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REPLY TO THE QUESTIONNAIRE OF THE COMMITTEE ON

CIVIL LIBERTIES, JUSTICE AND HOME AFFAIRS

OF THE EUROPEAN PARLIAMENT

General questions

- Transposition of the Directive.

Directive 2004/38/EC was transposed into Spanish law through Royal Decree 

No 240/2007 of 16 February 2007 on the entry, free movement and residence in 

Spain of citizens of the Member States of the European Union and other States party 

to the Agreement on the European Economic Area.

- Data on the application of the Directive.

On 31 March 2008 there were 4 192 835 foreign nationals resident in Spain with 

a valid registration certificate or residence card.

As regards the residence regime, 2 230 180 foreign nationals (53.19% of the 

total) were covered by the General Regime and 1 962 655 (46.81%) were covered 

by the Community Regime, which includes nationals of European Community 

countries and their family members and also family members of Spanish nationals.

Among the foreign nationals covered by the General Regime with a valid card 

on 31 March 2008, 38.40% (856 423 persons) had a permanent residence permit and 

61.60% had a temporary permit. Among these 1 373 757 temporary permits, 

304 004 were initial permits, 744 468 had been renewed once, 287 067 had been 

renewed twice and the remaining 38 218 fell in a residual group of temporary 

permits and residence permits due to exceptional circumstances.
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Specific questions

1. Definitions of spouse and registered partnership in relation to free 

movement.

- Recognition of same-sex partners as spouse.

Yes.

- Recognition of different-sex or same-sex registered partners as partners.

Yes.

- Recognition of subsequent spouses as family members.

Yes, if the previous marriage is covered by an agreement or legal declaration of 

annulment, divorce or separation.

- Facilitation of entry and residence for other family members and partners.

There is no facilitation, although entry and residence are permitted if the legal 

requirements are met. Normally, these requirements are, for entry, possession of a 

passport or identity document and, for permanent residence, obtainment of the 

residence card.

Partners, whatever their sex, are subject to the same rules as spouses if they are 

registered in a public register established for this purpose in a Member State of the 

European Union or a State party to the Agreement on the European Economic Area. 

There is also no discrimination with regard to children.

2. Right of exit and entry.

- Restrictions on right of exit.
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Only in cases where the law allows a ban on exit on grounds of public security 

or public health or on those grounds laid down in the Código Penal (Spanish 

Criminal Code).

- Documents recognised for free movement.

In addition to those mentioned above, the residence card of a family member of 

a Union citizen, issued by a State applying the Schengen Agreement of 

14 June 1985 on the gradual abolition of checks at common borders.

- Obligation to hold an identity card or passport.

This obligation is laid down and applies to both foreign nationals and Spanish 

nationals.

- Obligations of airlines or travel companies.

Information is not available in this respect.

- Measures in the event of non-compliance with the requirements for entry.

The authorities responsible for border control will give persons without any 

entry or residence documents, before turning them back, every opportunity to obtain 

or receive the necessary documents within a reasonable period of time or to 

corroborate or prove by other means that they are beneficiaries of those documents.

3. Reporting presence.

The provision in Article 5(5) of the Directive has not been included in Royal 

Decree No 240/2007, which is why there is no obligation to report presence in the 

Spanish territory. However, when a person intends to reside in the Spanish territory 

for more than three months, there is an obligation to apply, within three months of 

the date of entry into Spain, to be registered in the Registro Central de Extranjeros

(Central Register of Foreign Nationals), for citizens of the European Union or a 

State party to the Agreement on the European Economic Area, or to be issued with a 
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residence card of a family member, for family members of one of the above citizens 

who are not nationals of one of those States.

4. Right of residence and conditions.

- Calculation of the three-month period.

Insufficient information is available in this respect.

- Condition of ‘sufficient resources’.

This condition has not been included in the text of Royal Decree No 240/2007.

- Condition of not being a burden on the social assistance system of the host 

Member State.

This condition has not been included in the text of Royal Decree No 240/2007.

- Condition of having comprehensive sickness insurance.

This condition has not been included in the text of Royal Decree No 240/2007.

5. Registration of Union citizens and their family members. Residence card.

For residence of more than three months, Spain requires that citizens of a 

Member State of the European Union or a State party to the Agreement on the 

European Economic Area be registered in the Registro Central de Extranjeros. The 

application, which must be personal, is made to the Oficina de Extranjeros (Foreign 

Nationals Office) of the province where the person intends to settle or establish 

his/her residence or to the corresponding Police Station. A valid passport or national 

identity document must be submitted with the application.

Family members of a citizen of a Member State of the European Union or a 

State party to the Agreement on the European Economic Area who are not nationals 

of one of those States, where they accompany or join said citizen, may reside in 
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Spain for a period of more than three months. They must apply for a ‘residence card 

of a family member of a Union citizen’. This must be applied for within the same 

time limit and to the same bodies as the registration of Union citizens.

The following must be submitted with the application:

a) a valid passport;

b) documentation, where applicable duly translated and annotated or otherwise 

legalised attesting, to the existence of a family relationship, marriage or 

registered partnership which gives entitlement to the card;

c) registration certification of the citizen of a Member State of the European Union 

or other State party to the Agreement on the European Economic Area who they 

are accompanying or joining;

d) documentation certifying that the applicant for the card is a dependant and 

family member of a citizen of a Member State of the European Union or a State 

party to the Agreement on the European Economic Area;

e) three photographs.

As regards the possible sanctions for non-compliance, the following rule applies:

Article 15. ‘8. Failure to comply with the obligation to apply for the residence 

card or registration certificate shall result in the application of the financial

sanctions which, under identical terms and in similar cases, are laid down for 

Spanish citizens in relation to the Spanish National Identity Document.’

Sanctions are also laid down on grounds of public policy, public security and 

public health (these are indicated further on).

The statistical information on the above issues is essentially the same as that 

provided in response to the general questions.
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6. Restrictions to free movement and expulsions on grounds of public policy, 

public security and public health.

These are mainly laid down in the provisions of Royal Decree No 240/2007,

which stipulate as follows:

‘Article 15. Measures on grounds of public policy, public security and public 

health.

1. Where necessary on grounds of public policy, public security or public 

health, any of the following measures may be taken against citizens of a Member 

State of the European Union or other State party to the Agreement on the 

European Economic Area, or against their family members:

a) ban entry into Spain, even where the persons concerned submit the 

documentation required under Article 4 of this Royal Decree;

b) refuse registration in the Registro Central de Extranjeros or refuse 

issue or renewal of the residence cards provided for by this Royal Decree;

c) order expulsion or return from the Spanish territory.

An expulsion decision may only be taken against citizens of a Member State of 

the European Union or other State party to the Agreement on the European 

Economic Area, or their family members, irrespective of nationality, who have 

acquired the right of permanent residence in Spain, where there are serious 

grounds of public policy or public security. In addition, before taking such a 

decision, account shall be taken of the length of residence and social and cultural 

integration of the person concerned in Spain, his/her age, state of health, family 

and economic situation, and the extent of his/her links with his/her country of 

origin.

2. Those persons who have been the subject of a decision to ban their 

entry into Spain may submit, after a period of not less than two years from said 

ban, an application for the lifting of this ban, by putting forward arguments to 

establish that there has been a material change in the circumstances which 

justified the ban on entry into Spain.
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The competent authority which decided on this ban on entry shall reach a 

decision on this application within a maximum of three months from its 

submission.

The person concerned may not enter Spain while their application is 

being considered.

3. Continuity of the residence referred to in this Royal Decree shall be 

broken by any expulsion decision duly enforced against the person concerned.

4. If an expulsion decision is enforced more than two years after it was 

taken, the competent authorities shall check that the person concerned is 

genuinely a threat to public policy or public security and shall assess whether 

there have been any changes in the circumstances since the expulsion decision 

was taken.

5. The measures laid down in paragraphs 1 to 4 above shall be taken in 

accordance with the following criteria:

a) The measure must be taken in accordance with the legislation 

governing public policy and public security and the regulations applying in this 

respect.

b) The measure may be revoked officially or at the request of any party 

where the grounds which justified this being taken no longer exist.

c) The measure may not be taken to serve economic ends.

d) Measures taken on grounds of public policy or public security shall be 

based exclusively on the personal conduct of the person concerned which, in all 

cases, must represent a genuine, present and sufficiently serious threat affecting 

one of the fundamental interests of society and which will be assessed, by the 

body competent to decide, based on reports from police, tax or legal authorities 

involved in the case. The existence of previous criminal convictions shall not in 

themselves constitute grounds for taking such measures.

6. Expulsion or repatriation decisions may not be taken against citizens 

of a Member State of the European Union or other State party to the Agreement 

on the European Economic Area, except if the decision is based on imperative 

grounds of public security, in the following cases:
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a) if the person has resided in Spain for the previous ten years; or

b) if the person is a minor, except if the repatriation is necessary for the 

best interests of the child and does not in any way constitute a sanction.

7. Expiry of the identity document or passport on the basis of which the 

person concerned entered Spain or, where applicable, of the residence card shall 

not constitute a ground for expulsion.

8. Failure to comply with the obligation to apply for the residence card or 

registration certificate shall result in the application of the financial sanctions 

which, under identical terms and in similar cases, are laid down for Spanish 

citizens in relation to the Spanish National Identity Document.

9. The only illnesses or diseases justifying any of the measures in 

paragraph 1 of this article being taken shall be the diseases with epidemic 

potential as defined by the relevant instruments of the World Health 

Organization and other infectious diseases or contagious parasitic diseases in 

accordance with current Spanish law.

Diseases occurring after a three-month period from the date of arrival of 

the person concerned may not justify expulsion from the Spanish territory.

In individual cases where there are serious indications that it is 

necessary, persons falling within the scope of this Royal Decree may be required 

to undergo, within three months of the date of their arrival in Spain, a free 

medical examination to certify that they are not suffering from any of the 

diseases mentioned in this paragraph. Such medical examinations may not be 

required as a matter of routine.’

7. Procedural safeguards and redress procedure.

These safeguards are laid down by the general legislation on foreign nationals

and by the legislation on the common administrative procedure. In particular, the 

Second Additional Provision of Royal Decree No 240/2007 provides that:
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‘Rules applicable to procedures.

For anything not laid down on procedures in this Royal Decree, the 

provisions of Constitutional Law No 4/2000 of 11 January 2000 on the rights 

and freedoms of foreign nationals in Spain and their social integration, its 

Regulation adopted by Royal Decree No 2393/2004 of 30 December 2004, Law 

No 30/1992 of 26 November 1992 on the legal system of the public authorities 

and the common administrative procedure, and its developing regulations shall 

apply by extension, provided that these are not contrary to the provisions of the 

Treaties establishing the European Communities and the law deriving 

therefrom.’

In addition to these general rules, Royal Decree No 240/2007 contains specific 

rules on safeguards in cases of expulsion. These are as follows:

‘Article 16. Report of the Abogacía del Estado (Public Prosecution 

Service).

1. Before an administrative decision is taken to expel a holder of a card 

or certificate, a prior report shall be required from the Abogacía del Estado for 

the province, except in duly substantiated cases of urgency.

2. Without prejudice to the administrative and judicial redress procedures 

laid down by law, the decision of the competent authority ordering the expulsion 

of persons applying for a residence card or registration certificate shall be 

considered, at the request of the person concerned, by the Dirección del Servicio 

Jurídico del Estado (Directorate for the State Legal Service) or the Abogacía del 

Estado for the province. The person concerned may submit his/her defence in 

person to the consultative body, unless this is prevented by grounds of public 

security. The opinion of the Abogacía del Estado shall be submitted to the 

competent authority so that the previous decision can be confirmed or revoked.

Article 17. Procedural safeguards.

1. Where the application for appeal against or judicial review of the 

expulsion decision is accompanied by an application for an interim order to 
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suspend enforcement of that decision, actual removal from the territory may not 

take place until such time as the decision on the interim order has been taken, 

except in one of the following cases:

a) where the expulsion decision is based on a previous judicial decision; 

or

b) where the persons concerned have had previous access to judicial

review; or

c) where the expulsion decision is based on imperative grounds of public 

security as indicated in Article 15.5.a) and d) of this Royal Decree.

2. The person concerned may not remain in the Spanish territory pending 

the redress procedure, save for the hearing when he/she may submit his/her 

defence in person, except when his/her appearance may cause serious troubles to 

public policy or public security or when the appeal or judicial review concerns a 

denial of entry to the territory.

Article 18. Decision.

1. Expulsion decisions shall be taken by the Deputy National 

Government Representatives or by the National Government Representatives in 

single-province autonomous communities.

2. Expulsion decisions shall fix the period within which the person 

concerned must leave the Spanish territory. Except in duly substantiated cases of 

urgency in which the decision shall be enforced immediately, in other cases the 

person concerned shall be allowed a period of time to leave the Spanish territory

which may not be less than one month from the date of notification of the 

decision. Said decisions must be reasoned, with information on the appeals that 

may be lodged against them, the time limit for the appeal and the authority with 

which the appeal must be lodged.’

8. Other issues

- Expulsion as a penalty.
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Article 89.1 of the Código Penal provides that foreign nationals who are not 

legally resident in Spain and who are sentenced to penalties of imprisonment for 

periods of less than six years shall instead be expelled from the Spanish territory. 

The expelled foreign national may not return to Spain for a period of 10 years from 

the date of his/her expulsion and, in any event, until the penalty has lapsed.

- Cases of ‘abuse of rights’ or ‘fraud’.

Cases of possible ‘abuse of rights’ or ‘fraud’ are not covered by Royal Decree 

No 240/2007 and may only be argued and applied subject to the provisions of 

ordinary civil law.

- Effective and proportionate nature of sanctions.

As regards the effective and proportionate nature of sanctions, this derives from 

the procedural safeguards, from the procedures for registration in the registers, from 

the granting of residence cards, from the application of the restrictions on grounds of 

public policy, public security and public health, and from the criminal procedural

safeguards in cases of expulsion replacing a penalty of imprisonment.

9. Other information

____________
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