
1

1 The main legal bases in the current treaties for Europol are Articles 29 and 30 TEU. 
2 Europol supports the law enforcement activities of the EU Member States by: facilitating the exchange of information between Europol and Europol 
Liaison Officers (ELOs); providing operational analysis and support to Member States’ operations; providing expertise and technical support for 
investigations and operations carried out within the EU, under the supervision and the legal responsibility of the Member States; generating strategic 
reports (e.g. threat assessments) and crime analysis on the basis of information and intelligence supplied by Member States or gathered from other sources. 
3 There are currently 590 persons working at the Europol premises. 
Europol is funded by contributions from the Member States according to their GNP. Budget 2006: € 63.4 M. This is not part  of the COMMUNITY 
BUDGET.
4There are two types of co-operation agreements that can be signed. 

Strategic agreements are limited to the exchange of non-personal data, which means strategic and technical data.•
Operational agreements include the possibility to exchange personal data, which means data relating to an identified or identifiable natural person.•

A more detailed list of the specific agreements can be found on http://www.europol.europa.eu/legal .
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Session 2

What Future for Europol?
Increasing Europol's Accountability and Improving Europol's 

Operational Capacity

1 Introduction
The establishment of Europol was agreed in the Maastricht Treaty on European Union of 7 February •
1992.1 Based in The Hague, Netherlands, Europol started limited operations on 3 January 1994 in the 
form of the Europol Drugs Unit (EDU) fighting against drugs. Progressively, other important areas of 
criminality were added. The Europol Convention was ratified by all Member States and came into force 
on 1 October 1998. Following a number of legal acts related to the Convention, Europol commenced its 
full activities on 1 July 1999. Europol, to-date is not an EU agency. 
As of 1 January 2002, the mandate of Europol was extended to deal with all serious forms of international •
crime as listed in the annex to the Europol Convention.23 Also as of 2002, Europol could sign cooperation 
agreements with third states and non-EU related bodies.4

The mission of Europol is to make a significant contribution to the European Union’s law •
enforcement action against organised crime and terrorism with an emphasis on targeting criminal 
organisations. This should mainly be achieved through the facilitation of information exchange between 
Member States and through obtaining, collating and analysing information. 

2 Broadening Europol's Operational Capacity 

Europol’s initial role was one of coordination. It was however, increasingly felt that it should have more 
powers of investigation and discussions in view of the Hague Programme programme were centred on 
how to broaden Europol’s mandate to allow to carry out a more operational role in investigations (e.g. 
phone tapping for law-enforcement purposes, etc).

The Hague program includes several items reinforcing Europol's positioning. Three visible trends in relation 
to the development of Europol can be outlined:
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5 At the moment, though, there is no political consensus on a final decision in how to integrate the Europol convention into the European Treaties and its 
potential transpillarisation -neither on procedure, nor on its scope - particularly, should the Constitutional Treaty not enter into force.
6 Eurojust is a European Union body established in 2002 to enhance the effectiveness of the competent authorities within Member States when they are 
dealing with the investigation and prosecution of serious cross-border and organised crime.
7 A cooperation agreement have been concluded with Eurojust in 2004 so that Eurojust lends assistance to Europol in its investigations.

the shift from focussing on specific crimes, towards (organised) crime in general ;•
the shift from handling information towards operative powers;•
the establishment of specified working groups and task forces within Europol as a reaction to actual •
issues or problems, e.g. a Counter terrorist unit and a Unit with Euro specialists.

The Hague program also states that the Council should adopt the European Law on Europol. This would have 
been provided for in the art. III-276 of the Constitutional Treaty and it was normally foreseen to enter into 
force no later than 1 January 2008, however in the absence of the Constitutional Treaty; it is not clear how 
this will take place. Article III-276 would have taken into account all tasks conferred upon to Europol as this 
would have integrated the Europol Convention into the Treaties and bring it also under the scrutiny of the 
European Parliament.5

So far, the operational role of Europol is still in development. However, cooperation with Eurojust6 in 
investigations has started: Eurojust and Europol cooperate for criminal investigations in cases of serous cross-
border crime, particularly in the case of organised crime, taking into account, in particular, the analysis 
carried out by Europol.7  

3 The Accountability of Europol
Europol is currently accountable to the Council of Ministers for Justice and Home Affairs. The •
Council is responsible for the guidance and control of Europol. It appoints the Director and the 
Deputy Directors and approves the budget. The Council of Ministers contains representatives from all 
Member States, and the requirement for unanimous decisions helps ensure a democratic control of 
Europol. 
The Europol Management Board comprises of one representative from each Member State and of the •
Commission and has the main role in steering the day-to-day work of (Article 28), The Member 
States’ authorities are therefore informed in great detail about Europol’s functioning through their 
representatives in the Management Board where decisions are taken by unanimity. 
There are two executive police powers which are of particular concern to the European Parliament •
as they could potentially infringe the fundamental rights of citizens and thus have to be subjected to 
an adequate legal basis and have to be monitored by public prosecutors and/or a democratically 
accountable authority:

handling of personal data; ando
central supervision assigned to the Management Board, in supervising Europol.o

The fundamental right of citizens which is potentially most affected by Europol’s work is the right •
of access to personal files (knowledge of the existence and content of personal files). Therefore it was 
particularly necessary to create instruments for the control of Europol in this respect. As a result the 
Europol Convention provides a great number of articles dedicated to the handling of personal data and 
data protection. 

One of the most important provisions is the establishment of the Joint Supervisory Bodyo
(JSB) in Article 24 which comprises two data protection experts from each Member State, 
monitors the content and use of all personal data held by Europol.  This is an independent 
body responsible for the constant monitoring of the activities of Europol in order to ensure 
that the rights of individuals are not violated by the storage, processing and utilisation of data 
by Europol. National Supervisory Bodies in the Member States complement the work of the 
JSB in ensuring at national level that the handling of personal data received from or sent to 
Europol does not violate individual rights in accordance with the respective national law.

Each individual has the right to request the JSB to ensure that the treatment of personal data o
by Europol is lawful and accurate. Europol needs to inform the applicant that one can present 
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an appeal to JSB should the applicant not be satisfied with Europol’s decision. In the case of 
appeals Europol therefore has the obligation to assist the JSB in carrying out its tasks 
successfully, in particular to allow free access to all its premises, to supply requested 
information, to give access to all kind of data and to carry out the JSB decisions.

Last but not least, very detailed regulations are provided – in the Convention itself and in o
several complementary Council decisions – which lay down the rules on the use of data and 
the communication of data to third states and third bodies. This is an essential requirement 
for the full implementation of close cooperation between Europol and the police forces of 
candidate countries. 

4 Europol and Parliamentary Scrutiny

No formal arrangement for direct scrutiny by the European Parliament is foreseen with regards to 
Europol. The European Parliament has no real powers in deciding legislation affecting the remit or 
powers of Europol, it cannot reject legislation or propose measures on its own initiative, whereas 
parliaments in the Member States must approve rules governing the functioning of national agencies. 

Article 39 TEU lays down an obligation for the Council to consult the Parliament before the adoption of 
legally binding measures, such as framework decisions, decisions and conventions. This provision also applies 
to Europol. In quite a number of articles the Europol Convention itself stipulates that decisions have to be 
taken by the Council in accordance with the procedures foreseen in Title VI of TEU. This means that the 
above-mentioned obligation of Article 39 TEU to consult the Parliament applies. The European Parliament is 
consulted in view of the adoption of certain decisions as regards the development of Europol, e.g. any 
amendment to the Convention but not about the prioritizing of Europol's activities. 

Also according to the protocol on the role of the national parliaments in the European Union annexed to the 
TEC and TEU, the national parliaments have the right to be informed fully by their governments and EU 
institutions. This therefore applies to measures in the field of law enforcement.

The analysis of the existing controls of Europol indicates that the current system cannot be regarded as legally 
insufficient, given the limited nature of the powers attributed to Europol by comparison with those of national 
police forces. The existing controls (through the Parliaments, the national Supervisory Bodies, the Joint 
Supervisory Body and the management Board) are, however, exercised in an indirect, fragmented and not in 
an easily understandable manner. This gives rise to a general feeling as seen in various reports that something 
clearer and more transparent is needed.

What is felt to be missing at the moment is first of all an institutionalised and regular information exchange 
between those responsible in national parliaments and the European Parliament. If all the provisions and 
procedures regarding parliamentary control existing at national or EU level were made known to all the other 
parliaments, the situation would already be improved considerably.

4.1 Proposals by the European Parliament

The European Parliament has raised the subject of democratic control several times. The current •
treaties do not provide for a modality of transmission of information on Europol’s activities to the 
European Parliament, which could in itself constitute an adequate form of parliamentary control. 

In addition, there are no regular formal exchanges foreseen between the Parliament and Europol and •
there is also room for improving the information basis of the European Parliament.

The Parliament regretted that Europol’s new powers, based on its support role in the coordination of •
police deployment made possible by the Amsterdam Treaty, did not fundamentally alter in principle 
the system of (non)-parliamentary control. The Parliament, therefore:

calls on the Council to incorporate into the Treaty provisions on full parliamentary and o
judicial scrutiny of Europol at the level of the European Union and not to give any 
operational powers to Europol without providing for adequate scrutiny by the European 
Parliament. The Parliament urges the Council to take account of the already established rights 
of the European Parliament to be informed and consulted;



4

8 Europol 49, 6 June 2006
9 Cats 129, 26 June 2006
10 European Parliament, Resolution on Europol’s Future Developments T5-0186/2003 

proposes to incorporate Europol’s budget in the Community budget;o
suggests that, in the event of Europol’s evolving into a police organisation with cross-border o
operational powers, the Council should look into setting up a European public prosecutor’s 
office or some other judicial body. In this case Europol should be given a basis in Community 
law and should be placed under the responsibility of a member of the Commission; and 
calls on the Parliaments of the Member States to take consistent account of their right to o
supervise the actions of their national Council member responsible for Europol and the 
Member States’ representatives appointed to the Europol Management Board. This should 
happen in close cooperation with the European Parliament.

5. Possible ways to be considered to ensure Europol's accountability and an effective
evolution of its role 

The role of Europol is still evolving and this is why the question of ensuring its accountability is crucial.
In the short term and without changing the current legal framework it is necessary to urgently •
implement the three agreed protocols and Europol will need to prepare for the time when these 
protocols amending the Convention will enter into force.8

The Hague program has created a new momentum for increased cooperation in the area of freedom, •
security and justice, and for Europol. A conscientious outlook to future challenges of EU law 
enforcement cooperation must recognise that it should become easier to adapt Europol's institutional 
set up. It remains extremely important to explore which way the Europol convention could be 
abrogated in case it is replaced by a Council decision. Notably the question whether a protocol 
abrogating the Convention is a legal prerequisite or not, needs to be resolved.
Regarding Europol’s evolving role, the Finnish EU-Presidency9, in view of the Hague review, has •
stated recently that the improvement of the regulatory framework of Europol, development of 
Europol's work and the furthering of co-operation between Europol and Eurojust are of utmost 
importance.

Possible directions to improve legitimacy will therefore be looked at from two angles - input and output 
legitimacy - in view of maximising Europol's accountability in its future role.

5.1 Input legitimacy

The European Parliament, in its resolution on Europol’s future developments (2003)10 stated its view that 
Europol must become an effective tool in the fight against organised crime in the European Union. Europol
must be able to operate in a flexible manner so that it may make an effective contribution to the fight against 
serious crime. It therefore requested that the Council replace the Convention with a decision, given the 
prevalent major shortcomings:

that Europol continues to operate within the scope of simple intergovernmental co-operation, at a time •
when Europol is given an increasing number of tasks to be carried out on behalf of the Union and is being 
authorised to transfer personal data to third countries and bodies;
that, in the advent of further enlargement, all decisions relating to Europol should no longer be taken by •
the Council acting unanimously;
that the European Parliament must be provided with the legal means and institutional framework to enable •
it in the future to exercise genuine democratic control; 
and that the current procedure for amending the Convention or replacing it by a Council decision, which •
requires a Protocol that will have to be ratified by all Member States, is excessively lengthy and 
cumbersome, and consequently entirely inappropriate.
the European Parliament has also called on the Council to make Europol part of the first pillar, including •
the proposal to convert the Europol convention into a regulation to be adopted by qualified majority and 
by co-decision with the European Parliament and to amend the arrangements for the funding of Europol 
by replacing part of the contributions of Member States with funding from the EU budget.

5.2 Output legitimacy
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11 The idea of a joint committee of members of the European Parliament and national Parliaments to oversee Europol was first suggested by the 
Communication on Democratic Control of Europol of March 2002. This idea was included in early versions of the Danish proposals to amend the Europol 
convention, but was not included in the version upon which a general approach was reached in December 2002. The reason was that only primary 
European legislation (European treaties themselves) has the power to establish formal parliamentary committees of any kind.
12 'Democratic control over Europol', European Commission, 24 August 2005

The national Parliaments of the EU Member States and the European Parliament have a mission and a 
mandate to monitor and evaluate the activities that take place in the framework of Title VI TEU (Police and 
judicial co-operation in criminal matters), notably those of Europol and the Member States supposed to 
actively participate in Europol's activities. Parlopol (a joint committee of members of the European Parliament 
and national Parliaments to oversee Europol)11 the Commission and the European Parliament have called on 
the Council to strengthen the European Parliament's democratic power of control over Europol and, to that 
end, to adopt:

a provision amending art. 34 of the Europol convention laying down that one single annual activity •
report (including data protection aspects). This should be forwarded to the Council and to the 
European Parliament in view of the annual debate referred to in art. 39 of the Treaty on the EU. This
shall afterwards be published together with the opinions of the European Parliament, any observations 
and appraisal of individual member states plus a provision amending art. 34 of the Europol 
Convention and conferring on the European Parliament the formal right to hold an exchange of views 
with the Council Presidency on the annual activity report;
a regular, formal exchange of information between Europol, the national parliaments and the •
European Parliament and a formally established Parlopol;
a provision amending art. 34 of the Europol Convention and conferring on the European Parliament •
the formal right to invite the Director of Europol to appear before the competent committee and make 
the Director of Europol accountable to the competent Parliamentary committee;
the establishment in art. 22(2) of the Constitutional Treaty of a legal base for the adoption of •
measures which will enable the scrutiny of Europol's activities by the European Parliament and 
national parliaments;
a provision which guarantees that the data protection provided and the supervision of compliance with •
these standards are equivalent to those guaranteed under the first pillar plus a provision amending art. 
24(6) of the Europol Convention and requiring the joint supervisory authority responsible for data 
protection to draw up an annual activity report, to forward it to the European Parliament and to give 
an account thereof before the competent committee;
a provision amending art. 28 of the Europol Convention on altering the composition of the Europol •
Management Board to include two representatives of the Commission and two representatives of the 
European Parliament, in addition to one representative from each Member State;
a provision amending art. 29 of the Europol Convention and laying down that the European •
Parliament shall be equally involved in the procedure for the appointment and dismissal of the 
Director of Europol, jointly with the Council;
provide for adequate parliamentary control in the event of Europol being given operational powers •
plus provide for the creation of a European public prosecutor in the event of Europol being given 
cross-border operational powers;
the measures required to ensure close co-operation between Europol, Eurojust and OLAF in order to •
strengthen the operational efficiency of those bodies in the fight against organised crime and 
terrorism;
rules on access to documents in conformity with regulation 1049/2001 after consulting the European •
Parliament and to ensure that any rules on confidentiality of Europol information are compatible with 
the rules adopted by Europol in conformity with Regulation 1049/2001 on public access to 
documents. 
the European Parliament also asked the Commission to present a proposal for a comprehensive •
reform of Europol which would include other topics such as judicial review of the instruments of 
police and judicial co-operation in criminal matters by the Court of Justice and the funding of the 
instruments in questions from the Community budget12. These proposals have to be introduced as 
soon as the draft Constitutional Treaty has entered into force.
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