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SHORT JUSTIFICATION

The Commission’s proposal to set up a European agency to coordinate national energy 
regulators is a timely one and is the logical consequence of the evolution of the European 
energy programme over a number of years.

Initially, public electricity and gas services in the 27 Member States were most commonly 
provided by companies – usually public – which had a virtual national or regional monopoly. 
However, these entities had for a long time been selling each other energy, so that rules had to 
be drawn up to ensure healthy competition between these and other, new entities which might 
appear on the market. The principle which slowly emerged was the separation of the two 
energy transmission networks (electricity and gas) on the one hand and the large number of 
energy production and distribution companies on the other. This disconnection is intended to 
ensure the neutrality of the transmission system vis-à-vis the energy producers. How the 
disconnection is achieved (with or without ownership unbundling) is not relevant to the 
present regulation. Similarly, the Commission specifies that this disconnection must be 
carried out, irrespective of the system of ownership (public or private) of the transmitters and 
the producers/suppliers.

The result of this evolution is that the system of European national transmission networks has 
been transformed into natural monopolies, just as happens with the system of roads, ports and 
airports between which lorries, ships and aircraft belonging to thousands of companies travel. 
The Commission has gone so far as to specify that part of the gas storage capacity must be 
integrated into the transmission system, which is a European public asset.

This poses three problems:

- Guaranteeing free access for all producers, whether big or small (from the owner of a wind 
turbine to the owner of a number of nuclear power plants), to the transport system in a way 
which is completely transparent, without discrimination according to size or nationality.

- Regulating the energy market on the basis of the EU’s energy policy (which includes 
policies for social and regional integration and environmental protection, particularly 
regarding climate).

- Achieving physical interconnection and harmonisation of technical standards between 
networks at European level and opening them up to third countries which, for example, 
supply gas (Russia) or transmit electricity (Switzerland).

The need for this interconnection and harmonisation is the rationale behind setting up a 
national regulator coordination body (the Agency).

Interconnection of the national transport network system and coordination of their regulators 
by the Agency in this way would constitute a real public energy service, which would be
founded on European-level cooperation.

The rapporteur agrees with the Commission’s proposals, although clarification is needed on 



PE400.565v01-00 4/14 PA\705322EN.doc

EN

two points.

Firstly, the Agency’s powers.

The Commission is right to reject the idea of amending the treaties with the sole aim of 
granting the Agency binding powers, recognising that it has neither the technical means nor 
the staff to achieve this. It therefore proposes an agency which would be primarily 
consultative and would refer matters to the Commission for decisions and, if necessary, 
sanctions.

The rapporteur considers that there are sufficient legal bases for increasing the powers of the 
Agency in the areas of the internal market and the fight against abuses of dominant positions, 
while at the same time leaving the power to impose fines with the Commission. On the other 
hand, monitoring the conformity of the national regulators’ policies with the EU energy 
policy can, as things stand at present, only be subject to non-binding opinions.

Secondly, the Agency’s accountability. 

The Agency’s credibility in the eyes of the market means that it must be completely 
independent from the agents whose behaviour it is required to regulate, whether these be 
energy transmission managers or energy producers/distributors. An agency with this kind of 
decision-making power over private or public agents must have a legitimacy which is derived 
from democratic accountability.

In suggesting that the capacity of the Agency for direct action be increased (without the 
mediation of the Commission), the rapporteur has endeavoured to balance these powers with a 
democratic accountability to Parliament and the Council. The Agency must not only act in 
conformity with the treaties and secondary legislation, it must also give an account of its 
decisions and opinions to the European legislative bodies from which it derives its authority.

AMENDMENTS

The Committee on Economic and Monetary Affairs calls on the Committee on Industry, 
Research and Energy, as the committee responsible, to incorporate the following amendments 
in its report:

Text proposed by the Commission Amendment

Amendment 1
Recital 6

(6) The Agency should ensure that 
regulatory functions performed at national 
level by the national regulatory authorities 

(6) The Agency should ensure that 
regulatory functions performed at national 
level by the national regulatory authorities 
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in accordance with Directive 2003/54/EC 
and Directive 2003/55/EC are properly 
coordinated and, where necessary, 
completed at the Community level. To that 
end, it is necessary to guarantee the 
independence of the Agency, its technical 
and regulatory capacities and its 
transparency and efficiency.

in accordance with Directive 2003/54/EC 
and Directive 2003/55/EC are properly 
coordinated and, where necessary, 
completed at the Community level. To that 
end, it is necessary to guarantee the 
independence of the Agency vis-à-vis 
energy transmission, distribution and 
production operators (public or private), 
the conformity of its actions with
Community legislation, its technical and 
regulatory capacities and its transparency 
and efficiency.

Or. fr

Justification

This amendment seeks to define the Agency’s independence: independence vis-à-vis the 
operators between whom it must arbitrate and democratic accountability with regard to the 
legislation and legislative bodies of the EU.

Amendment 2
Recital 9

(9) Since the Agency has an overview of 
the national regulatory authorities, it 
should have an advisory role towards the 
Commission as regards market regulation 
issues. It should also be required to inform 
the Commission where it finds that the 
cooperation between transmission system 
operators does not produce the results 
which are needed or that a national 
regulatory authority whose decision has 
violated guidelines is not willing to comply 
with the Agency’s opinion.

(9) Since the Agency has an overview of 
the national regulatory authorities, it 
should have an advisory role towards the 
European Parliament, the Council and
the Commission as regards market 
regulation issues. It should also be required 
to inform the Commission where it finds 
that the cooperation between transmission 
system operators does not produce the 
results which are needed or that a national 
regulatory authority whose decision has 
violated guidelines is not willing to comply 
with the Agency’s opinion.

Or. fr

Justification

This amendment seeks to extend the Agency’s advisory scope vis-à-vis the EU’s legislative 
bodies. It will, however, fulfil a warning function only for the executive (the Commission).
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Amendment 3
Recital 10

(10) The Agency should also be able to 
issue non-binding guidelines to assist 
regulatory authorities and market players in 
sharing good practices.

(10) The Agency should also be able to 
issue non-binding guidelines to assist 
regulatory authorities and market players in 
sharing good practices in the application 
of the energy policy set out in the 
Community legislation.

Or. fr

Justification
This amendment seeks to stress that it is the EU’s legislative bodies which determine the 
energy policy objectives for which good practices need to be identified.

Amendment 4
Recital 13

(13) The Agency should have the 
necessary powers to perform the regulatory 
functions in an efficient and above all 
independent manner. The independence of 
regulatory authorities is not only a key 
principle of good governance but also and 
a fundamental condition to ensure market 
confidence. Reflecting the situation on a 
national level, the Board of Regulators 
should therefore act independently from 
any market interest and shall not seek or 
take instructions from any government or 
other public or private entity.

(13) The Agency should have the 
necessary powers to perform the regulatory 
functions in an efficient and above all 
independent manner. The independence of 
regulatory authorities vis-à-vis energy 
transmission, distribution and production 
operators is not only a key principle of 
good governance but also and a 
fundamental condition to ensure market 
confidence. Reflecting the situation on a 
national level, the Board of Regulators 
should therefore act independently from 
any market interest and shall not seek or 
take instructions from any government or 
other public or private entity, whilst 
adhering to Community legislation 
concerning energy, environment, internal 
market and competition policies and 
reporting to the EU authorities on its 
decisions and proposals.

Or. fr
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Justification

This amendment seeks to define the Agency’s independence: independence vis-à-vis the 
operators between whom it must arbitrate and democratic accountability with regard to the 
legislation and legislative bodies of the EU.

Defines the Agency’s democratic accountability.

Amendment 5
Recital 14

(14) Where the Agency has decision-
making powers, interested parties should, 
for reasons of procedural economy, be 
granted a right of appeal to a Board of 
Appeal, which should be part of the 
Agency, but independent from its 
administrative and regulatory structure.

(14) Where the Agency has decision-
making powers, interested parties should, 
for reasons of procedural economy, be 
granted a right of initial appeal to a Board 
of Appeal, which should be part of the 
Agency, but independent from its 
administrative and regulatory structure, 
without prejudice to their right of appeal 
before the Court of Justice.

Or. fr

Justification

Specifies parties' right of appeal against the Agency's decisions.

Amendment 6
Recital 17

(17) The Agency should apply the general 
rules regarding public access to documents 
held by Community bodies. The 
Administrative board should establish the 
practical measures to protect commercially 
sensitive data and personal data.

(17) The Agency should apply the general 
rules regarding public access to documents 
held by Community bodies, in particular 
the Aarhus Convention. The 
Administrative board should establish the 
practical measures to protect commercially 
sensitive data and personal data.

Or. fr

Justification

Restates the binding nature of the Aarhus Convention (for example concerning the 
transparency of environmental impact studies) on all EU institutions, including the Agency.
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Amendment 7
Article 4, point (c)

(c) issue opinions and recommendations 
addressed to the Commission;

(c) issue opinions and recommendations 
addressed to the European Parliament, 
the Council, the Commission, energy 
transmission, distribution and production 
operators, and consumers;

Or. fr

Justification

Broadens the Agency’s advisory scope from the institutions to civil society.

Amendment 8
Article 4, point (d)

(d) take individual decisions in specific 
cases referred to in Articles 7 and 8.

(d) take individual decisions in specific 
cases referred to in Articles 6, 7 and 8.

Or. fr

Justification

Correlate of the extension of decision-making powers provided for in Article 6.

Amendment 9
Article 5

5. The Agency may, upon a request from 
the Commission or on its own initiative, 
provide an opinion to the Commission on 
all issues related to the purpose for which it 
has been established.

5. The Agency may, upon a request from
the European Parliament, the Council or
the Commission or on its own initiative, 
provide an opinion to these institutions on 
all issues related to the purpose for which it 
has been established.

Or. fr

Justification

Broadens the Agency’s advisory scope to European legislature.
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Amendment 10
Article 6, paragraph 4

4. The Agency shall provide a duly 
justified opinion to the Commission where 
it considers that the draft annual work 
programme or the draft 10-year investment 
plan submitted to it in accordance with 
Article 2d(2) of Regulation (EC) No 
1228/2003 and Article 2d(2) of Regulation 
(EC) No 1775/2005 do not ensure non-
discrimination, effective competition and 
the efficient functioning of the market.

4. The Agency shall provide a duly 
justified opinion to the Commission where 
it considers that the draft annual work 
programme or the draft 10-year investment 
plan submitted to it in accordance with 
Article 2d(2) of Regulation (EC) No 
1228/2003 and Article 2d(2) of Regulation 
(EC) No 1775/2005 do not ensure non-
discrimination, effective competition and 
the efficient functioning of the market, or 
conformity with the energy policy laid 
down in Community legislation.

Or. fr

Justification

Stresses the legislative framework of the Agency’s activity.

Amendment 11
Article 6, paragraph 5

5. The Agency shall provide a duly 
justified opinion to the Commission, in 
accordance with Article 2e(2) of 
Regulation (EC) No 1228/2003 and Article 
2e(2) of Regulation (EC) No 1775/2005 
where it considers that a technical or 
market code does not ensure non-
discrimination, effective competition and 
the efficient functioning of the market, that 
a technical or market code has not been 
adopted within a reasonable period of time 
or that the transmission system operators 
fail to implement a technical or market 
code.

5. By delegation of the Commission’s 
powers and in compliance with the 
definitions set out in Article 2e(2) of 
Regulation (EC) No 1228/2003 and Article 
2e(2) of Regulation (EC) No 1775/2005, 
the Agency may take suspensive decisions 
and propose that the Commission impose 
fines where it considers that a technical or 
market code does not ensure non-
discrimination, effective competition and 
the efficient functioning of the market, that 
a technical or market code has not been 
adopted within a reasonable period of time 
or that the transmission system operators 
fail to implement a technical or market 
code.

Or. fr
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Justification

Determines the Agency’s legal basis and suspensive power in the areas of legislation, 
competition and internal market law. The power to impose sanctions is, however, retained by 
the Commission, owing to the lack of a clear legal basis.

Amendment 12
Article 7, paragraph 2

2. The Agency may, in accordance with its 
work programme or at the request of the 
Commission, adopt non-binding
guidelines to assist regulatory authorities 
and market players in sharing good 
practice.

2. The Agency may, in accordance with its 
work programme or at the request of the 
Commission, adopt (Deletion) guidelines 
to assist regulatory authorities and market 
players in sharing good practice. These
guidelines can be binding when they 
concern abuses of a dominant position, 
access of producers and distributors to 
networks, and non-discrimination; they 
shall be non-binding when they concern 
balancing energy markets by increasing 
production or changing production 
techniques, energy saving and reducing 
greenhouse gases, and improving the 
EU’s energy efficiency, in line with the
energy policy set out in the Community 
legislation.

Or. fr

Justification

Distinguishes between the binding nature of Agency decisions in areas where primary, 
secondary and interpreted Community law is already clear, and the non-binding nature of 
Agency opinions on the application of Union policy in areas where best policy remains
controversial.

Amendment 13
Article 7, paragraph 4

4. The Agency shall provide an opinion, at 
the request of any regulatory authority or 
of the Commission, on whether a decision 
taken by a regulatory authority complies 
with the Guidelines referred to in Directive 
2003/54/EC, Directive 2003/55/EC, 
Regulation (EC) No 1228/2003 or 

4. The Agency shall provide an opinion, at 
the request of any regulatory authority or 
of the Commission, on whether a decision 
taken by a regulatory authority complies 
with the Guidelines referred to in Directive 
2003/54/EC, Directive 2003/55/EC, 
Regulation (EC) No 1228/2003 or 
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Regulation (EC) No 1775/2005. Regulation (EC) No 1775/2005 and all 
Community legislation which defines the 
EU’s energy policy.

Or. fr

Justification

Extends the Agency’s democratic accountability to taking account of possible extensions of 
EU law regarding energy.

Amendment 14
Article 9, paragraph 1

1. The Administrative Board shall be 
composed of twelve members. Six shall be 
appointed by the Commission, and six by 
the Council. The term of office shall be 
five years, renewable once.

1. The Administrative Board shall be 
composed of twelve members, six chosen 
from the candidates put forward by the 
Commission and six from those put 
forward by the Council. The term of office 
shall be five years, renewable once.

Or. fr

Justification

Broadens the range of candidates for the Administrative Board.

Amendment 15
Article 10, paragraph 10

10. The Administrative Board shall adopt 
the annual report on the activities of the 
Agency, referred to in Article 14(8), and 
shall transmit it to the European 
Parliament, the Council, the Commission, 
the European Economic and Social 
Committee and the Court of Auditors by 15 
June at the latest. This report shall contain 
an independent section, approved by the 
Board of Regulators, concerning the 
regulatory activities of the Agency during 
the year considered.

10. The Administrative Board shall adopt 
the annual report on the activities of the 
Agency, referred to in Article 14(8), and 
shall transmit it to the European 
Parliament, the Council, the Commission, 
the European Economic and Social 
Committee and the Court of Auditors by 15 
April at the latest. This report shall contain 
an independent section, approved by the 
Board of Regulators, concerning the 
regulatory activities of the Agency during 
the year considered. The five institutions 
shall grant or refuse approval of the 
implementation by the Agency of the EU 
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policies on energy, internal market and 
competition. The European Parliament 
shall draw up recommendations for the 
programme of work referred to in Article 
10(4).

Or. fr

Justification

Specifies the responses of the EU bodies to the Agency's annual report and brings the report 
date forward so that the Agency may be guided by the responses when drawing up the 
following year’s programme.

Amendment 16
Article 13, paragraph 2

2. The Director shall be appointed by the 
Administrative Board, on the basis of 
merit as well as skills and experience, from 
a list of at least two candidates proposed by 
the Commission, following a call for 
expression of interest. Before appointment, 
the candidate selected by the 
Administrative Board may be invited to 
make a statement before the competent 
committee of the European Parliament and 
answer questions put by its members.

2. The Director shall be appointed by the 
Board of Regulators, on the basis of merit 
as well as skills and experience, from a list 
of at least two candidates proposed by the 
Commission and two candidates proposed 
by the Council, following a call for 
expression of interest. Before appointment, 
the candidate selected by the 
Administrative Board may be invited to 
make a statement before the competent 
committee of the European Parliament and 
answer questions put by its members. The 
European Parliament may object to the 
appointment if the replies given do not 
conform to EU guidelines.

Or. fr

Justification

Specifies the democratic accountability of the Director.

Amendment 17
Article 16, paragraph 1

1. Any natural or legal person may appeal 
against a decision as referred to in Articles 

1. Any natural or legal person may appeal 
against a decision as referred to in Articles 
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7 and 8 and which is addressed to that 
person, or against a decision which, 
although in the form of a decision 
addressed to another person, is of direct 
and individual concern to that person.

6, 7 and 8 and which is addressed to that 
person, or against a decision which, 
although in the form of a decision 
addressed to another person, is of direct 
and individual concern to that person.

Or. fr

Justification

Takes account of the expansion of the Agency’s decision-making powers put forward in 
Article 6.

Amendment 18
Article 27, paragraph 2

2. The Administrative Board shall adopt 
practical measures for applying Regulation 
(EC) No 1049/2001 within six months 
from the date of entry into force of this 
Regulation.

2. The Administrative Board shall adopt 
practical measures for applying Regulation 
(EC) No 1049/2001 and the Aarhus 
Convention within six months from the 
date of entry into force of this Regulation.

Or. fr

Justification

Restates the binding nature of the Aarhus Convention (for example concerning the 
transparency of environmental impact studies) on all EU institutions, including the Agency.

Amendment 19
Article 30, paragraph 1

1. The Commission shall carry out an 
evaluation of the activities of the Agency. 
This shall cover the results achieved by the 
Agency and its working methods, in 
relation with its objective, mandate and 
tasks defined in this Regulation and in its 
annual work programmes.

1. The Commission shall carry out an 
evaluation of the activities of the Agency. 
This shall cover the results achieved by the 
Agency and its working methods, in 
relation with its objective, mandate and 
tasks defined in this Regulation and in its 
annual work programmes. The evaluation 
shall be based on extensive consultation, 
via the Commission’s internet site, of the
parties concerned by energy, competition 
and internal market policies, namely the 
transport operators, energy distribution 



PE400.565v01-00 14/14 PA\705322EN.doc

EN

and production operators, professional 
and consumer organisations and 
environmental protection organisations. 
The report shall be submitted to the 
European Parliament and the Council on 
the date specified in Article 10(10).

Or. fr

Justification

Specifies the evaluation method and its usefulness when drawing up the Agency’s 
programmes.
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