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SHORT JUSTIFICATION

Council Directive 2003/48/EC on taxation of savings income in the form of interest payments
(hereinafter ‘the Directive’) was adopted in 2003. The Member States began applying its 
provisions on 1 July 2005. The objective of the Directive is to enable Member States to 
collect tax, in accordance with their laws, on savings income in the form of interest payments
from the beneficial owners of such income even when the latter are natural persons liable for 
tax in one Member State who receive this interest income from another Member State.

Under Article 18 of the Directive the Commission is to report to the Council every three years 
on the operation of this Directive and propose to the Council, on the basis of these reports, 
any amendments to the Directive that prove necessary.

In its first report adopted on 15 September 2008 the Commission stated that it was now 
possible to circumvent the Directive by using interposed investment companies (legal entities 
or arrangements) which are not covered by the current official definition of ‘beneficial owner’ 
(since the definition covers only natural persons) and which on the other hand are not obliged 
under the Directive to act as paying agents. The Directive may also be circumvented by 
arranging the investment portfolio in such a way that the income, whilst benefiting from 
limitations of risk, flexibility and an agreed return on investment equivalent to debt claims, 
remains outside the formal definition of ‘interest’ within the meaning of the Directive.

Objectives of the Commission proposal and outline of proposed measures

The objective of the Commission proposal is to broaden the scope of the Directive without 
increasing the administrative burden for economic operators. It also seeks to make
amendments with a view, as far as possible, to closing the remaining loopholes in the 
Directive disclosed in the Commission report and preventing distortions. 

Definition of ‘beneficial owner’

The scope of the Directive does not currently cover payments to those legal entities and 
arrangements which are owned by natural persons, and consequently natural persons have 
been able to circumvent the rules of the Directive by using an interposed legal entity or 
arrangement. The Commission considers that extending the definition of ‘beneficial owner’ to 
cover all payments to legal entities and arrangements would not be an appropriate solution 
and would be too heavy-handed. In the Commission’s view a more efficient solution is to ask
paying agents to use the information already available to them under the anti-money-
laundering obligations (Directive 2005/60/EC) – the ‘look-through’ procedure. In this way it 
seeks to ensure that all those natural persons who make use of other intermediate agents 
receiving the product of their savings are actually taxed in their Member State of residence.

Under the proposal, paying agents located in the EU would apply the look-through procedure 
to payments made to such legal entities and arrangements situated outside the EU where 
appropriate taxation of interest income paid to these legal entities or arrangements is not 
ensured. These legal entities and arrangements are listed in Annex I.

The arguments used to support the use of existing anti-money-laundering rules is that this
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avoids an additional administrative burden. However, references to the above-mentioned 
directive are problematic, partly because of the terminological differences which make the 
interpretation of the directive difficult. The data collection system designed to prevent money 
laundering is not in itself suited to the Directive’s purpose of preventing tax avoidance. The 
use of the anti-money-laundering rules in this directive should be further clarified to avoid 
uncertainties.

‘Paying agent’ and ‘paying agent upon receipt’

The Commission proposes in Article 4 of the Directive to clarify the term ‘paying agent’, and 
under its amendment any intermediate structure would be required to operate as a ‘paying 
agent upon receipt of an interest payment’. It proposes to add a positive list containing all the 
entities and legal arrangements regarded as ‘paying agents upon receipt of an interest 
payment’ as Annex III. However, the division of responsibility among paying agents remains 
unclear in situations where several paying agents operate as intermediate structures before the 
yield from the savings reaches the beneficial owner.

Definition of ‘interest payments’

The Commission proposes to amend Article 6 of the Directive so that the definition of 
‘interest’ received covers not only income from interest but also income substantially 
equivalent to interest income which is obtained from securities and may be regarded by the 
investor as equivalent to debt claims, because the risk inherent in them is known and is greater 
than that of debt claims (the investor obtains at least 95% of the invested capital back at the 
end of the term of the securities). The proposal seeks to place as little strain as possible on 
investment activity in this sector; the threshold level of 95% guaranteed capital is justified as 
regards the securities and the inconvenience caused is proportionate in the light of the benefit 
derived from the amendment.

The Commission also proposes to extend the scope of the Directive to cover benefits from 
those life insurance contracts which can be directly compared to undertakings for collective 
investment, since their actual positive performance from which the benefits arise is fully 
linked to income from debt claims or equivalent income under the Directive and since they 
provide no significant biometric risk coverage (below 5%).  Extending the definition to such 
life insurance products is linked to cases of tax evasion which the Commission claims can be 
prevented in future by such an amendment. It would be better, however, to aim for a more 
general rule, seeking to prevent circumvention of the Directive when new investment products
are developed. It will be challenging to find effective but nevertheless proportionate means of 
doing this.

Transitional period for collection of withholding tax

Belgium, Austria and Luxembourg are making use of a transitional period under the current 
Directive, during which time they remain outside the automatic data exchange system,
applying an alternative withholding tax system. The Commission makes no proposals on this 
matter.

The Commission has also made no proposals for the distribution of tax income when a 
withholding tax is used.
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The amendments proposed by the Commission to the Directive are necessary to prevent tax 
evasion and clarify the scope of the current Directive. The proposed amendments are, 
however, still less than clear in places and in need of interpretation. Your rapporteur will not 
table any amendments to the Commission proposal at this stage, considering it to be a clear 
step in the right direction in the light of the current situation. 

CONCLUSIONS

The Committee on Legal Affairs calls on the Committee on Economic and Monetary Affairs, 
as the committee responsible, to propose approval of the Commission proposal.
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