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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on the Green Paper on the Review of the Consumer Acquis
(2007/2010(INI))

The European Parliament,

– having regard to the Green Paper on the Review of the Consumer Acquis 
(COM(2006)0744), and the EU Consumer Law Compendium – comparative analysis1,

– having regard to Community law in force on consumer protection, electronic commerce 
and the development of the information society,

– having regard to its resolution of 23 March 2006 on ‘European contract law and the 
revision of the acquis: the way forward’2, its resolution of 7 September 2006 on European 
contract law3, and its resolution of ... June 2007 on consumer confidence in the digital 
environment,

– having regard to the public hearing on the review of the European consumer acquis, 
which took place at the European Parliament on 10 April 2007,

– having regard to the report of the Committee on the Internal Market and Consumer 
Protection and the opinions of the Committee on Economic and Monetary Affairs and the 
Committee on Legal Affairs (A6-0000/2007),

A. whereas 48% of retailers are prepared to trade cross-border, but only 29% actually do so; 
and whereas 43% of retailers believe that their cross-border sales would increase if the 
provisions of the laws regulating transactions with consumers were the same throughout 
the EU4,

B. whereas half of all Europeans (50%) are warier of making cross-border purchases than 
domestic purchases; and whereas over two-thirds (71%) think it is harder to resolve 
certain problems such as complaints, returns, price reductions and guarantees when 
shopping cross-border 5,

C. whereas the overarching aim of the review is to achieve a real consumer internal market 
while striking a balance between a high level of consumer protection and the 
competitiveness of enterprises; whereas there is consequently a need for a balanced 
approach which does not set consumer interests against those of economic actors, 

D. whereas the various Community directives need to be simplified and made consistent, 
given the fragmentation of the existing rules; whereas, furthermore, Community 
consumer law needs to be modernised to take account of the rapid development of the 
market, including, in particular, the emergence of new transaction modes, such as e-

  
1 http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/comp_analysis_en.pdf.
2 OJ C 292 E, 1.12.2006, p. 109.
3 OJ C 305 E, 14.12.2006, p. 247.
4 Business attitudes towards cross-border sales and consumer protection, Eurobarometer, December 2006.
5 Consumer protection in the internal market, Eurobarometer, September 2006.
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commerce and online auctions;

E. whereas, in order to enhance European citizens’ confidence in the internal market, legal 
security, both for consumers and economic operators, needs to be increased and the 
legislation in force needs to be effectively applied; 

F. whereas it is appropriate to retain certain national rules to which consumers are very 
attached, in particular because they afford a level of protection which is particularly high 
or which corresponds to specific traditions; whereas, also, a cautious approach should be 
taken to harmonisation, given the little time the Community legislator has had to assess 
the implementation of directives based on maximum harmonisation, such as the directive 
on unfair commercial practices;

I. Scope of the review of the acquis

1. Recommends including in the scope of this review the directive on electronic commerce
and the directives on distance marketing of financial services, consumer credit and unfair 
commercial practices, as all of these directives interact and each makes up part of the 
European provisions on consumer protection;

II. General legislative approach

1. The choice of a mixed approach

2. Expresses its preference for the adoption of a mixed approach, i.e. a horizontal instrument 
combined, where necessary, with vertical action, which should make the existing 
legislation coherent by grouping together a certain number of issues common to all the 
directives; considers, however, that certain questions remain specific to certain subjects 
and that sectoral directives should be maintained;

2. Scope of the horizontal instrument

3. Considers that the horizontal instrument should be applied as widely as possible to all 
consumer contracts, whether for national or cross-border transactions, in order to avoid 
introducing a further element of complexity by imposing different legal arrangements on 
consumers depending on the nature of the transaction;

3. Degree of harmonisation

4. Points out that harmonisation must not lead to a decline in the level of consumer 
protection achieved under certain national arrangements;

5. Suggests that the horizontal instrument should be based on the principle of maximum 
harmonisation, insofar as it will only contain concepts and rules on which complete 
agreement is reached in the common interest of consumers and economic operators;

6. Suggests that sectoral tools should be based on the principle of minimum harmonisation, 
with the exception of those that have already been adopted on the basis of maximum 
harmonisation, such as the directive on unfair commercial practices;
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7. Recommends, as regards the non-harmonised areas, that consumers should benefit from 
the mandatory provisions of the legislation of their habitual residence, without prejudice 
to the application of international agreements on the conflict of laws, in particular the 
Rome Convention of 19 June 1980 on the law applicable to contractual obligations 
(‘Rome I’);

III. Content of the horizontal instrument 

1. Definitions of consumer and professional

8. Considers that the definitions of ‘consumer’ and ‘professional’ are not consistent either in 
Community legislation or in national legislation and that it is essential to clarify these 
concepts in the horizontal instrument given that they determine the scope of consumer 
law;

9. Considers that a ‘consumer’ should be defined as any natural person acting for purposes 
which are outside their trade, business or profession; and considers that a ‘professional’ 
should be defined as any person acting for purposes relating to their trade, business and 
profession;

10. Supports the extension of consumer protection to contracts between private persons 
where one of the co-contractors acts through a professional intermediary with the aim of 
benefiting from the technical and legal expertise of that intermediary;

2. General clause of good faith and fair dealing 

11. Opposes the insertion in the horizontal instrument of a general clause of good faith and 
fair dealing applicable to consumer contracts as these concepts need to be defined at 
European level in the broader context of European contract law;

3. Unfair terms

3.1 Scope

12. Considers that in certain cases it is appropriate to apply the rules on unfair terms to 
individually negotiated terms so as to protect consumers who do not have the same 
knowledge of the market as the professionals;

3.2 List of terms

13. Considers that, in order to boost consumer confidence in the internal market,
arrangements affording more protection should be introduced while retaining a degree of 
flexibility, using three types of terms: banned terms (black list), terms presumed to be 
unfair (grey list) and other terms which consumers could demonstrate to be unfair by 
means of legal action;

3.3 Scope of the unfairness test

14. Supports the idea of extending the unfairness test to all the core terms of a contract, 
including the main subject matter of the contract and the assessment of the price;
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4. The contractual effects of failure to provide information 

15. Considers that at this stage it is very difficult to determine general rules on this subject 
taking into account the characteristics of each contract;

5. The right of withdrawal

5.1 Duration and method of calculating the withdrawal period 

16. Underlines the need to standardise the methods for calculating the withdrawal period by 
giving priority to calendar days in order to enhance the legal certainty of transactions; 
also considers that the period should begin at the moment when the consumer is able to 
give free and informed consent, i.e. when the consumer is in possession of the goods;

17. Considers, however, that the length of the period should not be standardised, given that 
these periods correspond to different objectives which justify variable durations, and that 
the Member States have different traditions, to which they are attached;

5.2 Methods of exercising the right of withdrawal

18. Emphasises that consumer confidence in the internal market will be enhanced if the 
horizontal instrument provides for the consumer to be able to withdraw from a contract 
by any means, it being his responsibility, where necessary, to provide proof of 
withdrawal; considers also that the horizontal instrument should affirm that consumers 
should not bear any costs other than the direct cost of returning the goods;

6. Introduction of general contractual remedies

19. Considers that the introduction of general contractual remedies goes beyond the scope of 
this review as it is a concept which falls under European contract law; 

20. Recommends, however, the introduction of collective redress as a specific remedy for 
settling mass actions in consumer law;

7. Specific rules on consumer sales

7.1 Types of contracts to be covered

21. Does not consider it appropriate to extend the rules on consumer sales to contracts 
providing digital content as such contracts are subject to specific legislation and the 
software is licensed rather than sold as such;

7.2 Second-hand goods sold at public auctions

22. Proposes excluding this issue from the scope of the horizontal instrument and 
maintaining the possibility for Member States to provide that the definition of consumer 
goods does not include second-hand goods sold at public auctions; recommends, 
however, the adoption of specific rules for online auctions;

7.3 Definition of delivery and rules on passing of risk
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23. Considers that the definition of delivery is closely linked to the rules on passing of risk; 
proposes, therefore, the inclusion in the horizontal instrument of a common definition of 
delivery as being the moment when the consumer takes physical possession of the goods, 
unless the parties have agreed otherwise, and determining that the risk is passed at the 
moment of delivery;

7.4 Conformity of goods

24. Considers that the horizontal instrument could, to good effect, extend the time limits 
concerning lack of conformity to include the period when the goods are out of use for 
repair; considers also that the horizontal instrument could provide for the duration of the 
guarantee to be extended by a period to be determined with effect from the date of repair;

25. Stresses, however, that the horizontal instrument should not include specific rules for 
second-hand goods, in order to respect the rules adopted by the Member States in 
accordance with their own legal traditions;

7.5 Burden of proof

26. Proposes extending the principle of rebuttable presumption to the full duration of the 
legal guarantee, in view of the difficulty for the consumer to establish the existence of a 
defect, whereas the professional has the appropriate technical or financial means;

7.6 Remedies

7.6.1 Order in which remedies may be invoked

27. Considers that the horizontal instrument could allow the consumer to choose freely 
amongst the available remedies in the case of wrong performance, with termination of 
contract being reserved for complete non-performance or particularly serious breaches of 
contract;

7.6.2 Notification of the lack of conformity

28. Considers it appropriate for the horizontal instrument to eliminate the existing 
divergences, which are currently a source of confusion;

7.6.3 Direct producers’ liability for non-conformity

29. Considers that it is not appropriate for the horizontal instrument to introduce direct 
producers’ liability for non-conformity;

7.7 Commercial guarantees

30. Points out that the issues relating to commercial guarantees (content, transfer, limitation) 
are subject not to a legal framework but to the principle of contractual freedom; 
considers, therefore, that these issues should not be part of the horizontal instrument; 

IV. The Green Paper and European contract law
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31. Stresses that European consumer law must be integrated coherently into the general 
theory of contract law; considers, however, that this does not justify postponing the 
review of the consumer acquis to take into account the timetable for drawing up 
European contract law;

V. Effective application of consumer law

32. Underlines the need to ensure the effectiveness of consumer law in order to restore
consumer confidence in the internal market;

33. Urges the Commission to improve the existing consumer protection arrangements and to 
ensure proper application of and compliance with the rules in force;

34. Urges the Member States to strengthen cooperation between their national authorities 
responsible for the application of consumer law and to facilitate judicial or extrajudicial 
remedies enabling consumers to enforce their rights at European level;

35. Instructs its President to forward this resolution to the Commission, the Council and the 
governments and parliaments of the Member States.
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EXPLANATORY STATEMENT

I. Background

The Commission’s Green Paper on the Review of the Consumer Acquis is in line with the 
commitments undertaken as part of the ‘better lawmaking’ initiative by simplifying and 
completing the existing regulatory framework with the aim of achieving a real consumer 
internal market. 

The Green Paper is also at the centre of an ambitious project on behalf of consumers. Your 
rapporteur shares the ideal expressed in the Green Paper: to be able to say to European 
citizens when the project is complete, ‘wherever you are in the EU or wherever you buy from 
it makes no difference: your essential rights are the same’. 

The review of the consumer acquis and the work done on European contract law are directly 
linked. This constraint introduces an element of complexity into the Green Paper process, but 
does not, however, justify postponing the review to take into account the far-from-precise 
timetable for drawing up European contract law. Nevertheless, it should be borne in mind that 
certain concepts do relate to general contract law (good faith, remedies, etc.).

Certain findings made by the Commission are incontestable and in themselves substantiate the 
need for a review. The rapid development of the market, and in particular the emergence of 
new forms of commercial transaction, such as e-commerce, has in part rendered the existing 
legislation obsolete.

In that regard the Green Paper contains an inconsistency which it is important to point out: it 
excludes the electronic commerce directive from the scope of the review. Your rapporteur 
recommends including that text, and also the directives on distance marketing of financial 
services, consumer credit and unfair commercial practices, because they too form part of the 
European provisions on consumer protection. 

Furthermore, the fragmentation of the rules, owing, in particular, to the margin for manoeuvre 
which the Member States are allowed in transposing the legislation creates inconsistencies
and divergences in the rights and obligations of the parties to a commercial transaction. 

It is therefore essential to modernise this law in order to help develop the internal market by 
increasing legal security for both consumers and economic operators.

However, effective implementation of consumer law remains a major problem, and one which 
is not addressed in the Green Paper. 

The best way to restore the confidence of consumers and economic operators is to ensure that 
the law is effective. If consumers are reluctant to conclude contracts outside their country of 
residence it is mainly because they are afraid they will be unable to enforce their rights in the 
event of a dispute. Better enforcement and application of the law is therefore essential.
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II. Legislative approach

1. The choice of a mixed approach

For reasons of clarity and consistency, a horizontal legal framework needs to be adopted 
covering the issues common to all aspects of consumer protection. A horizontal instrument 
also has the advantage of flexibility: to respond to new market conditions it will be easier and 
quicker to review this single instrument than to re-examine numerous directives.

However, certain issues are sector specific and cannot be subject to a common instrument. In 
that case a vertical approach needs to be maintained. 

Your rapporteur therefore recommends a mixed approach.

2. Scope of the horizontal instrument

Your rapporteur believes that the horizontal instrument should be applied as widely as 
possible to all consumer contracts, whether for national or cross-border transactions.

Imposing different legal arrangements depending on the nature of the transaction would run 
counter to the objective of the review by introducing a new element of complexity. 

3. Degree of harmonisation

At the moment Community legislation on consumer protection is governed by the principle of 
minimum harmonisation, allowing Member States to impose higher levels of protection than 
those laid down in the directives. 

For the consumer, it is not acceptable under any circumstances for a rule affording more 
protection which had previously been granted to him to be waived. Moreover, the benefits of 
maximum harmonisation are not proven. The directive on unfair commercial practices, which 
is the only example of harmonisation of this type, was adopted too recently to serve as a 
useful gauge.

Consequently, your rapporteur proposes the adoption of a combined approach. The horizontal 
instrument would be based on maximum harmonisation while the sectoral tools would 
continue to be based on the principle of minimum harmonisation, with the exception of the 
directives already adopted on the basis of maximum harmonisation, such as the directive on 
unfair commercial practices. Initially, the ambitions could be modest – limited to subjects on 
which there is a real consensus, either in response to an objective market need or because 
there is no real divergence between national rules. 

This approach inevitably raises the question of the rules applicable to the sector which is not 
fully harmonised. In the interests of consumer protection, your rapporteur proposes the 
following formula: ‘without prejudice to the application of international agreements on the 
conflict of laws, and in particular the Rome I convention, the consumer shall benefit from the 
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mandatory provisions of the legislation of their habitual residence’.

III: Content of the horizontal instrument

1. Definitions of consumer and professional

Your rapporteur recommends including in the definition of ‘consumer’ only natural persons 
acting for purposes which are outside their trade, business or profession.

The systematic exclusion of legal persons from this definition is justified in the interests of 
clarity. Criteria should be adopted which are as objective as possible: company ‘size’ is a 
concept that is too open to interpretation. Your rapporteur favours the negative approach of
the purpose of the agreement, as that seems to prevail in both Community law and national 
legislation.

As the consumer is only protected when he enters into a contract with a professional, your 
rapporteur recommends a simple and clear definition of this concept, and ending the use of 
multiple terms (seller, supplier, distributor, etc.). It is then not necessary to make distinctions 
based on the nature of the activity pursued (commercial, industrial, craft, professional); it is 
sufficient that it is exercised on a professional basis. Obviously the professional can be a 
natural or legal person. 

Furthermore, your rapporteur takes the view that contracts between private persons must be 
considered to be consumer contracts where one of the co-contractors acts through a 
professional intermediary because if a private person uses a professional intermediary with 
the aim of benefiting from that person’s technical and legal expertise it is logical that his co-
contractor should be protected in the same way as if he concluded a contract with a 
professional.

2. Unfair terms

Scope

Currently the provisions on unfair contractual terms only apply to terms that have not been 
individually negotiated.

Your rapporteur considers that, in certain cases, it could be necessary to protect consumers 
even where terms have been individually negotiated. Obviously the principle of contractual 
freedom must be maintained, but the consumer is not always able judge the effect of his 
commitments faced with a professional having technical expertise.

Lists

The list annexed to the current directive is purely indicative and is consequently subject to 
differing interpretations by the Member States. In order to enhance consumer confidence in 
the internal market, your rapporteur recommends establishing a flexible arrangement 
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providing greater protection.

- Banned terms: a short list of terms characterising the most important contractual imbalances;

- Terms presumed to be unfair: a list of terms which the professional could demonstrate not to 
be unfair;

- Other terms: all other terms which the consumer could demonstrate to be unfair by means of 
legal action.

Scope of the unfairness test

Your rapporteur recommends widening the unfairness test to all the core terms of a contract, 
including the main subject matter of the contract and the assessment of the price. Certain 
insurance contracts, for example, contain terms on exclusion of guarantee which under the 
current provisions cannot be deemed unfair because it is precisely the guarantee which is the 
subject of the contract. 

4. Right of withdrawal

Duration and calculation method

Your rapporteur recommends standardising the methods for calculating the duration by opting 
for a calendar-based calculation (including public holidays because they differ in each of the 
Member States). 

The start of the period should also be fixed unequivocally. Your rapporteur proposes fixing
that starting point at the moment when the consumer is able to give free and informed 
consent, i.e. when he is in possession of the goods.

However, your rapporteur does not consider that the period can be made uniform. This is an 
area in which Member States have different traditions to which they are attached. In addition, 
these periods correspond to different objectives which certainly justify variable durations. As 
regards distance selling, it is a matter of allowing the consumer to make up his mind about an 
item which he did not have in his possession at the moment the contract was concluded, while 
in the case of doorstep selling it is a matter of authorising the consumer to change a decision 
which may have been taken hurriedly.

Method of exercising the right

Major divergences exist between the Member States and between the directives (simply in 
writing, by registered letter, return of goods). Moreover, certain practices which hinder the 
right of withdrawal (obligation to obtain a return number before sending the items back, 
obligation to return an item in the original, undamaged packing, etc.) are tending to emerge.
What is more, the development of new technologies provides an argument for a simple e-mail 
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to be sufficient to indicate withdrawal.

In the opinion of your rapporteur, consumer confidence in the internal market will be greatly 
enhanced if the horizontal instrument permits withdrawal by any means, it being the 
consumer’s responsibility to provide proof of his withdrawal.

5. Consumer sales

Definition of delivery and rules on passing of risk

Currently, the question of who assumes the risk and the cost of any deterioration of the goods
sold is regulated differently depending on the Member State concerned. In some Member 
States, the risk passes to the buyer at the moment the contract is concluded, while in others the 
risk passes at the moment of delivery.

Your rapporteur proposes including these two issues jointly in the horizontal instrument. In 
order to provide appropriate protection for the consumer, your rapporteur believes that 
delivery should be defined as the moment when the consumer takes physical possession of the 
goods, unless the parties have agreed otherwise. The passing of the risk takes effect at the 
moment of delivery. 

Direct producers’ liability for non-conformity

Your rapporteur does not consider it appropriate for the horizontal instrument to introduce 
direct producers’ liability for non-conformity. The directive on certain aspects of the sale of 
consumer goods and associated guarantees has very recently been transposed in certain 
Member States and it is too early too assess the appropriateness of any modifications.

Moreover, introducing direct producers’ liability for non-conformity would appear to raise a 
number of legal difficulties, some of which are the subject of contract law (e.g. challenging 
the principle of privity of contracts). 


