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Symbols for procedures

* Consultation procedure
majority of the votes cast

**I Cooperation procedure (first reading)
majority of the votes cast

**II Cooperation procedure (second reading)
majority of the votes cast, to approve the common  position
majority of Parliament’s component Members, to reject or amend 
the common position

*** Assent procedure
majority of Parliament’s component Members except  in cases 
covered by Articles 105, 107, 161 and 300 of the EC Treaty and 
Article 7 of the EU Treaty

***I Codecision procedure (first reading)
majority of the votes cast

***II Codecision procedure (second reading)
majority of the votes cast, to approve the common position
majority of Parliament’s component Members, to reject or amend 
the common position

***III Codecision procedure (third reading)
majority of the votes cast, to approve the joint text

(The type of procedure depends on the legal basis proposed by the 
Commission.)

Amendments to a legislative text

In amendments by Parliament, amended text is highlighted in bold italics. In 
the case of amending acts, passages in an existing provision that the 
Commission has left unchanged, but that Parliament wishes to amend, are 
highlighted in bold. Any deletions that Parliament wishes to make in 
passages of this kind are indicated thus: [...]. Highlighting in normal italics is 
an indication for the relevant departments showing parts of the legislative 
text for which a correction is proposed, to assist preparation of the final text 
(for instance, obvious errors or omissions in a given language version). 
Suggested corrections of this kind are subject to the agreement of the 
departments concerned.
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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the initiative by the Republic of Slovenia, the French Republic, the Czech Republic, 
the Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany with a view to adopting a Council Framework Decision on the 
enforcement of decisions rendered in absentia and amending Framework Decision 
2002/584/JHA on the European arrest warrant and the surrender procedures between 
Member States, Framework Decision 2005/214/JHA on the application of the principle 
of mutual recognition to financial penalties, Framework Decision 2006/783/JHA on the 
application of the principle of mutual recognition to confiscation orders and Framework 
Decision 2008/…/JHA on the application of the principle of mutual recognition to 
judgments in criminal matters imposing custodial sentences or measures involving 
deprivation of liberty for the purpose of their enforcement in the European Union
(5598/2008 – C6-0075/2008 – 2008/0803(CNS))

(Consultation procedure)

The European Parliament,

– having regard to the initiative by the Republic of Slovenia, the French Republic, the 
Czech Republic, the Kingdom of Sweden, the Slovak Republic, the United Kingdom and 
the Federal Republic of Germany (5598/2008),

– having regard to Article 34(2)(b) of the EU Treaty,

– having regard to Article 39(1) of the EU Treaty, pursuant to which the Council consulted 
Parliament (C6-0075/2008),

– having regard to Rules 93 and 51 of its Rules of Procedure,

– having regard to the report of the Committee on Civil Liberties, Justice and Home Affairs 
and the opinion of the Committee on Legal Affairs (A6-0000/2008),

1. Approves the initiative by the Republic of Slovenia, the French Republic, the 
Czech Republic, the Kingdom of Sweden, the Slovak Republic, the United Kingdom and 
the Federal Republic of Germany as amended;

2. Calls on the Council to amend the text accordingly;

3. Calls on the Council to notify Parliament if it intends to depart from the text approved by 
Parliament;

4. Calls on the Council to consult Parliament again if it intends to amend the initiative by the 
Republic of Slovenia, the French Republic, the Czech Republic, the Kingdom of 
Sweden, the Slovak Republic, the United Kingdom and the Federal Republic of Germany 
substantially;

5. Calls on the Council and the Commission, following the entry into force of the Treaty of 
Lisbon, to give priority to any future proposal to amend the Decision in accordance with 
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Declaration No 50 concerning Article 10 of the Protocol on transitional provisions to be 
annexed to the Treaty on European Union, to the Treaty on the Functioning of the 
European Union and to the Treaty establishing the European Atomic Energy Community;

6. Is determined to examine any such future proposal by urgent procedure in accordance 
with the procedure referred to in paragraph 5 and in close cooperation with national 
parliaments;

7. Instructs its President to forward its position to the Council and the Commission, and the 
governments of the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal Republic 
of Germany.

Amendment 1

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Title

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic,

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

on the enforcement of decisions rendered 
in absentia and amending Framework 

Decision 2002/584/JHA on the European 
arrest warrant and the surrender procedures 

between Member States, Framework 
Decision 2005/214/JHA on the application 
of the principle of mutual recognition to 
financial penalties, Framework Decision 
2006/783/JHA on the application of the 

principle of mutual recognition to 
confiscation orders, and Framework 

Decision 2008/…/JHA on the application 
of the principle of mutual recognition to 
judgments in criminal matters imposing 

custodial sentences or measures involving 
deprivation of liberty for the purpose of 

their enforcement in the European Union

on strengthening citizens' rights, 
promoting the application of the principle 

of mutual recognition in respect of 
decisions rendered following a trial at 
which the person concerned did not 

appear in person, and amending 
Framework Decision 2002/584/JHA on the 
European arrest warrant and the surrender 

procedures between Member States, 
Framework Decision 2005/214/JHA on the 

application of the principle of mutual 
recognition to financial penalties, 

Framework Decision 2006/783/JHA on the 
application of the principle of mutual 

recognition to confiscation orders, and 
Framework Decision 2008/…/JHA on the 

application of the principle of mutual 
recognition to judgments in criminal 

matters imposing custodial sentences or 
measures involving deprivation of liberty 
for the purpose of their enforcement in the 

European Union, and Framework 
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Decision 2008/…/JHA on the recognition 
and supervision of suspended sentences, 

alternative sanctions and conditional 
sentences

Or. en

Justification

The aim of the proposal is to promote application of the principle of mutual recognition by 
eliminating existing obstacles, mainly, different approaches towards "grounds for non-
recognition". The fifth legislative act on probation should be added as it is also dealing with 
decisions rendered in absentia.

Amendment 2

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Recital 4

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(4) It is therefore necessary to provide clear 
and common solutions which define the 
grounds for refusal and the discretion left 
to the executing authority.

(4) It is therefore necessary to provide clear 
and common grounds for non-recognition 
and for refusal of  execution of decisions 
rendered in absentia. The purpose of this 
Framework Decision is to define such 
common grounds to allow the executing 
authority to execute the decision despite 
the absence of the person at the trial. It is 
not designed to regulate the applicable 
forms and methods, or the procedural 
requirements, that are used to achieve the 
results specified in this Framework 
Decision, which are a matter for the 
national law of the Member States. By 
completing the relevant section of the 
European arrest warrant or of the 
relevant certificate under the other 
Framework Decisions, the issuing 
authority gives an assurance that the 
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requirements have been or will be met, 
which should be sufficient for the 
purposes of the execution of the decision 
on the basis of the principle of mutual 
recognition.

Or. en

Justification

The aim of the Amendment is to better explain relationship between this Framework Decision 
and national law.

Amendment 3

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Recital 5 a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(5a) The recognition and execution of a 
decision rendered in absentia should not 
be refused where the person concerned, 
being aware of the scheduled trial, had 
given a mandate to a legal counsellor and 
was represented by him/her at the trial. In 
this context, it should be immaterial
whether the legal counsellor was chosen, 
appointed and paid by the person 
concerned, or   was appointed and paid by 
the State in accordance with its  national 
law applicable to the rights of the defence, 
it being understood that the person 
concerned would have chosen to be 
represented by a legal counsellor instead 
of appearing him- or herself at the trial,
and the person should in principle have 
the possibility of choosing the legal 
counsellor himself or herself (e.g. from a 
list established to that effect).
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Or. en

Justification

The Amendment aims to expressly note that when a person decides to have a legal 
representative and gives this representative a clear mandate, then it should be seen as a 
person is personally informed about the trial. 

Amendment 4

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Recital 6

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(6) Common solutions on grounds for 
refusal in the relevant existing Framework 
Decisions should take into account the 
diversity of situations with regard to 
informing the accused person of his right 
to a retrial.

(6) Common solutions on grounds for non-
recognition in the relevant existing 
Framework Decisions should take into 
account the diversity of situations with 
regard to the right of the person 
concerned to a retrial. Such a retrial, 
which aims to safeguard the rights of the 
defence, is characterised by the following 
elements: the person concerned has the 
right to participate in the retrial; the 
merits of the case, including fresh 
evidence, will be (re)examined, and the 
proceedings may result in the original 
decision being quashed. 

Or. en

Justification

In some Member States the solution given to these cases is addressed trough the right to 
appeal, rather than the right to a retrial.
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Amendment 5

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 1 – paragraph 3

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

3. The scope of this Framework Decision is 
to establish common rules for the 
recognition and/or execution of judicial 
decisions in one Member State (the 
executing Member State) issued by another 
Member State (the issuing Member State) 
following proceedings where the person 
was not present, according to the 
provisions in Article 5(1) of Framework 
Decision 2002/584/JHA, in Article 7(2)(g) 
of Framework Decision 2005/214/JHA, in 
Article 8(2)(e) of Framework Decision 
2006/783/JHA and Article 9(1)(f) of 
Framework Decision 2008/…/JHA.

3. The scope of this Framework Decision is 
to establish common rules for the 
recognition and/or execution of judicial 
decisions in one Member State (the 
executing Member State) issued by another 
Member State (the issuing Member State) 
following proceedings where the person 
was not present, according to the 
provisions in Article 5(1) of Framework 
Decision 2002/584/JHA, in Article 7(2)(g) 
of Framework Decision 2005/214/JHA, in 
Article 8(2)(e) of Framework Decision 
2006/783/JHA, Article 9(1)(f) of 
Framework Decision 2008/…/JHA and in 
Article 9(1)(f)  of Framework Decision 
2008/…/JHA. 

Or. en

Justification

The fifth legislative act on probation should be added as it is also dealing with decisions 
rendered in absentia. The exact number of the relevant Article shall be added when the 
lawyers-linguists will finalise the Probation text in the Council.

Amendment 6

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 1
Framework Decision 2002/584/JHA
Article 1 – paragraph 4
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Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

4. For the purpose of this Framework 
Decision, "decision rendered in absentia" 
shall mean a custodial sentence or a 
detention order when the person did not 
personally appear in the proceedings
resulting in that decision.

4. For the purpose of this Framework 
Decision, "decision rendered in absentia" 
shall mean a custodial sentence or a 
detention order when the person did not 
personally appear at the trial resulting in 
that decision.

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings.

Amendment 7

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 2
Framework Decision 2002/584/JHA
Article 4a – introductory part

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

The executing judicial authority may also 
refuse to execute the European arrest 
warrant issued for the purpose of executing 
a custodial sentence or a detention order, if 
the decision was rendered in absentia, 
unless the European arrest warrant states 
that the person:

The executing judicial authority may also 
refuse to execute the European arrest 
warrant issued for the purpose of executing 
a custodial sentence or a detention order, if 
the decision was rendered in absentia, 
unless the European arrest warrant states 
that the person, in accordance with the 
national law of the issuing Member State:

Or. en
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Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. Therefore, it should be clarified that those requirements are determined by 
national law. Moreover, the concept of “national law” is the one usually used in this kind of 
dispositions and seems to be more coherent with what is stated in Recital 4.

Amendment 8

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 2
Framework Decision 2002/584/JHA
Article 4a – point a

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(a) was summoned in person or informed
in accordance with the national law of the 
issuing Member State through a 
competent representative and in due time, 
of the scheduled date and place of the 
hearing which led to the decision rendered 
in absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the 
trial;

(a) was summoned in person or  effectively 
received the information by other  means
in due time on the scheduled date and 
place of the trial which led to the decision 
rendered in absentia and informed about 
the fact that such a decision may be handed 
down in case the person does not appear 
for the trial; or

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings. 

The reference to national law is taken out as it is inserted in the introductory part of this 
Article, which will then apply to all following points.

Moreover, each Member State has its own specific forms of summoning someone, beyond the 
personal contact. The framework decision, whilst wanting to ensure the respect of the rights 
of the defendant, should also be flexible to cover systems where these rights are guaranteed, 
though there are distinct summoning mechanisms. It is not only through the summoning of the 
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defendant in person or otherwise personally that his or her rights are guaranteed. Member 
States have further procedural dispositions which guarantee that the person is summoned 
and, if there is any problem with the summoning procedure, the person can present that 
situation to the Courts.

Amendment 9

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 2
Framework Decision 2002/584/JHA
Article 4a – point a a(new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(aa) being aware of the scheduled trial, 
had given a mandate to a legal counsellor 
who was chosen, appointed and paid by 
the person concerned or who was 
appointed and paid by the State in 
accordance with its national law 
applicable to the rights of the defence, 
and was represented by that counsellor 
during the trial; or

Or. en

Justification

If a person has decided to have a legal representative and has given a clear mandate to 
him/her, it is supposed that a decision taken as a result of a trial where this representative 
took place is not being rendered in absentia. Therefore, the executing State cannot refuse 
execution.

The situation of an ex-officio appointment of legal counsellor should also be considered. With 
regard to the effective defence that a person should have, these are rules that ought to be set 
and followed in accordance with the requirements of the national law of the issuing State.

Amendment 10

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
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Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 2
Framework Decision 2002/584/JHA
Article 4a – point b

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(b) after being served with the decision 
rendered in absentia and being expressly 
informed about the right to a retrial and to 
be present at that trial:

(b) after being served with the decision 
rendered in absentia and being expressly 
informed about the right to a retrial or to
appeal and to participate at that trial:

 if this AM adopted, it should apply 
throughout the whole text (each time there 
is a reference to a retrial it should be 
added “or appeal”)

Or. en

Justification

It is important to emphasize that a person should have a right to a new hearing of his/her case 
according to national law. If there is no `retrial` in a national legal system, the new hearing 
could take form of an appeal.

Amendment 11

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 2
Framework Decision 2002/584/JHA
Article 4a – point b – point ii

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(ii) did not request a retrial in the 
applicable timeframe which was of at least 

(ii) did not request a retrial in the 
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[…]¹days; applicable timeframe;

¹ Period to be provided.

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. The applicable timeframe should be determined by respective national law.

Amendment 12

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 2
Framework Decision 2002/584/JHA
Article 4a – point c – point i

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(i) will be served with it at the latest on the 
fifth day after the surrender and will be 
expressly informed about the right to a 
retrial and to be present at that trial;

(i) will be personally served with it 
immediately after the surrender and will be 
expressly informed about the right to a 
retrial and to participate at that trial;

Or. en

Justification

There is a big disparity of criminal procedural law within the EU. Therefore, it is not 
functional to insert a specific timeframe which could cause practical problems afterwards at 
national level when implementing this Framework Decision. However, it should be 
emphasized that a person should be served as soon as possible according to national law.
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Amendment 13

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 2
Framework Decision 2002/584/JHA
Article 4a – point c – point ii

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(ii) will have at least […]¹ days to request 
a retrial.

(ii) will have the right to request a retrial 
in the applicable timeframe.

¹ Period to be provided.

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. The applicable timeframe should be determined by respective national law.

Amendment 14

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 4
Framework Decision 2002/584/JHA
Annex – box d – point 2.1 – paragraph 1

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

2.1 the person was summoned in person or 
informed in accordance with the national 
law of the issuing Member State through a 
competent representative and in due time, 
of the scheduled date and place of the 

2.1 the person was summoned in person or,
in accordance with the national law of the 
issuing Member State, effectively received 
the information in due time by other 
means on the scheduled date and place of 



PR\714304EN.doc 17/40 PE404.491v01-00

EN

hearing which led to the decision rendered 
in absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the trial

the trial which led to the decision rendered 
in absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the trial

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings.

Amendment 15

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 2 – point 4
Framework Decision 2002/584/JHA
Annex – box d – point 2.1 a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

2.1a the person, being aware of the 
scheduled trial, had given a mandate  to  a 
legal counsellor who was chosen, 
appointed and paid by the person 
concerned or who was appointed and paid 
by the State in accordance with its 
national law applicable to the rights of the 
defence, and was represented by that 
counsellor during the trial; 

Provide information on how this 
condition has been met:
………………………………

Or. en
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Justification

To reflect Amendment concerning Amendment to Article 4a, paragraph 1, point (aa) (new) of 
EAW instrument.

Amendment 16

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany – amending act
Article 2 – point 4
Framework Decision 2002/584/JHA
Annex – box d – point 2.3.2 – indent 1

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

– the person will be served with the 
decision rendered in absentia within 
… days after the surrender; and

– the person will be personally served
immediately after the surrender with the 
decision rendered in absentia ; and

Or. en

Justification

The Framework Decision does not have the aim to harmonise procedural aspects, such as 
deadlines for the serving of the decision rendered in absentia, hence the proposal above 
presented.

Amendment 17

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 1
Framework Decision 2005/214/JHA
Article 1 – point e
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Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(e) "Decision rendered in absentia" shall 
mean a decision as defined in (a) when the 
person did not personally appear in the 
proceedings resulting in that decision.

(e) "decision rendered in absentia" shall 
mean a decision as defined in (a) when the 
person did not personally appear in the 
trial resulting in that decision.

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings.

Amendment 18

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 2 - point b
Framework Decision 2005/214/JHA
Article 7(2) – point i - introductory part

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(i) according to the certificate provided for 
in Article 4, the decision was rendered 
in absentia, unless the certificate states that 
the person:

(i) according to the certificate provided for 
in Article 4, the decision was rendered 
in absentia, unless the certificate states that 
the person, in accordance the national law
of the issuing Member State:

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. Therefore, it should be clarified that those requirements are determined by 
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national law. Moreover, the concept of “national law” is the one usually used in this kind of 
dispositions and seems to be more coherent with what is stated in Recital 4.

Amendment 19

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 2 - point b
Framework Decision 2005/214/JHA
Article 7(2) – point i – point i

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(i) was summoned in person or informed
in accordance with the national law of the 
issuing State through a competent 
representative and in due time, of the
scheduled date and place of the hearing
which led to the decision rendered in 
absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the 
trial; or

(i) was summoned in person or  effectively 
received the information in due time by 
other means on the scheduled date and 
place of the trial which led to the decision 
rendered in absentia and informed about 
the fact that such a decision may be handed 
down in case the person does not appear 
for the trial; or

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings. 

The reference to national law is taken out as it is inserted in the introductory part of this 
Article, which will then apply to all following points.

Moreover, each Member State has its own specific forms of summoning someone, beyond the 
personal contact. The framework decision, whilst wanting to ensure the respect of the rights 
of the defendant, should also be flexible to cover systems where these rights are guaranteed, 
though there are distinct summoning mechanisms. It is not only through the summoning of the 
defendant in person or otherwise personally that his or her rights are guaranteed. Member 
States have further procedural dispositions which guarantee that the person is summoned 
and, if there is any problem with the summoning procedure, the person can present that 
situation to the courts.
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Amendment 20

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 2 - point b
Framework Decision 2005/214/JHA
Article 7(2) – point i – point i a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(ia). being aware of the scheduled trial, 
had given a mandate to a legal counsellor 
who was chosen, appointed and paid by 
the person concerned or who was 
appointed and paid by the State in 
accordance with its national law 
applicable to the rights of the defence, 
and was represented by that counsellor
during the trial; or

Or. en

Justification

If a person has decided to have a legal representative and has given a clear mandate to 
him/her, it is supposed that a decision taken as a result of a trial where this representative 
took place is not being rendered in absentia. Therefore, the executing State cannot refuse 
execution.

The situation of an ex-officio appointment of legal counsellor should also be considered. With 
regard to the effective defence that a person should have, these are rules that ought to be set 
and followed in accordance with the requirements of the national law of the issuing State.
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Amendment 21

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 2 - point b
Framework Decision 2005/214/JHA
Article 7(2) – point i – point ii

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(ii) expressly stated to a competent 
authority that he or she does not contest 
the case; or

deleted

Or. en

Amendment 22

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 2 - point b
Framework Decision 2005/214/JHA
Article 7(2) – point i – point iii – introductory part

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the

Federal Republic of Germany 

Amendment

(iii) after being served with the decision 
rendered in absentia and being informed 
about the right to a retrial and to be present 
at that trial:

(iii) after being served with the decision 
rendered in absentia and being expressly
informed about the right to a retrial and to 
participate at that trial:

Or. en
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Justification

To ensure consistency for all instruments dealing with decisions rendered in absentia. For 
EAW it is included `expressly`, therefore it should be for all other instruments as well.

Amendment 23

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 2 - point b
Framework Decision 2005/214/JHA
Article 7(2) – point i –  point iii – indent 2

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

- did not request a retrial in the applicable 
timeframe which was of at least […]¹ days.

- did not request a retrial in the applicable 
timeframe.

¹ Period to be provided.

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. The applicable timeframe should be determined by respective national law.

Amendment 24

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 3 – point 3
Framework Decision 2005/214/JHA
Annex – box h – point 3 – point 2.1 a (new)
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Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

2.1a. the person, being aware of the 
scheduled trial, had given a mandate to a 
legal counsellor who was chosen, 
appointed and paid by the person 
concerned or who was appointed and paid 
by the State in accordance with its 
national law applicable to the rights of the 
defence, and was represented by that 
counsellor during the trial;

Provide information on how this 
condition has been met:
………………………………

Or. en

Justification

To reflect Amendment concerning Amendment to Article 7, paragraph 2, point (i), subpoint (i) 
a (new) of Financial penalties instrument.

Amendment 25

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 4 – point 1
Framework Decision 2006/783/JHA
Article 2 – point i

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(i) "Decision rendered in absentia" shall 
mean a confiscation order as defined in (c) 
when the person did not personally appear 

(i) "decision rendered in absentia" shall 
mean a confiscation order as defined in (c) 
when the person did not personally appear 
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in the proceedings resulting in that 
decision.

in the trial resulting in that decision.

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings.

Amendment 26

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 4 – point 2
Framework Decision 2006/783/JHA
Article 8(2) – point e – introductory part

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(e) according to the certificate provided for 
in Article 4(2), the decision was rendered 
in absentia, unless the certificate states that 
the person:

(e) according to the certificate provided for 
in Article 4(2), the decision was rendered 
in absentia, unless the certificate states that 
the person, in accordance with the 
national law of the issuing Member State:

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. Therefore, it should be clarified that those requirements are determined by 
national law. Moreover, the concept of “national law” is the one usually used in this kind of 
dispositions and seems to be more coherent with what is stated in Recital 4.
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Amendment 27

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 4 – point 2
Framework Decision 2006/783/JHA
Article 8(2) – point e – point i

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(i) was summoned in person or informed
in accordance with the national law of the 
issuing State through a competent 
representative and in due time, of the 
scheduled date and place of the hearing
which led to the decision rendered in 
absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the 
trial; or

(i) was summoned in person or  effectively 
received the information in due time by 
other means on the scheduled date and 
place of the trial which led to the decision 
rendered in absentia and informed about 
the fact that such a decision may be handed 
down in case the person does not appear 
for the trial; or

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings. 

The reference to national law is taken out as it is inserted in the introductory part of this 
Article, which will then apply to all following points.

Moreover, each Member State has its own specific forms of summoning someone, beyond the 
personal contact. The framework decision, whilst wanting to ensure the respect of the rights 
of the defendant, should also be flexible to cover systems where these rights are guaranteed, 
though there are distinct summoning mechanisms. It is not only through the summoning of the 
defendant in person or otherwise personally that his or her rights are guaranteed. Member 
States have further procedural dispositions which guarantee that the person is summoned 
and, if there is any problem with the summoning procedure, the person can present that 
situation to the courts.
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Amendment 28

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 4 – point 2
Framework Decision 2006/783/JHA
Article 8(2) – point e – point i a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(ia). being aware of the scheduled trial, 
had given a mandate to a legal counsellor 
who was chosen, appointed and paid by 
the person concerned or who was 
appointed and paid by the State in 
accordance with its national law 
applicable to the rights of the defence, 
and was represented by that counsellor
during the trial; or

Or. en

Justification

If a person has decided to have a legal representative and has given a clear mandate to 
him/her, it is supposed that a decision taken as a result of a trial where this representative 
took place is not being rendered in absentia. Therefore, the executing State cannot refuse 
execution.

The situation of an ex-officio appointment of legal counsellor should also be considered. With 
regard to the effective defence that a person should have, these are rules that ought to be set 
and followed in accordance with the requirements of the national law of the issuing State.

Amendment 29

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 4 – point 2
Framework Decision 2006/783/JHA
Article 8(2) – point e – point ii – indent 2
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Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

- did not request a retrial in the applicable 
timeframe which was of at least […]¹ days.

- did not request a retrial in the applicable 
timeframe.

¹ Period to be provided.

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. The applicable timeframe should be determined by respective national law.

Amendment 30

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 4 – point 3
Framework Decision 2006/783/JHA
Annex – box j – point 2.1 – paragraph 1

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

2.1 the person was summoned in person or 
informed in accordance with the national 
law of the issuing State through a 
competent representative and in due time, 
of the scheduled date and place of the 
hearing which led to the decision rendered 
in absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the trial

2.1 the person was summoned in person or,
in accordance with the national law of the 
issuing Member State, in due time
effectively received the information by 
other means on the scheduled date and 
place of the trial which led to the decision 
rendered in absentia and informed about 
the fact that such a decision may be handed 
down in case the person does not appear 
for the trial

Or. en
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Amendment 31

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 4 – point 3
Framework Decision 2006/783/JHA
Annex – box j – point 2.1 a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

2.1a. the person, being aware of the 
scheduled trial, had given a mandate to a 
legal counsellor who was chosen, 
appointed and paid by the person 
concerned or who was appointed and paid 
by the State in accordance with its 
national law applicable to the rights of the 
defence, and was represented by that 
counsellor during the trial;

Provide information on how this 
condition has been met:
………………………………

Or. en

Justification

To reflect Amendment concerning Amendment to Article 8, paragraph 2, point (e), subpoint 
(i) (new) of the Confiscation orders instrument.

Amendment 32

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 5 – point 1
Framework Decision 2008/.../JHA
Article 1 – point e
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Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(e) "decision rendered in absentia" shall 
mean a judgment as defined in (a) when 
the person did not personally appear in the 
proceedings resulting in that decision.

(e) "decision rendered in absentia" shall 
mean a judgment as defined in (a) when 
the person did not personally appear in the 
trial resulting in that decision.

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies to the court stage of the 
proceedings.

Amendment 33

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 5 – point 2
Framework Decision 2008/.../JHA
Article 9(1) – point f – introductory part

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(f) according to the certificate provided for 
in Article 4, the decision was rendered 
in absentia, unless the certificate states that 
the person:

(f) according to the certificate provided for 
in Article 4, the decision was rendered 
in absentia, unless the certificate states that 
the person, in accordance with the 
national law of the issuing Member State:

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. Therefore, it should be clarified that those requirements are determined by 
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national law. Moreover, the concept of “national law” is the one usually used in this kind of 
dispositions and seems to be more coherent with what is stated in Recital 4.

Amendment 34

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 5 – point 2
Framework Decision 2008/.../JHA
Article 9(1) – point f – point i

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(i) was summoned in person or informed in 
accordance with the national law of the 
issuing State through a competent 
representative and in due time, of the 
scheduled date and place of the hearing
which led to the decision rendered in 
absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the 
trial; or

(i) was summoned in person or  effectively 
received the information in due time by 
other means on the scheduled date and 
place of the trial which led to the decision 
rendered in absentia and informed about 
the fact that such a decision may be handed 
down in case the person does not appear 
for the trial; or

Or. en

Justification

The aim of the Amendment is to clarify that the proposal applies only to the court stage of 
proceedings. 

The reference to national law is taken out as it is inserted in the introductory part of this 
Article, which will then apply to all following points.

Moreover, each Member State has its own specific forms of summoning someone, beyond the 
personal contact. The framework decision, whilst wanting to ensure the respect of the rights 
of the defendant, should also be flexible to cover systems where these rights are guaranteed, 
though there are distinct summoning mechanisms. It is not only through the summoning of the 
defendant in person or otherwise personally that his or her rights are guaranteed. Member 
States have further procedural dispositions which guarantee that the person is summoned 
and, if there is any problem with the summoning procedure, the person can present that 
situation to the courts.
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Amendment 35

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 5 – point 2
Framework Decision 2008/.../JHA
Article 9(1) – point f – point i a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

(ia) ) being aware of the scheduled trial, 
had given a mandate to a legal counsellor 
who was chosen, appointed and paid by 
the person concerned or who was 
appointed and paid by the State in 
accordance with its national law 
applicable to the rights of the defence, 
and was represented by that counsellor
during the trial; or

Or. en

Justification

If a person has decided to have a legal representative and has given a clear mandate to 
him/her, it is supposed that a decision taken as a result of a trial where this representative 
took place is not being rendered in absentia. Therefore, the executing State cannot refuse 
execution.

The situation of an ex-officio appointment of legal counsellor should also be considered. With 
regard to the effective defence that a person should have, these are rules that ought to be set 
and followed in accordance with the requirements of the national law of the issuing State.
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Amendment 36

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 5 – point 2
Framework Decision 2008/.../JHA
Article 9(1) – point f – point ii – indent 2

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

- did not request a retrial in the applicable 
timeframe which was of at least […]¹ days.

- did not request a retrial in the applicable 
timeframe.

¹ Period to be provided.

Or. en

Justification

The proposal does not aim at regulating or harmonising substantial nor procedural national 
requirements. The applicable timeframe should be determined by respective national law.

Amendment 37

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany – amending act
Article 5 – point 3
Framework Decision 2002/.../JHA
Annex – box k – point 1 – point b.1 – paragraph 1

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

b.1 the person was summoned in person or 
informed in accordance with the national 
law of the issuing State through a 
competent representative and in due time,
of the scheduled date and place of the 

b.1 the person was summoned in person or,
in accordance with the national law of the 
issuing State, effectively received the 
information in due time by other means 
on the scheduled date and place of the trial
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hearing which led to the decision rendered 
in absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the trial

which led to the decision rendered in 
absentia and informed about the fact that 
such a decision may be handed down in 
case the person does not appear for the trial

Or. en

Amendment 38

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 5 – point 3
Framework Decision 2008/.../JHA
Annex – box k – point 1 – point b.1 a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

b.1a the person, being aware of the 
scheduled trial, had given a mandate to a 
legal counsellor who was chosen, 
appointed and paid by the person 
concerned or who was appointed and paid 
by the State in accordance with its 
national law applicable to the rights of the 
defence, and was represented by that
counsellor during the trial;

Provide information on how this 
condition has been met:
………………………………

Or. en

Justification

To reflect Amendment concerning Amendment to Article 9(1) point (f), subpoint (ia) (new) of 
Custodial sentences instrument.
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Amendment 39

Initiative by the Republic of Slovenia, the French Republic, the Czech Republic, the 
Kingdom of Sweden, the Slovak Republic, the United Kingdom and the Federal 
Republic of Germany  – amending act
Article 5 a (new)

Text proposed by the Republic of Slovenia, 
the French Republic, the Czech Republic, 

the Kingdom of Sweden, the Slovak 
Republic, the United Kingdom and the 

Federal Republic of Germany 

Amendment

Article 5a
Amendments to Framework Decision 

2008/.../JHA¹
Framework Decision 2008/.../JHA is 
hereby amended as follows:
1) the following point shall be added to 
Article 2:
(h) "Decision rendered in absentia" shall
mean a judgment as defined in point (a) 
when the person did not  appear in person 
at the trial resulting in that decision.
2) in Article [9(1)]², point (h) shall be 
replaced by the following:
(h) according to the certificate provided 
for in Article [6a], the person did not 
appear in person at the trial resulting in 
the decision, unless the certificate states 
that the person, in accordance with the 
national law of the issuing Member State:
i) was summoned in person or   effectively 
received the information in due time by 
other means on the scheduled date and 
place of the trial which led to the decision 
rendered in absentia and informed about 
the fact that such a decision may be 
handed down in case the person does not 
appear for the trial; or
ii) being aware of the scheduled trial, had 
given a mandate to a legal counsellor who 
was chosen, appointed and paid by the 
person concerned or who was appointed 
and paid by the State in accordance with 
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its national law applicable to the rights of
the defence, and was represented by that 
counsellor during the trial; or
iii) after having been served with the 
decision and being expressly informed 
about the right to a retrial and to 
participate in that trial:
- expressly stated that he or she did not 

contest the decision;
or
- did not request a retrial in the applicable 
timeframe.
3) in box (i) of Annex I ("certificate"), 
point 1 shall be replaced by the following:
1. Indicate if the decision was rendered in 
absentia:
1. � No, it was not
2. � Yes, it was. If you have answered yes 
please confirm that:
2.1 the person was summoned in person 
or, in accordance with the national law of 
the issuing Member State,  effectively 
received the information in due time by 
other means on the scheduled date and 
place of the trial which led to the decision 
rendered in absentia and informed about 
the fact that such a decision may be 
handed down in case the person does not 
appear for the trial.
Time and place when and where the 
person was summoned or otherwise 
informed:
……………………………………………
Describe how the person was informed:
……………………………………………
OR
2.2. the person, being aware of the 
scheduled trial, had given a mandate to a 
legal counsellor who was chosen, 
appointed and paid by the person 
concerned or who was appointed and paid 
by the State in accordance with its 
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national law applicable to the rights of the 
defence, and was represented by that 
counsellor during the trial;
Provide information on how this 
condition has been met:
……………………………………………
OR
2.3 the person, after having been served 
with the decision rendered in absentia, 
expressly stated that he or she did not 
contest the decision rendered in absentia.
Describe when and how the person 
expressly stated that he or she did not 
contest the decision rendered in absentia
…………………………………………
OR
2.4 the person was served with the 
decision rendered in absentia on 
………… (day/month/year) and was 
entitled to a retrial in the issuing State 
under the following conditions:
- the person was expressly informed about 
the right to a retrial and to participate in
that trial; and 
- after having been informed of that right, 
the person had … days to request a retrial 
and did not request it during that period
________________________________
¹ The number of the instrument will be 
inserted as soon as adopted by the 
Council.
² The number of the Article will be 
inserted as soon as adopted by the 
Council.

Or. en

Justification

This new Article on the Framework Decision on "probation" has been inserted in order to 
include that instrument into the scope of this Framework Decision. The following 
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amendments are put in line with the text of the proposal for other 4 instruments relating to 
decisions rendered in absentia.
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EXPLANATORY STATEMENT

The right to the trial is a fundamental right provided in the United Nation's International 
Covenant on Civil and Political Rights. However, this right is not absolute. Under certain 
conditions decisions could be rendered following a trial at which a person concerned did not 
appeared personally, so-called, judgments in absentia. 

In application of the principle of mutual recognition, a judicial authority in one Member State 
shall enforce a decision issued by a judicial authority in another Member State. However, 
some exceptions exist and one of them is a situation when a judgment is rendered in absentia. 

Currently there are several EU instruments (adopted or waiting adoption at the Council) 
which deal with the issue of judgments in absentia.  However, they deal with this question 
differently and that is an obstacle for a mutual recognition of those judgments. This leads to a 
non-coherent system at EU level which is characterized by (unwanted) judicial uncertainty. 
To redress this situation, 7 Member States have come with a proposal to align the criteria for 
applying the grounds for non-recognition related to decisions rendered in absentia in the 
following four instruments:

1) Framework Decision 2002/584/JHA on the European arrest warrant and the surrender 
procedures between Member States,

2) Framework Decision 2005/214/JHA on the application of the principle of mutual 
recognition to financial penalties,

3) Framework Decision 2006/783/JHA on the application of the principle of mutual 
recognition to confiscation orders;

4) Framework Decision 2008/…/JHA on the application of the principle of mutual 
recognition to judgments in criminal matters imposing custodial sentences or measures 
involving deprivation of liberty for the purpose of their enforcement in the European Union.

The rapporteur considers that there is a need to include also the fifth instrument in the scope 
of the proposal, namely, Framework Decision 2008/…/JHA on the recognition and 
supervision of suspended sentences, alternative sanctions and conditional sentences.

This alignment would result in more clear rules in respect to legal clarity and would facilitate 
judicial cooperation. Moreover, the proposal increases the protection of fundamental 
procedural rights, such as, the right to the defence and the right to the trial. 

Despite the fact that the proposal aims at the alignment of grounds for non-recognition of 
judgments rendered in absentia, the objective of the proposal is not to harmonize the 
concepts, but rather to deal with the question of the different regimes horizontally. The 
proposal defines effects of judicial cooperation or common approach to situations when there 
is a judgment rendered in absentia. 
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Main points of the proposal

1. Summoning of a person concerned

The proposal emphasizes the importance of the adequate way of summoning a person. It is 
crucial that a person concerned is informed in due time about the date and place of his/her 
trial. Only if those requirements are met, a decision rendered in absentia could be recognised 
and executed. In this way, it is ensured that the right to the trial is observed. 

However, according to the rapporteur, it is important to take into account diversity of legal 
systems of Member States as they have their own specific forms of summoning a person. It is 
not only through the summoning of the defendant in person or otherwise personally that his or 
her rights are guaranteed. Member States have further procedural dispositions which 
guarantee that the person is summoned and, if there is any problem with the summoning 
procedure, the person can present that situation to courts.

2. Taking more account of a right to a retrial 

The proposal emphasises the role of a retrial in safeguarding the appropriate observance of the 
right to a trial. If a person concerned was not present at the trial which led to a decision 
rendered in absentia, an executing Member State could execute such decision in a case if, 
inter alia, there is an appropriate right to a retrial in the issuing State. However, there is no 
`retrial` in all Member States. According to the rapporteur, it should be clarified in the 
proposal that in those situations the new hearing could take form of an appeal (which should 
be explicitly mentioned in the text of the proposal). 

3. Right to be represented by a legal counsellor

This is the right of a person concerned to decide to be represented by a legal counsellor. In 
those situations, if a legal counsellor represented a person at the trial based on a mandate of 
that person, the recognition and execution of such a decision should not be refused. However, 
according to the rapporteur, it should be clearly emphasised that the right to be represented by 
a legal counsellor includes counsellors appointed and paid by a State.
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