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Symbols for procedures

* Consultation procedure
majority of the votes cast

**I Cooperation procedure (first reading)
majority of the votes cast

**II Cooperation procedure (second reading)
majority of the votes cast, to approve the common  position
majority of Parliament’s component Members, to reject or amend 
the common position

*** Assent procedure
majority of Parliament’s component Members except  in cases 
covered by Articles 105, 107, 161 and 300 of the EC Treaty and 
Article 7 of the EU Treaty

***I Codecision procedure (first reading)
majority of the votes cast

***II Codecision procedure (second reading)
majority of the votes cast, to approve the common position
majority of Parliament’s component Members, to reject or amend 
the common position

***III Codecision procedure (third reading)
majority of the votes cast, to approve the joint text

(The type of procedure depends on the legal basis proposed by the 
Commission.)

Amendments to a legislative text

In amendments by Parliament, amended text is highlighted in bold italics. In 
the case of amending acts, passages in an existing provision that the 
Commission has left unchanged, but that Parliament wishes to amend, are 
highlighted in bold. Any deletions that Parliament wishes to make in 
passages of this kind are indicated thus: [...]. Highlighting in normal italics is 
an indication for the relevant departments showing parts of the legislative 
text for which a correction is proposed, to assist preparation of the final text 
(for instance, obvious errors or omissions in a given language version). 
Suggested corrections of this kind are subject to the agreement of the 
departments concerned.
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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a directive of the European Parliament and of the Council on the 
coordination of laws, regulations and administrative provisions relating to undertakings 
for collective investment in transferable securities (UCITS)
(COM(2008)0458 – C6-0287/2008 – 2008/0153(COD))

(Codecision procedure: first reading)

The European Parliament,

– having regard to the Commission proposal to the European Parliament and the Council 
(COM(2008)0458),

– having regard to Article 251(2) and Article 47(2) of the EC Treaty, pursuant to which the 
Commission submitted the proposal to Parliament (C6-0287/2008),

– having regard to Rule 51 of its Rules of Procedure,

– having regard to the report of the Committee on Economic and Monetary Affairs
(A6-0000/2008),

1. Approves the Commission proposal as amended;

2. Calls on the Commission to refer the matter to Parliament again if it intends to amend the 
proposal substantially or replace it with another text;

3. Instructs its President to forward its position to the Council and the Commission.

Amendment 1

Proposal for a directive
Recital 9

Text proposed by the Commission Amendment

(9) By virtue of the principle of home 
Member State supervision, management 
companies authorised in their home 
Member States should be permitted to 
carry on the services for which they have 
received authorisation throughout the 
Community by establishing branches or 
under the freedom to provide services. The 
approval of the fund rules of common 
funds/unit trusts falls within the 
competence of the management company's 
home Member State.

(9) By virtue of the principle of home 
Member State supervision, management 
companies authorised in their home 
Member States should be permitted to 
carry on the services for which they have 
received authorisation throughout the 
Community by establishing branches or 
under the freedom to provide services. The 
competent authorities of the UCITS home 
Member State should approve the choice 
of the management company. The 
competent authorities should not require 
additional conditions as regards the 
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choice of the management company, nor 
should they require the management 
company to have its registered office in 
the UCITS home Member State. The 
management company should not be 
required to perform administrative 
activities in the UCITS home Member 
State. The approval of the fund rules of 
common funds/unit trusts falls within the 
competence of the UCITS home Member 
State.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.

Amendment 2

Proposal for a directive
Recital 9 a (new)

Text proposed by the Commission Amendment

(9a) A management company should 
comply with the rules of the management 
company's home Member State which 
relate to the organisation of the 
management company. It should comply 
with the rules of the UCITS home 
Member State which relate to the 
constitution and functioning of the 
UCITS.

Or. en

Justification

The law applicable to the organisation of the management company, including delegation 
arrangements, risk management procedures, prudential rules and supervision, rules of 
conduct and the management company's reporting requirements, should be the law of the 
management company home Member State. The law applicable to the functioning and 
constitution of the UCITS, which the management company administers, should be the law of 
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the fund domicile.

Amendment 3

Proposal for a directive
Recital 11

Text proposed by the Commission Amendment

(11) The principle of home Member State 
supervision requires that the competent 
authorities should not grant or should 
withdraw authorisation where factors, such 
as the content of programmes of 
operations, the geographical distribution or 
the activities actually carried on indicate 
clearly that a management company has 
opted for the legal system of one Member 
State for the purpose of evading the stricter 
standards in force in another Member State 
within the territory of which it intends to 
carry on or does carry on the greater part of 
its activities. For the purpose of this 
Directive, a management company should 
be authorised in the Member State in which 
it has its registered office. In accordance 
with the principle of the home country 
control, only the Member State in which 
the management company has its 
registered office can be considered 
competent to approve the fund rules of 
unit trusts/common funds set up by such a 
company and the choice of the depositary. 
In order to prevent supervisory arbitrage 
and to promote confidence in the 
effectiveness of supervision by the home 
Member State authorities, a requirement 
for authorisation of a UCITS should be that 
it should not be prevented in any legal way 
from being marketed in its home Member 
State. This does not affect the free 
decision, once the UCITS has been 
authorised, to choose the Member State(s) 
where the units of the UCITS are to be 
marketed in accordance with this Directive.

(11) The principle of home Member State 
supervision requires  that the competent 
authorities should not grant or should 
withdraw authorisation where factors, such 
as the content of programmes of 
operations, the geographical distribution or 
the activities actually carried on indicate 
clearly that a management company has 
opted for the legal system of one Member 
State for the purpose of evading the stricter 
standards in force in another Member State 
within the territory of which it intends to 
carry on or does carry on the greater part of 
its activities. For the purpose of this 
Directive, a management company should 
be authorised in the Member State in which 
it has its registered office. In order to 
prevent supervisory arbitrage and to 
promote confidence in the effectiveness of 
supervision by the home Member State 
authorities, a requirement for authorisation 
of a UCITS should be that it should not be 
prevented in any legal way from being 
marketed in its home Member State. This 
does not affect the free decision, once the 
UCITS has been authorised, to choose the 
Member State(s) where the units of the 
UCITS are to be marketed in accordance 
with this Directive.

Or. en
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Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.

Amendment 4

Proposal for a directive
Recital 22 a (new)

Text proposed by the Commission Amendment

(22a) Before the end of 2010 and in order 
to provide a binding framework of tax 
neutrality, the Commission should 
propose a directive for taxation of fund 
mergers following the principle of tax 
neutrality laid down in Council Directive 
90/434/EEC of 23 July 1990 on the 
common system of taxation applicable to 
mergers, divisions, partial divisions,
transfers of assets and exchanges of 
shares concerning companies of different 
Member States and to the transfer of the 
registered office, of an SE or SCE, 
between Member States1 and Directive 
2005/56/EC of the European Parliament 
and of the Council of 26 October 2005 on 
cross-border mergers of limited liability 
companies2. A Commission 
Communication and bilateral agreements 
between Member States should address 
the existing difficulties in the meantime. 
1 OJ L 225, 20.8.1990, p. 1. 
2 OJ L 310, 25.11.2005, p. 1.

Or. en

Justification

The lack of an EU-Level provision to ensure tax-neutrality of cross-border fund mergers is a 
major obstacle to achieving the economies of scale envisaged by the new framework for 
mergers. The Commission committed in its White Paper of 2006 to bring forward a 
Communication on the tax treatment of cross-border fund mergers, which has not yet been 
published.  Further work on this is essential to allow for a true common market and clear 
time frames need to be set.
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Amendment 5

Proposal for a directive
Recital 41

Text proposed by the Commission Amendment

(41) In order to allow the feeder UCITS to 
act in the best interests of its unit-holders 
and notably place it in a position to obtain 
from the master UCITS all information and 
documents necessary to perform its 
obligations, the feeder UCITS and the 
master UCITS should enter into a binding 
and enforceable agreement. In a similar 
way the information-sharing agreement 
between the depositaries or, respectively, 
the auditors of the feeder UCITS and the 
master UCITS should ensure the flow of 
information and documents that is needed 
for the feeder UCITS' depositary or auditor 
to fulfil its duties.

(41) In order to allow the feeder UCITS to 
act in the best interests of its unit-holders 
and notably place it in a position to obtain 
from the master UCITS all information and 
documents necessary to perform its 
obligations, the management or 
administrative body of the feeder UCITS 
and the management or administrative 
body of the master UCITS should enter 
into a binding and enforceable agreement. 
In a similar way the information-sharing 
agreement between the depositaries or, 
respectively, the auditors of the feeder 
UCITS and the master UCITS should 
ensure the flow of information and 
documents that is needed for the feeder 
UCITS' depositary or auditor to fulfil its 
duties.

Or. en

Justification

A clarification of wording is needed, as the current text does not explicitly take into account 
the nature of contractual funds. Contractual funds cannot themselves enter into agreements 
but only via means of their respective management or administrative body. This wording is 
coherent with Article 37 (1) of this directive.

Amendment 6

Proposal for a directive
Recital 46

Text proposed by the Commission Amendment

(46) Key investor information should be 
provided to investors, at a pre-contractual 
stage, in order to help them to reach 
informed investment decisions. It should 

(46) Key investor information should be 
provided to investors free of charge, at a 
pre-contractual stage, in order to help them 
to reach informed investment decisions. It 
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contain only the essential elements for 
making such decisions. The nature of the 
information to be found in the key investor 
information should be harmonised to the 
highest extent so as to ensure adequate 
investor protection and comparability. Key 
investor information should be presented in 
a short format. A single document of 
limited length presenting the information in 
a specified order is the most appropriate 
way to achieve the clarity and simplicity of 
presentation that is required by retail 
investors, and should allow for useful 
comparisons.

should contain only the essential elements 
for making such decisions. The nature of 
the information to be found in the key 
investor information should be harmonised 
to the highest extent so as to ensure 
adequate investor protection and 
comparability. Key investor information 
should be presented in a short format. A 
single document of limited length 
presenting the information in a specified 
order is the most appropriate way to 
achieve the clarity and simplicity of 
presentation that is required by retail 
investors, and should allow for useful 
comparisons.

Or. en

Justification

The key investor information should, as was the case with the simplified prospectus, be 
provided to investors without charge.

Amendment 7

Proposal for a directive
Recital 47

Text proposed by the Commission Amendment

(47) Key investor information should be 
produced for all UCITS. Management 
companies or, where applicable, 
investment companies should deliver the 
key investor information to the relevant 
entities, depending on the distribution 
method used (direct sales or intermediated 
sales). Regulation on how the key investor 
information is used by intermediaries at the 
point of sale is to be left to the relevant 
legislation covering such intermediaries, 
such as Directive 2004/39/EC.

(47) Key investor information should be 
produced for all UCITS. Management 
companies or, where applicable, 
investment companies should provide the 
key investor information to the relevant 
entities, depending on the distribution 
method used (direct sales or intermediated 
sales). Regulation on how the key investor 
information is used by intermediaries at the 
point of sale is to be left to the relevant 
legislation covering such intermediaries, 
such as Directive 2004/39/EC.

Or. en
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Justification

In order to be coherent with the wording in Directive 2004/39/EC and the implementing 
Directive 2006/73/EC (MiFID), the information should be provided to investors.

Amendment 8

Proposal for a directive
Recital 48

Text proposed by the Commission Amendment

(48) The right for UCITS to sell their units 
in other Member States should be subject 
to a notification procedure based on 
improved communication between the 
competent authorities of the Member 
States. Following transmission of a 
complete notification file by the competent 
authorities of the UCITS home Member 
State, the UCITS host Member State 
should not be in the position to oppose 
access to its market by a UCITS 
established in another Member State or 
challenge the authorisation given by that 
other Member State.

(48) The right for UCITS to sell their units 
in other Member States should be subject 
to a notification procedure based on 
improved communication between the 
competent authorities of the Member 
States. Following transmission of a 
complete notification file by the competent 
authorities of the UCITS home Member 
State, the UCITS host Member State 
should not be in the position to oppose 
access to its market by a UCITS 
established in another Member State or 
challenge the authorisation given by that 
other Member State. No pre-marketing 
authorisation should be required in the 
UCITS host Member State.

Or. en

Justification

There shall be no possibility for the competent authority of the UCITS host Member State to 
set up mechanisms that would de-facto mean a second authorisation.

Amendment 9

Proposal for a directive
Recital 50

Text proposed by the Commission Amendment

(50) For the purpose of legal certainty there 
is a need to ensure that a UCITS which 
markets its units on a cross-border basis 
has an easy access, in the form of an 

(50) For the purpose of legal certainty there 
is a need to ensure that a UCITS which 
markets its units on a cross-border basis 
has an easy access, in the form of an 
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electronic publication, to complete 
information on the laws, regulations and 
administrative provisions applicable in the 
UCITS host Member State and related to 
the marketing of UCITS.

electronic publication and in a language 
customary in the sphere of international 
finance, to complete information on the 
laws, regulations and administrative 
provisions applicable in the UCITS host 
Member State and related to the marketing 
of UCITS.

Or. en

Justification

In accordance with Art. 86, subparagraph 3 the information should also be available in 
English.

Amendment 10

Proposal for a directive
Recital 51 a (new)

Text proposed by the Commission Amendment

(51a) Any translation requirements 
should refer to simple translations. There 
should be no requirement to produce 
sworn translations.

Or. en

Justification

Translations should not have to be certified.

Amendment 11

Proposal for a directive
Recital 51 b (new)

Text proposed by the Commission Amendment

(51b) Member States should require their 
competent authorities to make transparent 
their notification fees, which should be 
equivalent to costs incurred and should 
not be excessive.
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Or. en

Justification

Notification fees vary between different Member States. It should be ensured that the fees are 
made public and that they reflect costs incurred, without being excessive.

Amendment 12

Proposal for a directive
Recital 53 a (new)

Text proposed by the Commission Amendment

(53a) For the purpose of cross-border 
provision of services, clear competences 
should be assigned to the respective 
competent authorities. The responsibilities 
and liabilities of the competent authorities 
should be clearly defined in order to
eliminate any gaps or overlaps. Those
responsibilities and liabilities should be 
consistent with the applicable law.

Or. en

Justification

The new supervisory provisions in Chapter XII already cover many aspects needed to allow 
for adequate cooperation in case of cross-border portfolio management by a remote 
management company. The identified open issues that CESR is working on need to be 
explicitly covered, ensuring that no gaps or assignments of responsibilities are left open and 
no duplication of supervision will arise either.

Amendment 13

Proposal for a directive
Recital 64 a (new)

Text proposed by the Commission Amendment

(64a) The measures necessary for the 
implementation of this Directive should be 
adopted in accordance with Council 
Decision 1999/468/EC of 28 June 1999 
laying down the procedures for the 
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exercise of implementing powers 
conferred on the Commission1.
1 OJ L 184.17.7.1999, p. 23.

Or. en

Justification

Consistency of wording should be ensured with Directive 2004/39/EC.
Further harmonisation will facilitate the implementation of a management company passport. 

Amendment 14

Proposal for a directive
Recital 65

Text proposed by the Commission Amendment

(65) The Commission should be 
empowered to adopt the measures 
necessary for the implementation of this 
Directive. Concerning mergers, those 
measures are designed to specify detailed 
content and way to provide information to 
unit-holders. Concerning master-feeder 
structures, those measures are designed to 
specify the particulars to be included in the 
agreement between master and feeder, their 
depositories and their auditors, the 
definition of measures appropriate to 
prevent late trading risks, the impact of the 
merger of the master on the authorisation 
of the feeder, the type of irregularities 
originating from the master to be reported 
to the feeder, the way and format of the 
information to be provided to unit-holders 
in case of conversion from a UCITS to a 
feeder UCITS, the procedure for valuating 
and auditing the transfer of assets from a 
feeder to a master and the role of the 
depository of the feeder in this process. 
Concerning the provisions on disclosure, 
those measures are designed to specify the 
specific conditions to be met when the 
prospectus is provided in a durable 
medium other than paper and by means of 
a website which does not constitute a 
durable medium, the detailed content, form 

(65) In particular, the Commission should 
be empowered to adopt the following 
measures necessary for the implementation 
of this Directive. Concerning management 
companies, those measures are designed 
to specify the details regarding 
organisational requirements, risk 
management, conflicts of interest, and 
conduct of business. Concerning 
depositaries, those measures are designed 
to specify the duties of depositaries as 
provided for in this Directive. Those 
measures should facilitate the uniform 
application of the obligations of 
management companies and depositaries 
in this Directive. Concerning mergers, 
those measures are designed to specify 
detailed content and way to provide 
information to unit-holders. Concerning 
master-feeder structures, those measures 
are designed to specify the particulars to be 
included in the agreement between master 
and feeder, their depositories and their 
auditors, the definition of measures 
appropriate to prevent late trading risks, the 
impact of the merger of the master on the 
authorisation of the feeder, the type of 
irregularities originating from the master to 
be reported to the feeder, the way and 
format of the information to be provided to 
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and presentation of the key investor 
information taking into account the 
different nature or components of the 
UCITS concerned, and the specific 
conditions for delivering key investor 
information in a durable medium other 
than paper and by means of a website 
which does not constitute a durable 
medium. Concerning notification, those 
measures are designed to specify the 
format and scope of the information on the 
applicable local rules to be published by 
host authorities, the application of the 
notification procedure to the marketing of 
compartments of UCITS and new share 
classes, and the technical details on access 
by host authorities to updated fund 
documents stored by home authorities. 
Those measures are also designed to clarify 
definitions and to align terminology and 
framing definitions in accordance with 
subsequent acts on UCITS and related 
matters. Since those measures are of 
general scope and are designed to amend 
non essential elements of this Directive, by 
supplementing it with new non essential 
elements, they must be adopted in 
accordance with the regulatory procedure 
with scrutiny provided for in Article 5a of 
Decision 1999/468/EC . Powers not falling 
under the above category should be 
subject to the regulatory procedure 
provided in Article 5 of the same 
Decision. Those measures are designed to 
specify the form and content of the 
standardised notification letter, the 
standard model of attestation and the 
procedure for the exchange of 
information and the use of electronic 
communication during the notification 
process. They are also designed to detail 
the procedures for on-the-spot 
verifications and investigations exchange 
of information between competent 
authorities.

unit-holders in case of conversion from a 
UCITS to a feeder UCITS, the procedure 
for valuating and auditing the transfer of 
assets from a feeder to a master and the 
role of the depository of the feeder in this 
process. Concerning the provisions on 
disclosure, those measures are designed to 
specify the specific conditions to be met 
when the prospectus is provided in a 
durable medium other than paper and by 
means of a website which does not 
constitute a durable medium, the detailed 
content, form and presentation of the key 
investor information taking into account 
the different nature or components of the 
UCITS concerned, and the specific 
conditions for providing key investor 
information in a durable medium other 
than paper and by means of a website 
which does not constitute a durable 
medium. Concerning notification, those 
measures are designed to specify the 
format and scope of the information on the 
applicable local rules to be published by 
host authorities, the application of the 
notification procedure to the marketing of 
compartments of UCITS and new share 
classes, and the technical details on access 
by host authorities to updated fund 
documents stored by home authorities. 
Those measures are also designed to clarify 
definitions and to align terminology and 
framing definitions in accordance with 
subsequent acts on UCITS and related 
matters. Since those measures are of 
general scope and are designed to amend 
non-essential elements of this Directive, by 
supplementing it with new non-essential 
elements, they must be adopted in 
accordance with the regulatory procedure 
with scrutiny provided for in Article 5a of 
Decision 1999/468/EC. 

Or. en
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Justification

Consistency of wording should be ensured with Directive 2004/39/EC.
Further harmonisation will facilitate the implementation of a management company passport. 

Amendment 15

Proposal for a directive
Recital 65 a (new)

Text proposed by the Commission Amendment

(65a) The Commission should also be 
empowered to adopt measures designed to 
specify the form and content of the 
standard agreement between the 
depositary and the management company, 
if the management company of a UCITS 
is established in a Member State other
than the UCITS home Member State, the 
form and content of the standardised 
notification letter, the standard model of 
attestation and the procedure for the 
exchange of information and the use of 
electronic communication during the 
notification process. In the context of 
UCITS mergers, the Commission should 
also adopt measures which define the 
specific conditions that constitute a 
substantial impact on the unit holders of 
the receiving UCITS. Further measures 
should detail the procedures for on-the-
spot verifications and investigations and 
exchanges of information between 
competent authorities. Those measures
should be adopted in accordance with the 
regulatory procedure provided for in 
Article 5 of Decision 1999/468/EC. 

Or. en

Justification

Consistency of wording should be ensured with Directive 2004/39/EC.
Further harmonisation will facilitate the implementation of a management company passport. 
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Amendment 16

Proposal for a directive
Article 2 – paragraph 1 – point e

Text proposed by the Commission Amendment

(e) a "UCITS home Member State" means:
the Member State in which the UCITS is 
authorised pursuant to Article 5;

(e) a "UCITS home Member State" means 
the Member State in which the investment 
company or the management company 
has applied for authorisation of the 
UCITS;

Or. en

Justification

This definition of the UCITS domicile is vital as it needs to be ensured that the law applicable 
to the common fund or investment company is that of the Member State where the UCITS is 
authorised.

Amendment 17

Proposal for a directive
Article 2 – paragraph 1 – point p a (new) 

Text proposed by the Commission Amendment

(pa) "tied agent" means tied agent as 
defined in point 25 of Article 4(1) of 
Directive 2004/39/EC.

Justification

The term 'tied agent' is not defined in this directive and hence a reference to the definition in 
Directive 2004/39/EC (MiFID) should be included.

Amendment 18

Proposal for a directive
Article 4

Text proposed by the Commission Amendment

For the purposes of this Directive, a 
UCITS shall be deemed to be established 
in the Member State in which the 

For the purposes of this Directive, a 
UCITS shall be deemed to be established 
in the Member State in which the 
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investment company or the management 
company of the common fund has its 
registered office. The Member States shall 
require that the head office be established 
in the same Member State as the registered 
office. 

investment company or the management 
company has applied for authorisation of 
the UCITS. The Member State in which 
the investment company or the 
management company of the common 
fund has its registered office shall require
that the head office be established in the 
same Member State as the registered 
office.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border. This means that a management company can 
have its registered office in a different Member State than the fund domicile.

Amendment 19

Proposal for a directive
Article 5 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. No UCITS shall carry on activities as 
such unless it has been authorised by the 
competent authorities of the Member State
in which it is established. 

1. No UCITS shall carry on activities as 
such unless it has been authorised by the 
competent authorities of its home Member 
State.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible. 
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Amendment 20

Proposal for a directive
Article 5 – paragraph 2

Text proposed by the Commission Amendment

2. A common fund shall be authorised only 
if the competent authorities have approved 
the management company, the fund rules 
and the choice of depositary. An 
investment company shall be authorised 
only if the competent authorities have 
approved both its instruments of 
incorporation and the choice of depositary.

2. A common fund shall be authorised only 
if the competent authorities of its home 
Member State have approved the fund 
rules and the choice of management 
company and depositary. An investment 
company shall be authorised only if the 
competent authorities of the UCITS home 
Member State have approved both its 
instruments of incorporation and the choice 
of depositary.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible. 

Amendment 21

Proposal for a directive
Article 5 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. It shall not be made a condition of 
authorisation that the UCITS be managed 
by a management company with its 
registered office in the UCITS home 
Member State.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 



PE412.228v01-00 20/60 PR\742492EN.doc

EN

this freedom to provide services cross-border.
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible.  

Amendment 22

Proposal for a directive
Article 5 – paragraph 3 – subparagraph 1

Text proposed by the Commission Amendment

3. The competent authorities may not 
authorise a UCITS if the management 
company or the investment company does 
not comply with the preconditions laid 
down in Chapters III and V respectively.

3. The competent authorities may not 
authorise a UCITS if:

(a) such authorities establish that the 
investment company does not comply with 
the preconditions laid down in Chapter V;
or
(b) the competent authorities of the 
management company's home Member 
State establish that the management 
company does not comply with the 
preconditions laid down in Chapter III.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible.

Amendment 23

Proposal for a directive
Article 5 – paragraph 3 – subparagraph 2

Text proposed by the Commission Amendment

Moreover, the competent authorities may 
not authorise a UCITS if the directors of 
the depositary are not of sufficiently good 
repute or are not sufficiently experienced 

Moreover, the competent authorities of the 
UCITS home Member State may not 
authorise a UCITS if the directors of the 
depositary are not of sufficiently good 
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also in relation to the type of UCITS to be 
managed. To that end, the names of the 
directors of the depositary and of every 
person succeeding them in office shall be 
communicated forthwith to the competent 
authorities.

repute or are not sufficiently experienced 
also in relation to the type of UCITS to be 
managed. To that end, the names of the 
directors of the depositary and of every 
person succeeding them in office shall be 
communicated forthwith to the competent 
authorities.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible.

Amendment 24

Proposal for a directive
Article 5 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authorities shall not grant 
authorisation if the UCITS is legally 
prevented (for example, through a 
provision in the fund rules or instruments 
of incorporation) from marketing its units 
in its home Member State.

4. The competent authorities of the UCITS 
home Member State shall not grant 
authorisation if the UCITS is legally 
prevented (for example, through a 
provision in the fund rules or instruments 
of incorporation) from marketing its units 
in its home Member State.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible.  
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Amendment 25

Proposal for a directive
Article 5 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a.The management company shall be 
informed, within one month of 
submission of a complete application, 
whether or not authorisation has been 
granted. The competent authorities shall 
give reasons whenever authorisation is 
refused.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border. 
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible.

Amendment 26

Proposal for a directive
Article 5 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. Neither the management company nor 
the depositary may be replaced, nor may 
the fund rules or the instruments of 
incorporation of the investment company 
be amended, without the approval of the 
competent authorities.

5. Neither the management company nor 
the depositary may be replaced, nor may 
the fund rules or the instruments of 
incorporation of the investment company 
be amended, without the approval of the 
competent authorities of the UCITS home 
Member State.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.



PR\742492EN.doc 23/60 PE412.228v01-00

EN

Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible.

Amendment 27

Proposal for a directive
Article 5 – paragraph 5 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The competent authorities shall give 
reasons whenever a replacement is 
refused.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
Neither discrimination on grounds of the nationality of a management company should be 
allowed, nor should possible protectionist delays in the approval be possible.

Amendment 28

Proposal for a directive
Article 6 – paragraph 1

Text proposed by the Commission Amendment

1. Access to the business of management 
companies shall be subject to prior official 
authorisation to be granted by the 
competent authorities of the UCITS home 
Member State. Authorisation granted under 
this Directive to a management company 
shall be valid for all Member States.

1. Access to the business of management 
companies shall be subject to prior official 
authorisation to be granted by the 
competent authorities of management 
company's home Member State. 
Authorisation granted under this Directive 
to a management company shall be valid 
for all Member States.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
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this freedom to provide services cross-border.
The competent authorities of the management company's home Member State are responsible 
for authorising the company. This is in line with Art. 4 (1) subparagraph 20 of Directive 
2004/39/EC.

Amendment 29

Proposal for a directive
Article 12 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. The Commission may adopt
implementing measures specifying 
procedures, arrangements and 
mechanisms as referred to under 
paragraph 1(a) and the structures and 
organisational requirements to avoid 
conflicts of interests as referred to under 
paragraph 1(b). Those measures, 
designed to amend non-essential elements 
of this Directive by supplementing it with 
new elements, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 107(2).

Or. en

Justification

To develop an appropriate framework under the current circumstances, further 
harmonisation will facilitate the implementation of a management company passport.

Amendment 30

Proposal for a directive
Article 13 – paragraph 1 - introductory part

Text proposed by the Commission Amendment

1. If Member States permit management 
companies to delegate to third parties, for 
the purpose of a more efficient conduct of 
the companies' business, to carry out on 
their behalf one or more of their own 
functions, all of the following 

1. If the management company's home 
Member State permits management 
companies to delegate to third parties, for 
the purpose of a more efficient conduct of 
the companies' business, to carry out on 
their behalf one or more of their own 
functions, all of the following 
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preconditions shall be complied with: preconditions shall be complied with:

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.

Amendment 31

Proposal for a directive
Article 13 – paragraph 1 - point a

Text proposed by the Commission Amendment

(a) the competent authority must be 
informed in an appropriate manner;

(a) the competent authorities of both the 
management company's and the UCITS
home Member State must be informed in 
an appropriate manner. The competent 
authorities of the management company's
home Member State shall transmit the 
information to the competent authorities 
of the UCITS home Member State;

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.

Amendment 32

Proposal for a directive
Article 14 – paragraph 1 a (new)

Text proposed by the Commission Amendment

The Commission may adopt implementing 
measures to ensure that the management 
company complies with the duties set out 
in paragraph 1. Those measures, designed 
to amend non-essential elements of this 
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Directive by supplementing it with new 
elements, shall be adopted in accordance 
with the regulatory procedure with 
scrutiny referred to in Article 107(2).

Or. en

Justification

As CESR will deliver its advice by 01 November 2008, some of the exact provisions are at the 
moment still open. To develop an appropriate framework at level 1 under the current 
circumstances, implementing measures will facilitate the functioning of the management 
company passport.

Amendment 33

Proposal for a directive
Article 15 – paragraph 1 – subparagraph 1a (new)

Text proposed by the Commission Amendment

If such a management company proposes 
to market the units of the UCITS it 
manages as provided for in Annex II in 
another Member State without proposing 
to carry out any other activities or 
services, such marketing shall only be 
subject to the requirements of Article 88.

Or. en

Justification

It needs to be explicitly stated that only the regular notification process applies, also in the 
case of a remote management company.
As CESR will deliver its advice by 01 November 2008, some of the exact provisions are at the 
moment still open. To develop an appropriate framework at level 1 under the current 
circumstances, implementing measures for the moment address any unresolved concerns.

Amendment 34

Proposal for a directive
Article 15 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. The Commission may adopt
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implementing measures specifying the 
procedure applicable to the use of 
paragraphs 1 and 2. Those measures, 
designed to amend non-essential elements 
of this Directive by supplementing it with 
new elements, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 107(2).

Or. en

Justification

It needs to be explicitly stated that only the regular notification process applies, also in the 
case of a remote management company.
As CESR will deliver its advice by 01 November 2008, some of the exact provisions are at the 
moment still open. To develop an appropriate framework at level 1 under the current 
circumstances, implementing measures for the moment address any unresolved concerns.

Amendment 35

Proposal for a directive
Article 16 – paragraph 3 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The competent authorities of the 
management company's home Member 
State shall enclose to the documentation 
an attestation that the management 
company has been authorised pursuant to 
the conditions imposed by this Directive.

Or. en

Justification
A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
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Amendment 36

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. The competent authorities of the 
management company's  home Member 
State shall, within one month of receiving 
the information referred to in paragraph 1,
forward it to the competent authorities of 
the  management company's  host Member 
State.

2. The competent authorities of the 
management company's home Member 
State shall, within one month of receiving 
the information referred to in paragraph 1, 
forward that information and an 
attestation that the management company 
has been authorised pursuant to the 
conditions imposed by this Directive, to 
the competent authorities of 
the management company's host Member 
State.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.

Amendment 37

Proposal for a directive
Article 17 – paragraph 5 a (new)

Text proposed by the Commission Amendment

5a. The Commission may adopt 
implementing measures specifying the 
notification procedure and organisational 
requirements applicable to the use of 
paragraphs 2, 3, 4 and 5. Those measures, 
designed to amend non-essential elements 
of this Directive by supplementing it with 
new elements, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 107(2).

Or. en
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Justification

As CESR will deliver its advice by 01 November 2008, some of the exact provisions are at the 
moment still open. To develop an appropriate framework at level 1 under the current 
circumstances, implementing measures will facilitate the functioning of the management 
company passport.

Amendment 38

Proposal for a directive
Article 19 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. The Commission may adopt 
implementing measures to ensure that the 
depositary complies with the duties set out 
in paragraph 3. Those measures, designed 
to amend non-essential elements of this 
Directive by supplementing it with new 
elements, shall be adopted in accordance 
with the regulatory procedure with 
scrutiny referred to in Article 107(2).

Or. en

Justification

As CESR will deliver its advice by 01 November 2008, some of the exact provisions are at the 
moment still open. To develop an appropriate framework at level 1 under the current 
circumstances, implementing measures will facilitate the functioning of the management 
company passport.

Amendment 39

Proposal for a directive
Article 20 – paragraph 1

Text proposed by the Commission Amendment

1. A depositary shall either have its 
registered office in the same Member State 
as that of the management company or be 
established in that Member State if its 
registered office is in another Member 
State.

1. A depositary shall either have its 
registered office in the UCITS home
Member State or be established in that 
Member State if its registered office is in 
another Member State.
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Or. en

Justification

It is an important safeguard that the depositary remains in the same Member State as the fund 
domicile in order to allow the depositary to discharge its duties

Amendment 40

Proposal for a directive
Article 20 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. If the designated management 
company of a UCITS is situated in a 
Member State other than the UCITS 
home Member State, the depositary shall 
sign a written agreement with the 
management company regulating the flow 
of information deemed necessary to allow 
it to perform the functions referred to in 
Articles 19 and 29.  

Or. en

Justification

To develop an appropriate framework at level 1, implementing measures will facilitate the 
functioning of the management company passport.

Amendment 41

Proposal for a directive
Article 20 – paragraph 3 b (new)

Text proposed by the Commission Amendment

3b. The Commission may adopt 
implementing measures to define form 
and content of the standard agreement as 
referred to in paragraph 3a. Those 
measures shall be adopted in accordance 

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community sets out 
this freedom to provide services cross-border.
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with the regulatory procedure referred to 
in Article 107(3).

Or. en

Justification

To develop an appropriate framework at level, implementing measures will facilitate the 
functioning of the management company passport.

Amendment 42

Proposal for a directive
Article 29 – paragraph 6 a (new)

Text proposed by the Commission Amendment

6a. The Commission may adopt
implementing measures to ensure that the 
depositary complies with the duties set out 
in paragraph 3. Those measures, designed 
to amend non-essential elements of this 
Directive by supplementing it with new 
elements, shall be adopted in accordance 
with the regulatory procedure with 
scrutiny referred to in Article 107(2).

Or. en

Justification

To develop an appropriate framework at level 1, implementing measures will facilitate the 
functioning of the management company passport.

Amendment 43

Proposal for a directive
Article 30 – paragraph 1

Text proposed by the Commission Amendment

1. A depositary shall either have its 
registered office in the same Member State 
as that of the investment company or be 
established in that Member State if its 
registered office is in another Member 

1. A depositary shall either have its 
registered office in the UCITS home 
Member State or be established in that 
Member State if its registered office is in 
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State. another Member State.

Or. en

Justification

A true common market means that fund management services can be passported throughout 
the European Union. Article 49 of the Treaty establishing the European Community set out 
this freedom to provide services cross-border. 
It is an important safeguard that the depositary remains in the same Member State as the fund 
domicile in order to allow the depositary to discharge its duties.

Amendment 44

Proposal for a directive
Article 30 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. If the UCITS designates a 
management company situated in a 
Member State other than the UCITS 
home Member State, the depositary shall 
sign a written agreement with the 
investment company regulating the flow 
of information deemed necessary to allow 
it to perform the functions referred to in 
Articles 19 and 29.  

Or. en

Justification

As CESR will deliver its advice by 01 November 2008, some of the exact provisions are at the 
moment still open. To develop an appropriate framework at level 1 under the current 
circumstances, implementing measures will facilitate the functioning of the management 
company passport.
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Amendment 45

Proposal for a directive
Article 30 – paragraph 3 b (new)

Text proposed by the Commission Amendment

3b. The Commission may adopt 
implementing measures to define form 
and content of the standard agreement as 
referred to in paragraph 3a. Those 
measures shall be adopted in accordance 
with the regulatory procedure referred to 
in Article 107(3).

Or. en

Justification

As CESR will deliver its advice by 01 November 2008, some of the exact provisions are at the 
moment still open. To develop an appropriate framework at level 1 under the current 
circumstances, implementing measures will facilitate the functioning of the management 
company passport.

Amendment 46

Proposal for a directive
Article 36 – paragraph 2 – point c

Text proposed by the Commission Amendment

(c) a certificate issued by the depositaries 
of the merging and the receiving UCITS 
confirming that they have verified 
compliance of the common draft terms of 
merger with this Directive and the fund 
rules or instruments of incorporation of 
their respective UCITS and indicating 
their conclusions in this respect;

(c) a statement issued by the depositaries 
of the merging and the receiving UCITS
confirming, in accordance with Article 38,
that they have verified compliance of the 
common draft terms of merger with this 
Directive and the fund rules or instruments 
of incorporation of their respective UCITS;

Or. en

Justification

The term certificate may be misleading regarding the scope of the verification actually 
needed. The reference to Article 38 clearly limits the role of the depositary, leaving the 
implications of a merger for the supervisory authorities to assess.
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Amendment 47

Proposal for a directive
Article 36 – paragraph 5 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

In the event that the competent authorities 
of the merging UCITS home Member 
State request further information, the 
assessment period may neither be 
interrupted nor extended. Such requests
for further information shall be justified, 
proportionate and reasonable.

Or. en

Justification

Provisions for the authorisation of a merger need to be clearly worded in order to avoid 
unnecessary interruptions or delays.

Amendment 48

Proposal for a directive
Article 36 – paragraph 5 a (new)

Text proposed by the Commission Amendment

5a. Member States may, in accordance
with the second subparagraph of Article 
52(1), allow for a derogation from 
Chapter VII for the receiving UCITS.

Or. en

Justification

In the case of a merger, the merged portfolios might need to be restructured in order to 
comply with the investment policies laid down in Chapter VII. A derogation period in this 
case, as under Art. 52 (1) for newly authorised funds, should hence be possible to allow for 
the necessary shifting of assets.
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Amendment 49

Proposal for a directive
Article 36 – paragraph 5 b (new)

Text proposed by the Commission Amendment

5b. The Commission may adopt 
implementing measures which define the 
specific conditions that constitute a 
substantial impact on the unit-holders of 
the receiving UCITS, as referred to in the 
third subparagraph of paragraph 3.Those 
measures shall be adopted in accordance 
with the regulatory procedure referred to 
in Article 107(3).

Or. en

Justification

In order to ensure that no regulatory arbitrage arises and to give certainty to supervisors, the 
Commission shall adopt implementing measures that define the term "substantial impact".

Amendment 50

Proposal for a directive
Article 41 – paragraph 1

Text proposed by the Commission Amendment

Where the national laws of Member States 
require approval by the unit-holders of 
mergers between UCITS, Member States 
shall ensure that such approval does not 
require more than 75% of the votes 
actually cast by unit-holders present or 
represented at the general meeting of unit-
holders.

Where the national laws of Member States 
require approval by the unit-holders of 
mergers between UCITS, Member States 
shall ensure that such approval does not 
require more than 75% of the votes 
actually cast by unit-holders present or 
represented at the general meeting of unit-
holders. That approval shall be binding on
all unit-holders.

Or. en

Justification

A majority decision is binding for all unit-holders.
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Amendment 51

Proposal for a directive
Article 41 – paragraph 2

Text proposed by the Commission Amendment

The first paragraph shall be without 
prejudice to any presence quorum 
provided for under national laws.

deleted

Or. en

Justification

A majority decision is binding for all unit-holders.

Amendment 52

Proposal for a directive
Article 42 – paragraph 1

Text proposed by the Commission Amendment

1. The laws of Member States shall provide 
that unit-holders of both the merging 
UCITS and the receiving UCITS have the 
right to request the re-purchase or 
redemption of their units or, where 
possible, to convert them into units in 
another UCITS with similar investment 
policies, without charge. This right shall 
become effective from the moment the 
unit-holders of the merging UCITS and, 
where applicable, those of the receiving 
UCITS, have been informed of the 
proposed merger. It shall cease to exist on 
the effective date of the merger. 

1. The laws of Member States shall provide 
that unit-holders of both the merging 
UCITS and the receiving UCITS have the 
right to request the re-purchase or 
redemption of their units or, where 
possible, to convert them into units in 
another UCITS of the same group, with 
similar investment policies, without 
charge. This right shall become effective 
from the moment the unit-holders of the 
merging UCITS and, where applicable, 
those of the receiving UCITS, have been 
informed of the proposed merger. It shall 
cease to exist on a date agreed by the 
competent authority of the merging 
UCITS but no more than three days 
before the effective date of the merger. 

Or. en

Justification

The wording needs to be clarified to explain that this case is talking about the possibility of a 
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conversion without charge into another compartment of the same UCITS or into another 
UCITS managed by the same group. 
To allow for processing of orders, the last redemption or re-purchasing of units might for 
technical reasons only be allowed until at maximum three days before the effective date of the 
merger. 

Amendment 53

Proposal for a directive
Article 46 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. The Commission may adopt
implementing measures specifying the 
criteria and organisational arrangements 
for the employment o an adequate risk 
management process  as referred to in 
paragraph 1. Those measures, designed to 
amend non-essential elements of this 
Directive by supplementing it with new 
elements, shall be adopted in accordance 
with the regulatory procedure with 
scrutiny referred to in Article 107(2).

Or. en

Justification

As CESR will deliver its advice only before 01 November 2008, some of the exact provisions 
are at the moment still open. To develop an appropriate framework at level-1 under the 
current circumstances, implementing measures will facilitate the functioning of the 
management company passport.

Amendment 54

Proposal for a directive
Article 53 – paragraph 4 

Text proposed by the Commission Amendment

4. By way of derogation from Article 1(2) 
point (a) and Article 3 point (b), if a 
master UCITS has at least two feeder 
UCITS as unit-holders, it shall not be 
obliged to raise capital from other 

4. The following derogations for a master 
UCITS shall apply:
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investors.
(a) if a master UCITS has at least two 
feeder UCITS as unit-holders, Article 1(2) 
point (a) and Article 3 point (b) shall not 
apply, giving the master UCITS the choice 
to raise capital from other investors;

If a master UCITS raises capital only from 
one or more feeder UCITS in a Member 
State other than that in which it is 
established, Chapter XI and Article 103(1) 
shall not apply.

(b) if a master UCITS raises capital only 
from one or more feeder UCITS in a 
Member State other than that in which it is 
established, Chapter XI and Article 103(1) 
shall not apply.

Or. en

Justification

Rephrasing is necessary to avoid confusion between subparagraph 1 and subparagraph 2, the 
content is not changed.

Amendment 55

Proposal for a directive
Article 54 – paragraph 2

Text proposed by the Commission Amendment

2. If the feeder UCITS already carried on 
activities as a UCITS, including as a 
feeder UCITS of a different master UCITS, 
the feeder UCITS shall be informed within 
at the latest 15 working days following the 
submission of a complete file, whether or 
not the competent authorities approved the 
feeder UCITS' investment into the master 
UCITS.

2. The UCITS, intending to become a 
feeder UCITS, or the feeder UCITS, 
intending to become a feeder UCITS of a 
different master UCITS, shall be informed 
within at the latest 15 working days 
following the submission of a complete 
file, whether or not the competent 
authorities approved the UCITS' 
investment into the master UCITS. The 
competent authorities shall give reasons 
whenever approval is refused.

Or. en

Justification

The wording seems misleading and unnecessarily complicated. This paragraph states the 
approval provisions for both new feeder UCITS as well as existing feeder UCITS. The 
competent authorities shall explain any refusal of a request for approval.
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Amendment 56

Proposal for a directive
Article 54 – paragraph 4 – subparagraph 1 – point b

Text proposed by the Commission Amendment

(b) the feeder UCITS demonstrates that the 
master UCITS is duly authorised as a 
UCITS, that it is not itself a feeder UCITS
and does not hold any units of a feeder 
UCITS. 

(b) the competent authorities of the 
master UCITS home Member State have 
provided the competent authorities of the 
feeder UCITS home Member State with a 
certificate which demonstrates that the 
master UCITS is duly authorised as a 
UCITS and that it is not itself a feeder 
UCITS.

Or. en

Justification

It is more fit that the competent master UCITS authority provides proof that the master 
UCITS is a UCITS and not a feeder UCITS, as it is in the position to assess this. This 
provision should be in line with the regulator-to-regulator approach that is also prevalent in 
the new notification procedure. 

Amendment 57

Proposal for a directive
Article 54 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. The Commission may adopt 
implementing measures specifying the 
procedure between the competent 
authorities and the form and content of 
the certificate, as referred to in paragraph 
4(b). Those measures shall be adopted in 
accordance with the regulatory procedure 
referred to in Article 107(3).

Or. en

The condition that the master UCITS does not hold any units of a feeder UCITS is already 
mentioned under Article 54, (3), point (b) and hence superfluous. 
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Justification

It is more fit that the competent master UCITS authority provides proof that the master 
UCITS is a UCITS and not a feeder UCITS, as it is in the position to assess this. This 
provision should be in line with regulator-to-regulator approach that is also prevalent in the 
new notification procedure. Implementing measures might be needed to clarify the detailed 
procedure of this regulator-to regulator approach.

Amendment 58

Proposal for a directive
Article 55 – paragraph 1– subparagraph 1

Text proposed by the Commission Amendment

1. Member States shall require the feeder 
UCITS to enter into an agreement with the 
master UCITS concerned in order to enable 
the feeder UCITS to meet the requirements 
laid down in this Directive. 

1. Member States shall require the 
management or administrative body of the 
feeder UCITS to enter into an agreement 
with the management or administrative 
body of the master UCITS concerned in 
order to enable the feeder UCITS to meet 
the requirements laid down in this 
Directive.

Or. en

Justification

Furthermore the possible case of self-dealings needs to be addressed by inserting a clause 
that states that internal conduct of business rules can replace the agreement in this case.

Amendment 59

Proposal for a directive
Article 55 – paragraph 1– subparagraph 1 a (new)

Text proposed by the Commission Amendment

In the event that master and feeder 
UCITS are managed by the same 
management or administrative body, the 
agreement may be replaced by internal 
conduct of business rules ensuring 
compliance with the requirements set out 

A clarification of wording is needed, as the current text does not explicitly take into account 
the nature of contractual funds. Contractual funds cannot themselves enter into agreements 
but only via means of their respective management or administrative body. This wording is 
coherent with Article 37 (1) of this directive.
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in this paragraph.

Or. en

Justification

Furthermore the possible case of self-dealings needs to be addressed by inserting a clause 
that states that internal conduct of business rules can replace the agreement in this case.

Amendment 60

Proposal for a directive
Article 55 – paragraph 2

Text proposed by the Commission Amendment

2. The master UCITS and the feeder 
UCITS shall take appropriate measures to 
ensure that no units of either the master 
UCITS or the feeder UCITS can be 
issued, sold, re-purchased or redeemed for 
the same business day after either the 
master UCITS or the feeder UCITS 
published the issue, sale, re-purchase or 
redemption price of its units for that day. 

2. The master UCITS and the feeder 
UCITS shall take appropriate measures to 
coordinate the timing of their net asset 
value calculation and publication in order 
to avoid market timing in their fund units, 
preventing arbitrage opportunities.

Or. en

Justification
In order to avoid market timing issues, the master and the feeder UCITS should only trade at 
the NAV of that particular day once both have published their NAVs. The provision for 
avoiding market timing should be principles based and in line with the IOSCO 'Best practices 
standards on anti market timing and associated issues for collective investment schemes' from 
October 2005.

Amendment 61

Proposal for a directive
Article 55 – paragraph 3

Text proposed by the Commission Amendment

3. If a master UCITS temporarily suspends 
the re-purchase or redemption of its units, 

3. If a master UCITS temporarily suspends 
the re-purchase, redemption or 

A clarification of wording is needed, as the current text does not explicitly take into account 
the nature of contractual funds. Contractual funds cannot themselves enter into agreements 
but only via means of their respective management or administrative body. This wording is 
coherent with Article 37 (1) of this directive.
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whether at its own initiative or at the 
request of its competent authorities, each of 
its feeder UCITS is entitled to suspend the 
re-purchase or redemption of its units 
notwithstanding the conditions laid down 
in Article 79(2) within the same period of 
time as the master UCITS. 

subscription of its units, whether at its own 
initiative or at the request of its competent 
authorities, each of its feeder UCITS is 
entitled to suspend the re-purchase, 
redemption or subscription of its units 
notwithstanding the conditions laid down 
in Article 79(2) within the same period of 
time as the master UCITS. 

Or. en

Justification

In case the subscription of the master UCITS units is stopped, the feeder UCITS shall be able 
to temporarily stop the subscription of its units, too, as otherwise this may lead to an inflow 
that cannot be absorbed or passed on to the master.

Amendment 62

Proposal for a directive
Article 55 – paragraph 4 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The master UCITS shall enable the feeder 
UCITS to redeem or re-purchase all units 
invested in the master UCITS before the 
liquidation of the master UCITS becomes 
effective.

Or. en

Justification

In the interest of investor protection, a feeder UCITS shall be able to redeem or re-purchase 
its units before the liquidation of the master takes place.

Amendment 63

Proposal for a directive
Article 55 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Unless the competent authorities of the 
feeder UCITS home Member State had 

Unless the competent authorities of the 
feeder UCITS home Member State had 
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granted approval pursuant to point (a) of 
the first subparagraph, the feeder UCITS 
shall re-purchase or redeem all units in the 
master UCITS before the merger or 
division of the master UCITS becomes 
effective.

granted approval pursuant to point (a) of 
the first subparagraph, the master UCITS 
shall enable the feeder UCITS to re-
purchase or redeem all units in the master 
UCITS before the merger or division of the 
master UCITS becomes effective.

Or. en

Justification

In the interest of investor protection, a feeder UCITS shall be able to redeem or re-purchase 
its units before the merger or division of the master takes place.

Amendment 64

Proposal for a directive
Article 55 – paragraph 6 – subparagraph 1– point a

Text proposed by the Commission Amendment

(a) the particulars that need to be included 
in the agreement referred to in the first 
subparagraph of paragraph 1;

(a) the detailed content of the agreement 
referred to in the first subparagraph of 
paragraph 1;

Or. en

Justification

The implementing measures should aim for maximum harmonisation.

Amendment 65

Proposal for a directive
Article 58 – paragraph 1 – subparagraph 1 – point c

Text proposed by the Commission Amendment

(c) a brief description of the master 
UCITS, its organisation, its investment 
objective and policy, including the risk 
profile;

(c) a brief description of the master 
UCITS, its organisation, its investment 
objective and policy, including the risk 
profile and where the up-dated prospectus 
of the master UCITS can be obtained;

Or. en
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Justification

Instead of annexing the prospectus of the master UCITS, information should be given under 
point (c) on where the prospectus can be obtained. This limits the volume of the prospectus of 
the feeder UCITS by providing the essential information on the master UCITS while clearly 
stating where further details can be obtained. 

Amendment 66

Proposal for a directive
Article 58 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The up-dated prospectus of the master 
UCITS shall be annexed to the prospectus 
of the feeder UCITS.

deleted

Or. en

Justification

Instead of annexing the prospectus of the master UCITS, information should be given under 
point (c) on where the prospectus can be obtained. This limits the volume of the prospectus of 
the feeder UCITS by providing the essential information on the master UCITS while clearly 
stating where further details can be obtained. 

Amendment 67

Proposal for a directive
Article 58 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

The annual and the half-yearly reports of 
the master UCITS shall be annexed to the 
annual and the half-yearly report of the 
feeder UCITS respectively.

The annual and the half-yearly reports of 
the feeder UCITS shall indicate where the 
annual and the half-yearly report of the 
master UCITS respectively can be 
obtained.

Or. en

Justification

Following the same reasoning as regarding the prospectus.
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Amendment 68

Proposal for a directive
Article 60 – paragraph 1

Text proposed by the Commission Amendment

1. The feeder UCITS shall ensure that its 
investment into a master UCITS does not 
affect its ability to re-purchase or redeem 
its units at the request of the unit-holders 
or in other cases when this is in the 
interest of its unit-holders.

deleted

Or. en

Justification

This is already covered in Art. 79, paragraph 1.

Amendment 69

Proposal for a directive
Article 60 – paragraph 3

Text proposed by the Commission Amendment

3. Where, by virtue of an investment in the 
units of the master UCITS, a commission 
is received by the feeder UCITS, the 
management company of the feeder UCITS 
or any person acting on behalf of either the 
feeder UCITS or the management company 
of the feeder UCITS, the commission shall 
be paid into the assets of the feeder UCITS.

3. Where, by virtue of an investment in the 
units of the master UCITS, a distribution
commission is received by the feeder 
UCITS, the management company of the 
feeder UCITS or any person acting on 
behalf of either the feeder UCITS or the 
management company of the feeder 
UCITS, the commission shall be paid into 
the assets of the feeder UCITS.

Or. en

Justification

Any commission received by the feeder UCITS as a result of its investment into the master 
UCITS should be given to the investor. The wording should make clear which commission is 
meant.
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Amendment 70

Proposal for a directive
Article 67

Text proposed by the Commission Amendment

The essential elements of the prospectus 
shall be kept up to date.

The essential elements of the prospectus 
shall be updated annually or when 
material changes occur.

Or. en

Justification

This defines 'up to date' by a more precise provision.

Amendment 71

Proposal for a directive
Article 70 – paragraph 2

Text proposed by the Commission Amendment

2. The prospectus may be provided in a 
durable medium or in electronic form.

2. The prospectus may be provided in a 
durable medium or by means of a website.

Or. en

Justification

To ensure consistency with Article 76, paragraph 1.

Amendment 72

Proposal for a directive
Article 73 – paragraph 3 – introductory part

Text proposed by the Commission Amendment

3. Key investor information shall include 
information on at least the following 
essential elements in respect of the UCITS 
concerned:

3. Key investor information shall include 
information on the following essential 
elements in respect of the UCITS 
concerned:

Or. en
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Justification

In order to ensure that the new key investor information document is concise and no longer 
than a maximum of two pages, the brevity should not be jeopardised by leaving it open to add 
many more topics. Flexibility is still left to the Level 2 as the wording is not necessarily 
exhaustive.

Amendment 73

Proposal for a directive
Article 73 – paragraph 6

Text proposed by the Commission Amendment

6. Key investor information shall be used 
without alterations, except translation, in 
all Member States where the UCITS is 
notified to market its units in accordance 
with Article 88.

6. Key investor information shall be used 
without alterations or supplements, except 
translation, in all Member States where the 
UCITS is notified to market its units in 
accordance with Article 88.

Or. en

Justification

To avoid future 'gold-plating' of the Key investor information, supplementary documents 
should be prohibited from being attached to the KII.

Amendment 74

Proposal for a directive
Article 73 – paragraph 7 – introductory part

Text proposed by the Commission Amendment

7. The Commission may adopt 
implementing measures which define the 
following:

7. The Commission shall, by 1 January 
2011, adopt implementing measures, which 
define the following:

Or. en

Justification

Implementing measures at Level 2 are necessary and not an open question to be decided upon 
at the discretion of the Commission. The implementing measures should be available at the 
date of the implementation of this directive.
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Amendment 75

Proposal for a directive
Article 74 – paragraph 1

Text proposed by the Commission Amendment

1. Key investor information shall constitute 
pre-contractual information. It shall be fair, 
clear and not misleading. It shall be 
consistent with the relevant parts of the 
prospectus.

1. Key investor information shall constitute 
pre-contractual information that is 
provided free of charge. It shall be fair, 
clear and not misleading. It shall be 
consistent with the relevant parts of the 
prospectus.

Or. en

Justification

The key investor information should, as was the case with the simplified prospectus, be 
provided to investors without charge.

Amendment 76

Proposal for a directive
Article 74 – paragraph 2

Text proposed by the Commission Amendment

2. Member States shall ensure that a person 
does not incur civil liability solely on the 
basis of the key investor information, 
including any translation thereof, unless it 
is misleading, inaccurate or inconsistent 
with the relevant parts of the prospectus. 
Key investor information shall contain a 
clear warning in this respect. 

2. Member States shall ensure that a person 
does not incur civil liability solely on the 
basis of the key investor information, 
including any translation thereof, unless it 
is materially misleading, inaccurate or 
inconsistent with the relevant parts of the 
prospectus. Key investor information shall 
contain a clear warning in this respect. 

Or. en

Justification

Clearer wording prevents misinterpretation of this paragraph.
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Amendment 77

Proposal for a directive
Article 75 – paragraph 1

Text proposed by the Commission Amendment

1. Member States shall require that an 
investment company and, for each of the 
common funds it manages, a management 
company, which sells UCITS directly or 
through a tied agent to investors, delivers 
to investors, either directly or through their 
tied agent, key investor information on 
such UCITS in good time before their 
proposed subscription of units in such 
UCITS.

1. Member States shall require that an 
investment company and, for each of the 
common funds it manages, a management 
company, which sells UCITS directly or 
through a tied agent  to investors, provides
investors, either directly or through their 
tied agent, with key investor information 
on such UCITS in good time before their 
proposed subscription of units in such 
UCITS.

Or. en

Justification
Consistency between the different acts of legislation should be ensured, i.e. with the wording 
in Directives 2004/39/EC and 2006/73/EC. 

Amendment 78

Proposal for a directive
Article 75 – paragraph 2

Text proposed by the Commission Amendment

2. Member States shall require that an 
investment company and, for each of the 
common funds it manages, a management 
company, which does not sell UCITS 
directly or through a tied agent to 
investors, delivers key investor information 
to product manufacturers and 
intermediaries selling or advising investors 
on potential investments in such UCITS or 
in products offering exposure to such 
UCITS, so as to enable them to provide all 
relevant information on the proposed 
investment to their clients or potential 
clients, in compliance with any information 
obligations applicable to them under the 
relevant Community and national law.

2. Member States shall require that an 
investment company and, for each of the 
common funds it manages, a management 
company, which does not sell UCITS 
directly or through a tied agent to 
investors, provides key investor 
information to intermediaries selling or 
advising investors on potential investments 
in such UCITS, so as to enable them to 
provide all relevant information on the 
proposed investment to their clients or 
potential clients, in compliance with any 
information obligations applicable to them 
under the relevant Community law, in 
particular Article 34 of Directive 
2006/73/EC, and national law.
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Or. en

Justification

Consistency of wording should be ensured with Directive 2004/39/EC.  The CESR advice 08-
087 clearly stated that for UCITS products sold in wrappers the same information obligations 
should not exist. To ensure accessibility to the KII for all parties, an obligation for 
publication on a website is included in Article 76 (1). 

Amendment 79

Proposal for a directive
Article 76 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. Member States shall allow investment 
companies and, for each of the common 
funds they manage, management 
companies, to deliver key investor 
information in a durable medium or by 
means of a website.

1. Member States shall allow investment 
companies and, for each of the common 
funds they manage, management 
companies, to provide key investor 
information in a durable medium or by 
means of a website.

Or. en

Justification

Consistency of wording should be ensured with Directive 2004/39/EC. Furthermore, the KII 
should always be published on the website of the administrative body managing the UCITS to 
ensure easy accessibility for all parties.

Amendment 80

Proposal for a directive
Article 76 – paragraph 1 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

In addition, an up-to-date version of the 
key investor information shall be made 
available on the website of the investment 
company or management company.

Or. en
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Justification

Consistency of wording should be ensured with Directive 2004/39/EC. Furthermore, the KII 
should always be published on the website of the administrative body managing the UCITS to 
ensure easy accessibility for all parties.

Amendment 81

Proposal for a directive
Article 76 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. The Commission may adopt 
implementing measures which define the 
specific conditions which need to be met 
when delivering key investor information 
in a durable medium other than on paper 
and by means of a website which does not 
constitute a durable medium. 

2. The Commission may adopt 
implementing measures which define the 
specific conditions which need to be met 
when providing key investor information 
in a durable medium other than on paper 
and by means of a website which does not 
constitute a durable medium.

Or. en

Justification

Consistency of wording should be ensured with Directive 2004/39/EC.

Amendment 82

Proposal for a directive
Article 77 – paragraph 2

Text proposed by the Commission Amendment

2. The essential elements of key investor 
information shall be kept up to date.

2. The essential elements of key investor 
information shall be updated annually or 
when material changes occur. 

Or. en

Justification

This makes defines "up to date"; this definition is in line with the CESR advice CESR/08-
087on KII.
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Amendment 83

Proposal for a directive
Article 88 – paragraph 3 – subparagraph 2

Text proposed by the Commission Amendment

The competent authorities of the UCITS 
home Member State shall transmit the 
complete documentation referred to in 
paragraphs 1 and 2 to the competent 
authorities of the Member State in which 
the UCITS proposes to market its units, no 
later that one month after the date of 
receipt of the notification letter. They shall 
enclose to the documentation an attestation 
that the UCITS fulfils the conditions 
imposed by this Directive. 

The competent authorities of the UCITS 
home Member State shall transmit the 
complete documentation referred to in 
paragraphs 1 and 2 to the competent 
authorities of the Member State in which 
the UCITS proposes to market its units, no 
later than five working days after the date 
of receipt of the notification letter. They 
shall enclose to the documentation an 
attestation that the UCITS fulfils the 
conditions imposed by this Directive.

Or. en

Justification

The time limit stipulated in Article 18 (1) of Directive 2003/71/EC (Prospectus) is 3 working 
days. To establish a level-playing-field and a true common market the time limit for UCITS 
should be the same. However, since the Prospectus Directive deals with wholesale products, 5 
working days are more reasonable to check completeness of the files in the retail case. 

Amendment 84

Proposal for a directive
Article 88 – paragraph 4

Text proposed by the Commission Amendment

4. Member States shall ensure that the 
notification letter as referred to in 
paragraph 1 and the attestation as referred 
to in paragraph 3 are provided in a 
language customary in the sphere of 
international finance.

4. Member States shall ensure that the 
notification letter as referred to in 
paragraph 1 and the attestation as referred 
to in paragraph 3 are provided in a 
language customary in the sphere of 
international finance or in an official 
language approved by both the competent 
authorities of the UCITS home and 
UCITS host Member State, as decided by
the UCITS.

Or. en
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Justification

This is to allow for the use of e.g. French between France and Belgium and German between 
Austria and Germany. The choice should however be made by the UCITS.

Amendment 85

Proposal for a directive
Article 88 – paragraph 7

Text proposed by the Commission Amendment

7. The UCITS home Member State shall 
ensure that the competent authorities of the 
UCITS host Member State have access, by 
electronic means, to the documents 
referred to in paragraph 2 and, if 
applicable, to any translations thereof and 
that those documents and translations are 
kept up to date.

7. The UCITS home Member State shall 
ensure that the competent authorities of the 
UCITS host Member State have access, by 
electronic means, to the documents 
referred to in paragraph 2 and, if 
applicable, to any translations thereof and 
that those documents and translations are 
updated annually or when material 
changes occur.

Or. en

Justification

This makes defines "up to date"; this definition is in line with the CESR advice CESR/08-
087on KII.

Amendment 86

Proposal for a directive
Article 89 – paragraph 1 – subparagraph 2 – point a

Text proposed by the Commission Amendment

(a) without prejudice to the provisions of 
Chapter IX, such information and/or 
documents shall be provided to investors in 
the way prescribed by the laws, regulations 
and/or administrative provisions of the 
UCITS host Member State;

(a) without prejudice to the provisions of 
Chapter IX, such information and/or 
documents shall be provided to investors in 
the way prescribed by the laws, regulations 
and/or administrative provisions of the 
UCITS host Member State; there shall be 
no translation requirements other than 
those stipulated in this Directive;

Or. en
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Justification

Clarity is needed that the translation requirements stated in Art. 89, paragraph 1 (b) to (d) 
are exhaustive and that no additional requirements should be imposed by the UCITS host 
Member State. 

Amendment 87

Proposal for a directive
Article 89 – paragraph 1 – subparagraph 2 – point b

Text proposed by the Commission Amendment

(b) key investor information referred to in 
Article 73 shall be translated into the 
official language, or one of the official 
languages, of the UCITS host Member 
State or into a language approved by the 
competent authorities of the UCITS host 
Member State; 

(b) key investor information referred to in 
Article 73 shall be translated into the 
official language, or one of the official 
languages, of the UCITS host Member 
State or into a language approved by the 
competent authorities of the UCITS host 
Member State, as decided by the UCITS;

Or. en

Justification

The language of the KII is chosen according to the provisions laid down but at the discretion 
of the UCITS.

Amendment 88

Proposal for a directive
Article 90 – paragraph 2 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) the form and contents of a standard 
model of the notification letter to be used 
by a UCITS for the purpose of notification, 
as referred to in Article 88(1);

(a) the form and content of the notification 
letter to be used by a UCITS for the 
purpose of notification, as referred to in 
Article 88(1);

Or. en

Justification

The implementing measures regarding the notification letter should aim for as much 
harmonisation as possible. 
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Amendment 89

Proposal for a directive
Article 109 a (new)

Text proposed by the Commission Amendment

Article 109a
By ...* , the Commission shall submit to 
the European Parliament and the Council 
a report on the application of this 
Directive.
* OJ: three years after the entry into force 
of this Directive.

Or. en

Justification

The obligation to report back to Parliament and Council on the implementation allows to 
analyse the progress achieved and to identify possible gaps and new challenges to the UCITS 
framework. The work on this directive has to be ongoing in order to ensure that the European 
fund industry remains competitive.

Amendment 90

Proposal for a directive
Article 110 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. Member States shall adopt and publish 
by [ … ] at the latest, the laws, regulations 
and administrative provisions necessary to 
comply with Articles 1(3)(b), 2(1)(e), 
2(1)(f), 2(1)(n), 4, 5(2), 16(5), 19(1), 
19(3)(a), 19(3)(d), 19(3)(e), 34 to 44, 45(1) 
introductory phrase, 45(3), 49(3), 51(1), 
51(2) subparagraph 1 introductory phrase, 
53 to 62, 63(1), 64, 65(2), 65(3), 66, 67, 
69, 70, 72, 73 to 77, 78(1)(b), 78(2)(a) 
second indent, 81, 83(1)(b), 84(b), 85, 86-
96, 102(3), 103(1), 103(3) to (5), 105, 110 
to 112 and Annex I. They shall forthwith 
communicate to the Commission the text 

1. Member States shall adopt and publish 
by January 2011 at the latest, the laws, 
regulations and administrative provisions 
necessary to comply with Articles 1(3)(b), 
2(1)(e), 2(1)(f), 2(1)(n), 4, 5(2), 16(5), 
19(1), 19(3)(a), 19(3)(d), 19(3)(e), 34 to 
44, 45(1) introductory phrase, 45(3), 49(3), 
51(1), 51(2) subparagraph 1 introductory 
phrase, 53 to 62, 63(1), 64, 65(2), 65(3), 
66, 67, 69, 70, 72, 73 to 77, 78(1)(b), 
78(2)(a) second indent, 81, 83(1)(b), 84(b), 
85, 86-96, 102(3), 103(1), 103(3) to (5), 
105, 110 to 112 and Annex I. They shall 
forthwith communicate to the Commission 
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of those provisions and a correlation table 
between those provisions and this 
Directive.

the text of those provisions and a 
correlation table between those provisions 
and this Directive.

Or. en

Justification

Even though the changes in the Directive are quite substantial, a speedy implementation is 
vital to ensure that the envisaged gains can be exploited in a reasonable timeframe.

Amendment 91

Proposal for a directive
Annex I – schedule B – point V – indent 11

Text proposed by the Commission Amendment

- transaction costs deleted

Or. en

Justification

The inclusion of transaction costs as a new information in the periodic reports still leaves 
questions on calculation open. The value added is questionable.
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EXPLANATORY STATEMENT

1. General history of UCITS

UCITS (Undertakings for Collective Investment in Transferable Securities) are a harmonised 
investment fund product that invest according to defined investment policies and can be 
passported across the whole European Union. Investment funds provide retail investors with 
the opportunity to invest rather low volumes of capital in a diversified portfolio that is 
professionally managed. The UCITS framework Directive 85/611/EEC establishes a high 
degree of investor protection and cost transparency, setting basic requirements on 
organisation, management and oversight of investment funds. 

Various updates of the directive have been undertaken1, the main recent ones being Directives 
2001/107/EC ("Management Company Directive") and 2001/108/EC ("Product Directive") to 
allow for the investment in new asset classes, to enhance investors' information, to widen the 
scope of activities for management companies and to introduce capital requirements for 
management companies. 

The UCITS brand has proven to be a success, sold not only across the EU but also in Asia and 
Latin America, amounting to 5,6 trillion EURO in total assets at the end of June 2008.2

2. Reasons for Revision

The European investment fund market is fragmented with a very low average fund size 
compared to the US, leading to unnecessarily high costs for the investor. 

The Commission's investigations starting with the Asset Management Expert Group in 2004,
followed by the Green Paper in July 2005 and subsequently the White Paper in November 
2006, each followed by public consultations of the industry and other stakeholders, revealed 
shortcomings and showed that there is a substantial need to revise certain parts of the UCITS 
III regime and to include some new mechanisms in the framework directive. To ensure that 
the regulatory framework remains effective in fast evolving markets and is adapted to investor 
needs, as well as ensuring competitiveness of the EU fund industry, the legal requirements on 
the UCITS product need to be reformed.

                                               
1 Directive 85/611/EEC was amended by the following acts: Council Directive 88/220/EEC of 22 March 1988, 
Directive 95/26/EC of the European Parliament and of the Council of 29 June 1995 (OJ L 168, 18.7.1995, p. 7), 
Directive 2000/64/EC of the European Parliament and of the Council of 7 November 2000 (OJ L 290, 
17.11.2000, p. 27), Directive 2001/107/EC of the European Parliament and of the Council of 21 January 2002 
(OJ L 41, 13.2.2002, p. 20), Directive 2001/108/EC of the European Parliament and of the Council of 21 January 
2002 (OJ L 41, 13.2.2002, p. 35); Directive 2004/39/EC of the European Parliament and of the Council of 21 
April 2004 (OJ L 145, 30.4.2004, p. 1), Directive 2005/1/EC of the European Parliament and of the Council of 9 
March 2005 amending Council Directives 73/239/EEC, 85/611/EEC, 91/675/EEC, 92/49/EEC and 93/6/EEC 
and Directives 94/19/EC, 98/78/EC, 2000/12/EC, 2001/34/EC, 2002/83/EC and 2002/87/EC in order to establish 
a new organisational structure for financial services committees (OJ L 79, 24.3.2005, p 9) and Directive 
2008/18/EC of the European Parliament and of the Council of 11 March 2008 amending Directive 85/611/EC as 
regards the implementing powers conferred on the Commission (OJ L 76, 19.3.2008, p. 42).
2 Efama Trends in the European Investment Fund Industry in Q2 2008, published on 9 September 2008.
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These measures are part of the so-called Market Efficiency Package, UCITS IV, aimed at 
increasing economies of scale and fostering competition in the European fund industry with 
the goal of reducing costs for investors while ensuring the same high level of investor 
protection. In particular, six areas have been identified where a change or addition to the 
current framework is needed. 

3. Content and Rapporteur position

Your rapporteur welcomes the Commission work on improving the framework for 
harmonised European investment funds and is supportive of the proposed changes but 
suggests some further improvements of the text. Your rapporteur regrets however the delay 
with regard to the Management Company Passport.

3.1 Merger
The new merger provisions introduced in the directive establish a European framework for 
both domestic and cross-border fund mergers, allowing for economies of scale. 

The Commission announced in its White Paper1 to deliver a Communication on taxation of 
cross-border mergers of funds. This Communication is supposed to be based on ECJ case-law 
stipulating that cross-border mergers should be treated like domestic mergers in a tax-neutral 
way (based on the national capital gains tax treatment). This Communication is still 
outstanding. 

Your rapporteur asks the Commission to come forward with this communication before the 
implementation of this directive and to conduct further work on a taxation of fund mergers 
directive, following the principles set out in Directives 90/434/EEC and 2005/65/EC that 
would deal with the taxation obstacle in a binding manner. Clear rules are needed to ensure 
that the benefits of the proposed merger framework can be exploited leading to market 
consolidation, improved efficiency and lower costs to the investor.

3.2 Master/Feeder
In order to achieve market efficiency by means of proliferation of funds of sub-optimal size, 
the Commission has introduced new provisions on the pooling of funds. Via so-called 
master/feeder structures a UCITS fund may invest 85% or more into a master UCITS (which 
is not itself a feeder UCITS) allowing for cost savings due to combined management of the 
fund's assets.

Your rapporteur is of the opinion that even though the pooling process is addressed in great 
detail some of the proposed provisions could be simplified and further streamlining of 
regulatory exchange of information and documents is possible. He has also inserted 
provisions that strengthen investor protection in the case of liquidation.

3.3 Key investor information
The key investor information (KII) or key information document (KID) is to replace the 
existing simplified prospectus. This document will be provided to potential investors making 
the comparison of key elements of the investment product easier and allowing for an informed 
judgement. The KII will be two pages in length and its content will be fully harmonised. The 

                                               
1 SEC (2006)1451 SEC (2006)1452, pages 6-7.
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Level 1 provisions only set out the main components and leave the details that will be 
determined by consumer testing to be decided at Level 2.1

Your rapporteur proposes that it should be clear that the KII be provided free of charge. In 
addition, an important change your rapporteur suggests to undertake is regarding the 
implementing measures on the KII. Your rapporteur suggests that the European Commission 
commits to adopting implementing measures. He asks the Commission to adopt these 
measures before 2011 in order to allow for a timely implementation. Your rapporteur has 
furthermore introduced amendments to ensure that the information requirements are in line 
with the wording and provisions in MiFID.

3.4 Notification
Simplification of the existing notification procedure by means of regulator-to-regulator 
approach and electronic transmission of documents will be one of the main benefits from the 
Market Efficiency Package. The transfer of the notification documents by the UCITS home 
supervisor to the host Member State authorities, upon which the UCITS may immediately 
start marketing its units in the host Member State, allows quicker and less costly access to 
another Member State, resulting in more choice and lower costs for the investor. The host MS 
will not be able to request additional documentation or require a second authorisation, 
preventing protective attempts in the cross-border marketing of UCITS funds.

The simplified and harmonised provisions on notification are an important and vital 
advancement. Your rapporteur is however of the opinion that a one month time period given 
to the UCITS home supervisor for checking completeness of files and attesting compliance 
with the Directive is unjustifiably long and not in line with provisions on notification for other 
products. 2 He suggests shortening this period to 5 working days. 

3.5 Supervisory cooperation
The Commission proposal substantially strengthens the cooperation between supervisors.

Your rapporteur welcomes the adjustments that provide the necessary tools for supervisors to 
fulfil their tasks efficiently and adequately in a cross-border context. These provisions already 
address many of the aspects that are vital to ensure that cross-border mergers, master/feeder 
structures and the management company passport can be effectively supervised and that 
enforcement is possible.

3.6 Management Company Passport
The Management Company Passport (MCP) was already part of the last UCITS revision3

aimed at giving management companies the right to passport their collective portfolio 
management services across the EU according to the principle of freedom to provide services 
as set out in the Treaty4. The passport however never really worked in practice. 

                                               
1 The work on Level 2 is ongoing but CESR has already produced an advice on the content and form of the Key 
Information Document disclosures for UCITS (CESR/08-087, CESR advice to the European Commission from 
February 2008).
2 Directive 2001/34/EC (Prospectus Directive), Article 18 (1) sets the period at 3 working days.
3 Directive 2001/107/EC
4 Article 49 of Treaty Establishing the European Community establishes the freedom to provide cross-border 
services.
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The Commission has pursued the goal of introducing a MCP for all types of funds1 since the 
publication of the Green Paper in 2005. The potential economic benefits of a passport would 
amount to up to € 762 million p.a.2 Some serious concerns regarding the supervision of a 
remote management company have recently been raised. The Commission has given the 
Committee of European Securities Regulators (CESR) a mandate until 01 November 2008 to 
deliver advice on the technicalities and supervisory questions regarding the possible 
implementation of a MCP and has committed to amending its proposal before the end of this 
legislature. 

Your rapporteur takes these concerns seriously. Your rapporteur is certain that the MCP 
would contribute to the establishment of a true common market for the fund industry and lead 
to substantial economic benefits while allowing for the same high level of investor protection. 
He has hence made the political decision to introduce the first basic Level 1 provisions to 
allow for a passporting of collective portfolio management services. Your rapporteur will 
address the remaining open details by means of amendments upon receipt of the CESR 
advice. Your rapporteur expects the CESR advice to give a clear indication on technical 
questions. Your rapporteur is optimistic that the remaining issues can be resolved.

4. Timetable

The timeframe available for the completion of the work on this Directive is extremely tight. It 
is in the interest of the European institutions, the investor and the industry as well as Member 
States that this legislative proposal be adopted before the end of this legislative period. In 
order to ensure this, a very demanding schedule is envisaged for the pursuit of this goal.

                                               
1 Corporate, contractual and unit-trust funds
2 COM Impact Assessment SEC(2006) 1451 (published alongside with the White Paper on investment funds).
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