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I. The context of the reform

I.1. Constitutional stakes

The issue of inter-institutional negotiations and agreements in legislative procedures is linked 
– through the principles of openness and democratic accountability – to the cause of 
representative democracy at European level1. Since the beginnings of parliamentary 
democracy, the public nature of debates and votes has been linked to democratic 
accountability: if voters are not able to know what their elected representatives have said and 
how they have voted they will not able to hold them to account at the next elections. In this 
context, the introduction of binding rules for negotiations in legislative procedures that 
increase openness, and thus accountability, would be a step towards strengthening 
representative democracy at European level. 

On the other hand, the reform should take into account the requirement of efficiency and 
namely the fact that first reading agreements have the advantage of being lighter and faster 
than going through three readings. Creating cumbersome new procedures would undermine 
this advantage.

An equilibrium should thus be found between these requirements. 

I.2. Political and institutional context 

The Conference of Committee Chairs held an extensive exchange of views on negotiations in 
the context of the ordinary legislative procedure at its meeting of 19 October 2010. The 
Secretaries General of political groups contributed comments and analysis in view of the 
discussion to be held at the Conference of Presidents.

The Conference of Presidents took up the issue at its meeting of 10 March 2011. In his letter 
of 18 April, President Buzek informed Chair Casini about the outcome of that meeting and 
communicated the decision of the Conference according to which AFCO is invited to review 
Rule 70 of the Rules of Procedure with a view to making the procedures more effective, more 
transparent and more inclusive through the incorporation of some key elements of the Code of 
conduct for negotiating in the context of the ordinary legislative procedures2 in the binding 
part of the Rules, and in particular those parts on:

– the decision of a committee to enter into negotiation;

– the decision for the composition and mandate of the negotiating team;

– the regular report-back to the committee concerned on the progress and outcome of 
the negotiations, including any agreement reached;

                                               
1 Cf. Article 10 TEU: "The functioning of the Union shall be founded on representative democracy. 
[...]Decisions shall be taken as openly and as closely as possible to the citizen" and Article 15(1) TFEU: "In 
order to promote good governance and ensure the participation of civil society, the Union’s institutions, bodies, 
offices and agencies shall conduct their work as openly as possible".
2 Annex XXI to the Rules of Procedure.
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– the re-consultation of the committee on the text agreed before the vote in plenary.

With regard to this referral, Mr. Lehne has sent recommendations1 on best practices for the 
application of the Code of conduct to Chair Casini. 

Finally, any reform of the Rules of Procedure has to take into account the inter-institutional 
context, and especially the joint declaration of the EP, the Council and the Commission on 
practical arrangements for the codecision procedure2.

II. Transposition of the Code of Conduct

The transposition of the already existing rules (set out in the Code of Conduct and in best 
practices) into the binding parts of the Rules could be done by amending Article 70. Your 
rapporteur intends to propose amendments which reflect the already existing, albeit not 
binding, acquis in this domain.

III. How to reform the role of the plenary?

III.1. Introduction

A possibly more complex issue is the involvement of the plenary in the early phase before 
starting negotiations in legislative procedures. Should the plenary be empowered to approve 
and/or amend the committee's decision on the negotiating mandate before entering into 
official negotiations with the Council?

Approval of the committee's negotiating mandate by the plenary would give more weight to 
Parliament's position and could in theory ensure the early involvement of all members in 
decisions concerning legislative files. Thus a general rule to submit all draft decisions 
containing negotiating mandates to the approval of plenary could at a first glance find its 
justification in improved democratic legitimacy. However, the disadvantages would also be 
considerable. A full and automatic involvement would risk making the procedure too heavy 
and would thus counteract the efficiency and relative speed inherent to first reading 
agreements. Moreover, if this would become the usual practice, important files could go 
unnoticed among dozens of others. It is also to be borne in mind that this solution would 
create increased workload for the EP's linguistic staff. Furthermore, the result of the vote in 
plenary would clearly show to the Council the strength or the weaknesses of the Parliament's 
negotiation position.

Therefore, plenary approval of the draft decision only in a limited number of cases would be 
favoured by your rapporteur.

III.2. Criteria to define the involvement of plenary

                                               
1 See annexed to this working document.
2 OJ C 145, 30.6.2007, p. 5.
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III.2.a. Defining categories

A possible option is that in the future the Rules set out categories of important files for which 
the involvement of the plenary before the opening of negotiations would be mandatory, such 
as:

– legislation which directly affects [or restricts] the fundamental rights and liberties 
of citizens of the Union;

– legislation which modifies or further develops the institutional framework of the 
Union;

– legislation with significant budgetary implications: for example proposals where 
the budgetary implications would amount to at least [10%] of the respective chapter 
of budgetary appropriations for the given year.

If this modality were to be implemented in the Rules, it would be necessary to also define the 
authority which decides the category in which a certain proposal falls. In order to be simple 
and pragmatic, a solution could be imagined along the following lines: the President of the EP 
determines the category in which a certain file falls when the proposal is referred to the 
responsible committee.

III.2.b. Minority right

For those files which do not fall under one of the categories mentioned above, a minority right 
could be established according to which at least one-tenth of the Members of Parliament 
(coming from at least two different political groups) would have the right to ask for the 
submission to the plenary of the decision to open negotiations. This would imply that all such 
committee decisions need to be tabled to the House, translated, and distributed to all Members 
of Parliament.

III.2.c. The Conference of Presidents

As a third modality, the Conference of Presidents could have the right to decide the 
submission to the plenary of a decision to open negotiations, upon the request of one (or 
more) members of the Conference. 

III.3. Procedure of the plenary 

In cases where the decision of the committee containing the negotiation mandate is to be 
approved by plenary, the creation of a simplified procedure seems to be judicious for the sake 
of efficiency. It could be imagined in the same vein as interpretations to the Rules are 
adopted1: upon reception the President would announce the decision at the Parliament's next 
part-session. Should a minority of one-tenth of the Members of Parliament (coming from at 
least two political groups) contest the draft decision, the committee's decision would be put to 

                                               
1 See Article 211 of the Rules.
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the vote.

Such a vote in plenary could entail the following risk: if the majority supporting the mandate 
(or certain parts of it) is rather slim, the Council could use this fact in the negotiations to the 
detriment of the Parliament. A possible solution for safeguarding the strength of the 
Parliament's negotiating position is that the decision (or possibly amendments to it) would 
only be deemed to be approved when supported by the majority of the component Members 
of Parliament. 

The possibility of allowing amendments to the decision on the mandate by the plenary would 
also need some reflection, in cases where Members have objections against the draft mandate 
as proposed by the committee. This would require that a deadline is opened for tabling 
amendments to the draft mandate. In the vote the mandate could thus be amended by the 
plenary (again it appears appropriate to require a majority of the component Members for the 
reasons set out above). The modified mandate would be sent back to the committee inviting it 
to enter into negotiations with the Council. Another option is that no amendments to the 
mandate would be admissible at the plenary stage, but that the mandate is deemed to be 
referred back to the committee, when the majority of Parliament's component Members is not 
achieved. In this case, the committee could either table a new decision on the opening of 
negotiations or could proceed straight forward to a first reading. This solution bears a certain 
risk where the majorities in the plenary and in the committee differ on certain aspects. A long 
procedure of sending decisions on the opening of the negotiations back and forth would 
appear to be undesirable. An option would be that the Rules allow the responsible committee 
to only once submit to plenary a modified decision on the mandate. If this modified decision 
is not approved, an ordinary first reading would become mandatory.

Finally, it has to be borne in mind that a compromise negotiated on the basis of a mandate 
modified by the plenary could be blocked if a majority of the responsible committee is 
opposed to that compromise. Thus the vote in the course of the "reconsultation" at the 
committee stage could also be used as an "appeal" against the decision of the plenary on the 
negotiating mandate. As a remedy for such cases a rule could be introduced allowing at least 
two political groups acting jointly to table the consolidated compromise amendment to the 
plenary, in the case of a rejection by the committee responsible.

***
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ANNEX

CONFERENCE OF COMMITTEE CHAIRS

Recommendation on best practises 
for the application of the Code of Conduct on negotiating 

in the context of the ordinary legislative procedure1

First reading agreements have increased significantly over the last parliamentary term. 
Several factors explain this trend including agenda-setting at the highest level for politically 
sensitive files. There should be no automatism in seeking first reading agreements which 
remains one option in a negotiating strategy, as illustrated in many cases where committees 
made full use of the various stages of the procedure. However, until Parliament has completed 
its first reading, its control over timing and therefore its leverage over the rotating 
presidencies is real and should also be fully exploited provided that transparency, 
accountability and ownership are ensured. In line with the Code of Conduct on negotiating in 
the context of the ordinary legislative procedure (Annex XXI to the Rules), a set of 
recommendations and some further options could contribute to achieving these objectives:

1. A formal mandate 

Before deciding whether to seek a first reading agreement, Parliament formally 
establishes its initial position. This is usually done in committee by voting the report 
(alternatively by voting only on the amendments).

Further options: on a case-by-case basis, a vote in plenary will be considered more judicious 
before opening negotiations with the Council. This can be done:

– Pursuant to Rule 57§2, whereby Parliament adopts amendments but withholds the vote on 
the legislative resolution: EP validates a mandate for negotiations in view of a first 
reading agreement and refers the file back to the committee to start negotiations on this 
basis. 

– On the basis of a full vote (amendments and legislative resolution): Parliament provides 
for a mandate in view of a possible early second reading agreement to be negotiated 
during Council's first reading. 

                                               
1 NB : This document has already been translated in 7 languages (DE, ES, FI, FR, IT, PL, SV – FDR/DV851402 
– PE 439.811rev4).
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2. A clear decision to open negotiations 

Once the initial position is established (at committee or plenary level), the rapporteur and a 
team of negotiators can be formally entrusted to open negotiations. 

This decision is taken case-by-case in the wake of the adoption of the mandate, at the 
invitation of the Chair and on the basis of a proposal by the rapporteur politically justified
in the light of the criteria set out in Annex XXI. In the absence of a consensus, a vote takes 
place. This decision is announced in the agenda and recorded in the minutes. If the committee 
decides not to open negotiations, the rapporteur is not entitled to negotiate on behalf of the
committee.

The team of negotiators normally includes the chair, the rapporteur and the shadow 
rapporteurs. Associated committees under Rule 50 of the Rules of Procedure are also present 
(usually the chair and the draftsperson). 

3. A systematic feedback

The Chair ensures that the coordinators of political groups are systematically informed after 
each trialogue and that the full committee is regularly kept informed of the state of progress 
of the negotiations possibly during meetings in camera. 

This also applies to meetings with the Council's Presidency in view of an early second 
reading agreement. 

4. A committee endorsement of the negotiated compromise

The compromise negotiated by the EP negotiators is systematically presented to the 
responsible committee which approves a set of compromise amendments reflecting the 
agreement with Council and tables them for plenary. On this occasion, the Presidency-in-
office is invited to publicly confirm Council's agreement. Alternatively, this endorsement can 
be done by consensus (co-signature of rapporteurs and shadows approved by the coordinators 
and the Chair).

Further options: 

– Under exceptional time pressure, the compromise negotiated with the Council might be 
presented at committee or plenary stage in the form of a consolidated text (with clear 
indications of how the Commission's proposal has been changed)

– If the mandate was defined in committee by a vote on the amendments only, the 
committee's report will only reflect the compromise agreement and its initial position will 
not reach plenary stage, meaning there is no fall back position in plenary.

After this validation in committee, the cooling-off period is at the discretion of political 
groups if they want to further discuss the choice to be made in plenary between:
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– a set of committee's amendments reflecting the agreement negotiated with Council,  
subject to a  vote en bloc taken first,

– the committee's amendments reflecting the initial negotiating position,

– possible political groups' amendments.

In case of a rejection of a Commission proposal by the responsible committee, this position 
should first be submitted to the plenary.

***


