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Letter of 22 January 2014 from Klaus-Heiner Lehne, Chair of the Committee on Legal Affairs, 
to Carlo Casini, Chair of the Committee on Constitutional Affairs

Translation

Subject: Opinion on the amendment of Rule 90(5) of the Rules of Procedure

Dear Chair,

By letter of 27 November 20131, the Chair of the Committee on Constitutional Affairs proposed that 
the Committee on Legal Affairs should issue an opinion on the amendment of Rule 90(5) of the 
Rules of Procedure (RoP). In view of the time constraints, this opinion is being issued in letter form.

The Committee on Legal Affairs considered this issue at its meeting of 21 January and adopted the 
following opinion unanimously with 22 votes in favour2.

I. The amendment of the current text of Rule 90(5) RoP

The idea of an amendment of Rule 90(5) RoP goes back to a letter of 13 February 2013 from the 
Chair of the Committee on International Trade to the Chair on Constitutional Affairs3, as the 
Committee on International Trade had noticed a discrepancy between the text of Rule 90(5) and 
Article 218(5) of the Treaty on the Functioning of the European Union (TFEU).

Rule 90(5) RoP, which is part of the provisions on the conclusion of international agreements, reads 
as follows:

5. When the negotiations are completed, but before any agreement is signed, the draft 
agreement shall be submitted to Parliament for its opinion or consent. In the case of the 
consent procedure Rule 81 shall apply.

Article 218(5) TFEU reads as follows:

5. The Council, on a proposal by the negotiator, shall adopt a decision authorising the 
signing of the agreement and, if necessary, its provisional application before entry into force.

This paragraph does not refer to the involvement of the European Parliament. Paragraph 6, which 

                                               
1 D(2013)59655.
2 The following Members were present for the vote: Raffaele Baldassarre, Sebastian Valentin Bodu, Françoise 
Castex, Christian Engström, Marielle Gallo, Giuseppe Gargani, Lidia Joanna Geringer de Oedenberg, Sajjad Karim, 
Klaus-Heiner Lehne, Eva Lichtenberger, Antonio López-Istúriz White, Antonio Masip Hidalgo, Alajos Mészáros, 
Angelika Niebler, Bernhard Rapkay, Evelyn Regner, Francesco Enrico Speroni, Rebecca Taylor, Alexandra Thein, 
Axel Voss, Cecilia Wikström, Tadeusz Zwiefka
3 D(2013)5817.
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concerns the decision concluding the agreement, however, does refer to the consent or consultation 
of the European Parliament.

Given that the Rules of Procedure are subject to the provisions of the Treaties1, the Committee on 
Legal Affairs therefore proposes that the central provision of Rule 90(5) should be reworded as 
follows in order to bring it in line with the Treaties:

5. When the negotiations are completed, the draft decision concluding the agreement shall 
be submitted to Parliament for its opinion or consent. In the case of the consent procedure 
Rule 81 shall apply.

II. Ensuring parliamentary scrutiny of international agreements in cases of provisional 
application and mixed agreements

However, the issue of parliamentary consent (or consultation) in relation to international agreements 
is more complex. As noted by the Committee on International Trade, even if it is taken as given that 
parliamentary consent (or consultation) takes place at the time the agreement is concluded, i.e. after 
the signature stage, problems of democratic legitimacy arise in two situations (which may also arise 
concomitantly):

1. when an international agreement is signed and given provisional application pursuant to Article 
218(5), but Parliament is not asked for consent (or consulted) within a reasonable period;

2. when an international agreement is a mixed agreement, i.e. to be signed both by the Union and by 
the Member States as it covers areas of both exclusive external competence of the Union and 
Member State competence, and Parliament is not asked for consent (or consulted) until a majority of, 
or all, Member States have concluded their internal ratification procedures.

In the first case, there is a democratic legitimacy problem as the international agreement is being 
provisionally applied over a longer period of time without parliamentary consent. In the second case, 
the problem is that the effect of the position of the European Parliament is diminished, as national 
institutions will have had their say first. This is a particular problem as mixed agreements generally 
primarily cover issues where the European Union has exclusive external competence, and only to a 
limited extent cover issues where the Member States have residual competence.

a) Provisional application

The Committee would, in this respect, draw attention to Article 25(2) of the Vienna Convention on 
the Law of Treaties of 23 May 19692, which reads:

2. Unless the treaty otherwise provides or the negotiating States have otherwise agreed, the 

                                               
1 Court of Justice, Judgment of 21 October 2008, Alfonso Luigi Marra v Eduardo De Gregorio and Antonio 
Clemente, Joined Cases C-200/07 and C-201/07, point 39.
2 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty Series, vol. 
1155, p. 331.
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provisional application of a treaty or a part of a treaty with respect to a State shall be 
terminated if that State notifies the other States between which the treaty is being applied 
provisionally of its intention not to become a party to the treaty.

Under Article 218(5) and (6) TFEU, the Council may indeed decide to provisionally apply an 
international agreement before Parliament has given its consent. However, when read in conjunction 
with Article 25(2) of the Vienna Convention, it becomes clear that provisional application cannot 
continue once the European Parliament has objected to an international agreement since, in 
international law, that objection must be seen as demonstrating the European Union’s intention not 
to become party to the agreement1.

It would therefore be wise, in order to protect Parliament’s role in proceedings, to include a 
provision in Rule 90 ensuring that Parliament takes a position on any international agreement which 
is being provisionally applied, but which has not been submitted to it for consent (or consultation) 
after a certain period of time. How long that period should be is up for debate, but this committee 
would suggest that one year might be appropriate.

A new paragraph in Rule 90 implementing this could read as follows:

Where, one year after the Council has taken a decision pursuant to Article 218(5) TFEU 
to sign and provisionally apply an international agreement, Parliament has not been asked 
for consent or consulted by the Council pursuant to Article 218(6) TFEU, Parliament 
shall, of its own motion, state its position on said agreement on the basis of a report from 
the committee responsible.

This solution would have the merit of ending the provisional application of agreements which 
Parliament does not intend to approve, and would discourage delays in involving Parliament.

b) Mixed agreements

In order to safeguard Parliament’s position in the case of mixed agreements also, and bearing in 
mind that, in the majority of cases, mixed agreements address matters which are primarily the 
competence of the European Union and where the Member States only have residual competence, a 
similar provision could also be inserted to cover such cases. Such a provision would have the 
advantage of ensuring that the European Parliament is not ‘last in line’ when it comes to approving 
mixed international agreements.

A new paragraph in Rule 90 implementing this could read as follows:

Where, one year after the Council has taken a decision pursuant to Article 218(5) to sign 
an international agreement to which the Member States are also parties, Parliament has 
not been asked for consent or consulted by the Council pursuant to Article 218(6) TFEU, 
Parliament shall, of its own motion, state its position on said agreement on the basis of a 
report from the committee responsible.

                                               
1 As occurred in the case of ACTA (Anti-Counterfeiting Trade Agreement between the European Union and its
Member States, Australia, Canada, Japan, the Republic of Korea, the United Mexican States, the Kingdom of 
Morocco, New Zealand, the Republic of Singapore, the Swiss Confederation and the United States of America).
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This solution would have the merit of encouraging Council to involve Parliament in proceedings 
earlier, as would be proper in most instances of mixed agreements.

***

I hope that this opinion, and in particular the suggestions for modification of the Rules of Procedure, 
will be helpful to your committee when considering the issue of the possible amendment of Rule 
90(5).

Yours sincerely,

Klaus-Heiner Lehne


