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SHORT JUSTIFICATION

The Court of Justice (CJ) proposes four reforms which have to be enacted by the European 
Parliament (EP) and the Council (ordinary legislative procedure, EP and Council on an equal 
footing) after having received the opinion of the Commission1.

General remark: An analysis of the Court's proposals is rendered difficult by the architecture 
of the judiciary of the European Union: one 'Court of Justice of the European Union' 
including the 'Court of Justice', the 'General Court' and 'specialised courts'2 (up to now 
only the 'European Union Civil Service Tribunal'), and the fact that the provisions dealing 
with the structure and functioning of these judicial bodies are spread over four texts, the 
Treaty on European Union (TEU),the Treaty on the Functioning of the European 
Union(TFEU), the Statute of the Court (Statute, a protocol to the TFEU) and Rules of 
Procedure (RoP), all inter-linked with and supplementing each other.

The Court's proposal contains 4 major points (A. to D.).

Your draftsman adds a further reform-proposal: the introduction of "dissenting opinions" (E. 
and Amendments 1 and 3).

A. Establish the office of a Vice-President of the Court of Justice (see Article 1 1. and 2. of 
the Court's proposal)

Purpose of the reform

Sit alongside the President of the Court in every case assigned to the Grand Chamber. 
Substitute the President in his judicial functions when he is hindered to attend.
Assist or substitute the President in his functions other than judicial (representation, 
administration etc.)

Observations

The President, elected by all Judges among their number for three years, "shall direct the 
judicial business and the administration of the Court; he shall preside at hearings and 
deliberations."3.
As the Court points out, "the responsibilities borne by the President have increased 
substantially following the successive enlargements of the European Union, particularly with 
regard to the representation and administration of the Court."

Your draftsman is in favour of this reform.

                                               
1 Article 281(2) TFEU.
2 Article 19(1) TEU.
3 Article 253(3) TFEU, Article 8 Rules of Procedure (RoP)
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B. Change the structure of the Grand Chamber and increase the number of Judges 
constituting it from 13 to 15 ( see Article 1 2. of the Court's proposal)

Purpose of the reform

Increase the capacity of the Chamber and involve more Judges in its business.
The Presidents of the four chambers of five Judges are up to now permanent or 'ex officio' 
members of the Grand Chamber. The Court proposes to delete this and have the Grand 
Chamber be composed out of 15 Judges1.

Observations

The Court points out that at present, the President of the Court and the Presidents of the 
Chambers of five Judges have a very heavy workload, whereas the other judges sit in 
relatively few cases assigned to the Grand Chamber.

Your draftsman is in favour of this reform.

C. Cater for the possibility of attaching temporary Judges to the Civil Service Tribunal 
(Article 1 8. and 2 of the Court's proposal to amend the Statute and Amendments 2 and 4)

Purpose of the reform

Replace a Judge of the Tribunal where he is prevented, on medical grounds, for probably 
more than three months from participating in judicial business.

Observations

Temporary Judges will be chosen from a list of three former Members of the Court of Justice 
drawn up by the Council on a proposal from the President of the Court of Justice. The 
temporary Judge shall serve only as long as the Judge he is replacing, is hindered to be 
in office. The Court argues that this arrangement is flexible and guarantees that the Judges 
concerned are operational as soon as they are designated. It would also apply to other 
Specialised Courts established pursuant to Article 257 TFEU (up to now there is only the 
European Union Civil Service Tribunal).

Your draftsman has doubts whether this is the right solution to the problem (see Amendment 
4 to the Statute and its justification).

                                               
1 Article 16(2) Statute, Article 11b(1) and (2) Rules of Procedure (RoP)
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D. Increase the number of Judges at the General Court from 27 to 39 (Article 1 7. of the 
Court's proposal)

Purpose of the reform

Put the General Court in a position to cope with the backlog caused by the ever rising number 
of pending cases and respect the 'principle of reasonable time' for proceedings, enshrined in 
the Charter of Fundamental Rights and the European Convention for the Protection of Human 
Rights and Fundamental Freedoms.

Observations

"The General Court shall include at least one judge per Member State"1. "...the Judges of the 
General Court shall be ...appointed by common accord of the governments of the Member 
States for six years..."2. Their number is at present fixed in the Statute at 273.

The General Court has jurisdiction namely to hear and determine at first instance actions or 
proceedings concerning the legality of legislative acts or acts of the Institutions, bodies, 
offices or agencies of the Union4 with the exception of actions brought in certain cases by the 
Member States against an Institution of the Union or by an Institution against another 
Institution5. Decisions given by the General Court may be subject to a right of appeal to the 
Court of Justice on points of law only6. The General Court is thus confronted with the bulk of 
proceedings including cases of particularly complex nature with a considerable amount of 
factual information to be taken into consideration as competition and State aid cases and the 
actually numerous cases referring to Community trade mark applications. The Court draws 
the attention to the increasing number of pending cases, from 787 in 2000 to 1300 in 2010 
(=65%).

The Court of Justice examines two options to resolve the problem of overload of the General 
Court: The establishment of a specialised court with jurisdiction to hear and determine actions 
in a specific area7 and the increase of the number of Judges8.
The first option was mooted by the General Court itself in respect of the field of intellectual 
property9. 

The Court of Justice comes to the conclusion that an increase in the number of Judges is 
clearly preferable to the establishment of a specialised court in the field of intellectual 
property. It relies mainly on reasons of effectiveness, urgency and flexibility.

                                               
1 Article 19(2) 2nd subparagraph TEU
2 Article 19(2) 3rd subparagraph TEU
3 Article 254(1) TFEU and Article 48 Statute
4 Article 256(1) 1st subparagraph TFEU
5 Article 51 Statute
6 Article 256(1) 2nd subparagraph TFEU
7 pursuant to Article 257TFEU
8 pursuant to Articles 19(2) TEU, 254(1) TFEU and 48 Statute
9 document sent to the President of the Court of Justice on 22 December 2009
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According to this reasoning greater effectiveness sought by specialisation can be achieved in 
the same way by creating chambers within a General Court. An increase of the number of 
Judges and their appointment takes less time than the establishment of a new tribunal. As 
regards flexibility the Court contends that a General Court can easily adapt its human 
resources to the changing caseload in different areas of litigation.

The General Court justifies its proposal of creating a specialised Court as follows: The idea of 
the reform of the judiciary introduced by the Treaty of Nice and confirmed by the Treaty of 
Lisbon was to use specialised courts to hear cases in first instance as far as possible. Actions 
in the field of intellectual property are ideally suited for a transfer of jurisdiction to such a 
specialised court as this materia is specific, homogeneous and clearly defined. This type of 
cases occupies already at present a considerable place in the overall caseload of the General 
Court, counting for about one third. Judges, référendaires and officials, if chosen for their 
specific expertise in a given field, are more productive, in both quality and quantity. The 
example of the EU Staff Tribunal shows that higher productivity goes along with lower 
cost. Successive increases in the number of Judges of the General Court do not appear as a 
viable solution to the problem of overload which will appear again in the future.

The proposal of the Court of Justice does not deal with the question of how the additional 12 
Judges would be appointed. The general rule of '" by common accord of the governments of 
the Member States" already quoted above, would therefore apply, or some kind of a rotation 
system would have to be installed.

A further option to alleviate the workload of the General Court would consist of reserving 
more types of actions to the Court of Justice than is presently the case pursuant to Article 51 
of the Statute as the Court of Justice seems not to have an overload in the same way as the 
General Court.

Your draftsman does not want to take a definite position on the Court's proposal to raise the 
number of Judges on the General Court before the Commission has delivered its opinion.

E. Introduction of a 'dissenting opinion' at the Court of Justice

A dissenting opinion is the possibility for a judge who has a diverging opinion on the decision 
envisaged by the majority of judges or the reasons on which is it based, to announce this 
opinion in the deliberations and have it be published alongside with the judgment. It 
constitutes thus an exception to the principle of the secrecy of the deliberations. The idea 
of having the possibility of such a dissenting opinion in the procedures of the Court of Justice 
is not new. It was however for most of the time handled as a taboo. For your draftsman there 
are  weighty reasons to introduce this institute: First of all, it exists in a considerable number 
of Constitutional Courts of the European Union, more precisely nine of them: Denmark, 
Finland, Germany, Greece, Ireland, Portugal, Spain, Sweden and United Kingdom, without 
being put into question, disturbing the collegiality of the Court or undermining its reputation. 
It exists also in the Court of Human Rights where it is a common practice.

Dissenting opinions enable the majority of the judges to give the reasons for their decision in 
a clearer, more coherent and convincing manner than in a judgment which is the fruit of a 
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cumbersome compromise. They may thus contribute to the quality of the judgment. In cases 
where questions are at stake which divide the population, as cases for example of 
discrimination, dissenting opinions make sure that the public is aware of the fact that there is 
not a sole answer to the question before the Court and legally sound alternatives are 
conceivable. They can this way contribute to tone down major societal conflicts.

On the other hand it would not be wise to admit dissenting opinions for all types of procedure 
before the Court of the European Union. They should be limited to the Court of Justice and 
there to principled disputes where dissenting opinions may influence future judicial practice 
and the general principles of law. It is suggested to leave the determination of the categories 
of cases where dissenting opinions are admissible open to the Rules of Procedure of the 
Court.
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AMENDMENTS

The Committee on Constitutional Affairs calls on the Committee on Legal Affairs, as the 
committee responsible, to incorporate the following amendments in its report:

Amendment 1

Proposal for a regulation
Recital 9 a (new)

Draft by the Court of Justice Amendment

(9a) In cases of major importance before 
the Court of Justice, namely cases 
concerning fundamental questions 
pertaining to the legal order of the 
European Union, there should be the 
possibility for a Judge to announce,
during the Court's deliberations, that he 
intends to deliver a dissenting opinion as 
to the judgment or the reasons on which it 
is based, to be published together with the 
judgment. This possibility, which exists in 
numerous constitutional courts of 
Member States of the European Union
and the European Court of Human 
Rights, ensures that the public is aware of 
the fact that there is not a sole answer to 
the question before the Court and that 
legally sound alternatives are conceivable,
and may thus have an influence on future 
judicial practice. At the same time, it 
enables the majority to give the reasons 
for their decision in a clear and 
straightforward manner. Experience has 
shown that it does not undermine the 
reputation of those courts in which this 
practice is followed.

Or. en
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Amendment 2

Proposal for a regulation
Recital 10

Draft by the Court of Justice Amendment

(10) In order to enable the specialised 
courts to continue to function 
satisfactorily in the absence of a Judge 
who, while not suffering from 
disablement deemed to be total, is 
prevented from participating in judicial 
business for an extended period of time, 
provision should be made for the 
possibility of attaching temporary Judges 
to those courts.

deleted

Or. en

Justification

See justification in the Amendment to Article 1 – point 8.

Amendment 3

Proposal for a regulation
Article 1 – point 4 a (new)

Draft by the Court of Justice Amendment

(4a) The following paragraph shall be 
added to Article 35:
‘Where a Judge has declared, in the 
deliberations of the Court of Justice, his 
disagreement with the judgment to be 
delivered or the reasons on which that 
judgment is based, he shall be entitled to 
deliver a dissenting opinion. That opinion 
shall be published together with the 
judgment. Implementing rules relating to 
the admissibility, and the detailed 
procedure for the delivery, of such 
opinions shall be laid down in the Rules 
of Procedure of the Court of Justice.’.
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Or. en

Justification

See amendment Recital 9 a (new).

Amendment 4

Proposal for a regulation
Article 1 – point 8

Draft by the Court of Justice Amendment

8. The following paragraph shall be added 
to Article 62c:

deleted

‘The Parliament and the Council, acting 
in accordance with Article 257 TFEU, 
may attach temporary Judges to the 
specialised courts in order to cover the 
absence of Judges who, while not 
suffering from disablement deemed to be 
total, are prevented from participating in 
judicial business for an extended period 
of time. In that event, the Parliament and 
the Council shall lay down the conditions 
under which the temporary Judges shall 
be appointed, their rights and duties, the 
detailed rules governing the performance 
of their duties and the circumstances in 
which they shall cease to perform those 
duties.’.

Or. en

Justification
As Article 3 of the Draft Regulation relating to temporary Judges (Regulation (CJCE) 
01923/2011) points out, the temporary Judges would exercise the prerogatives of a Judge 
solely in the context of dealing with cases to which they are assigned. This means that they 
would be able to perform only strictly judicial duties and would not be entitled to participate 
in the administration of the Civil Service Tribunal or in the election of the President of the 
Tribunal or Presidents of Chambers. It also means that they would not be entitled to appoint 
their own staff (Explanatory note, page 2 of the same document). These differences in 
treatment carry the danger of creating two classes of judges which could be detrimental to the 
functioning of the Tribunal.


