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SHORT JUSTIFICATION

On 12 September 2012, the Commission adopted a package of proposals to set up a single 
supervisory mechanism (SSM) that contains:

 A proposal for a Council Regulation conferring specific tasks on the European Central 
Bank concerning policies relating to the prudential supervision tasks of credit 
institutions (SSM proposal); and

 A proposal for a regulation of the European Parliament and of the Council amending 
Regulation (EU) n.º 1093/2010 establishing a European Supervisory Authority 
(European Banking Authority) as regards its interaction with Council Regulation (EU) 
n.º …/… conferring specific tasks on the European Central Bank concerning policies 
relating to the prudential supervision tasks of credit institutions (EBA proposal). 

The EBA proposal, designed to align the existing Regulation 1093/2010 on the establishment 
of the European Banking Authority (EBA) to the modified framework for banking 
supervision, is the subject of this opinion.

However, the number and extent of amendments to be introduced to Regulation 1093/2010 
depends on the concrete design of the single supervisory mechanism and on the role that EBA 
should play within it. 

 Therefore, the two proposals should be considered in parallel and it is important to give an 
overall perspective on this legislative package for banking supervision. 

The Single Supervisory Mechanism and the Role of the EBA

The current financial and economic crisis has stressed the need for the European Union to 
evolve and move towards deeper economic and political integration. 

In this process towards a genuine economic and monetary union, it is considered essential to 
establish an integrated financial framework – the so-called European banking union - in order 
to ensure the stability of the financial system, to restore the credibility of the sector and to 
promote the soundness of credit institutions.

One of the key elements of the banking union is the set-up of a single supervisory mechanism 
(SSM) hosted by the European Central Bank, covering the euro area and open to all non-
eurozone Member States. The conferral of supervisory tasks to the ECB will be based on 
Article 127(6) of the Treaty on the Functioning of the European Union, which allows the 
Council, unanimously on a proposal of the Commission, and after consulting the European 
Parliament and the European Central Bank, to “confer specific tasks upon the European 
Central Bank concerning policies relating to the prudential supervision of credit institutions 
and other financial institutions with the exception of insurance undertakings”.
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There are several reasons for considering that the ECB should be the institution in charge of 
banking supervision. Indeed, besides the fact that the TFEU, article 127(6), stipulates that 
supervisory tasks can be conferred on the ECB, we believe that ECB’s involvement, taking 
into account its strong expertise on financial stability, will contribute to improve the 
credibility and the effectiveness of the integrated supervisory mechanism. On the other hand, 
in the majority of Member States, central banks are responsible for banking supervision, and 
so, as part of a long-term vision for a stronger economic and monetary union, it is also 
important to take this opportunity to reinforce the ECB’s role as a genuine central bank. 
Furthermore, by comparison with the proposals for the future creation of a new european 
authority responsible for banking supervision, this solution has the advantage of not 
increasing the complexity of the EU institutional architecture.

Nevertheless, the establishment of a single supervisory mechanism under the auspices of the 
European Central Bank poses some constitutional questions, particularly in what concerns the 
situation of Member States that have not adopted the euro but wish to participate in the 
banking union. 

Firstly, because, as the article 139 TFEU excludes Member States with a derogation from the 
application of article 132 TFEU, it would thus appear that any act adopted by the ECB, 
including recommendations and opinions, can only apply to euro area Member States, being 
therefore questionable whether the participation of non eurozone Member States is entirely 
compatible with the Treaty. In this regard, article 6 of the SSM proposal stipulates that non-
euro area Member States will be able to enter into a close supervisory cooperation with the 
ECB subject to meeting specific conditions. These include that those Member States 
undertake to ensure that their national competent authorities will abide by and adopt any 
measure in relation to credit institutions requested by the ECB and the obligation to adopt 
national legal acts to ensure that their national competent authorities will be obliged to adopt 
any measure in relation to credit institutions requested by the ECB. The submission to the acts 
adopted by the ECB is therefore established on a voluntary basis and that is fully consistent 
with the Treaty provisions.

The second problem is related the involvement of the non eurozone Member States that opt in 
into the decision-making process. 

In this respect, it should be noted that the SSM proposal foresees the participation of 
representatives of these Member States in the activities of the Supervisory Board set up by the 
Regulation for carrying out the planning and execution of the ECB’s tasks in the area of 
prudential supervision of credit institutions. The conditions under which they take part to the 
activities of the Supervisory Board are set out in the decision establishing the close 
cooperation and should “allow the greatest possible involvement of those representatives 
taking into account the limits following from the Statute of ESCB and of the ECB, in 
particular as regards the integrity of its decision making process” (recital 29).  
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Nevertheless, under the current Treaties, the Supervisory Board can only be designed as a 
body with the task of preparing but not finally deciding on banking supervision. The ECB’s 
Governing Council should remain the ultimate responsible for its decisions and its 
composition cannot be changed by means of secondary legislation, in order to include the 
governors of the central banks of non-euro area Member States. 

To overcome these limitations, a Treaty change will be required in the medium term. Such an 
amendment to the Treaty could consist of:

 a new provision to be inserted in the Statute of the ESCB and of the ECB establishing 
the Supervisory Board as the decision-making body for banking supervision; or

 a modification of Article 283 TFEU and Article 10.1 of the Statute, foreseeing a 
special composition of the Governing Council, on which non-euro area Member States 
were represented, applicable in the exercise of powers conferred under Article 127(6) 
TFEU, in line with what happens in the functioning of ECOFIN and the Eurogroup.

Meanwhile and as a temporary solution, non-euro area Member States shall be given full and 
equal participation in the Supervisory Board, including in what regards the voting rights. 
From this point of view, it is also important to enhance, to the maximum extent possible, the 
Supervisory Board’s role, foreseeing, for instance, an obligation for the Governing Council to 
justify deviations from the proposals and draft decisions prepared by the Supervisory Board. 

Furthermore and again in order to preserve the integrity of the single financial market, the 
EBA shall maintain its role and retain all its existing powers and tasks: it will continue 
developing and ensuring the implementation of the single rulebook applicable to all Member 
States and enhance convergence of supervisory practices across the whole Union. In addition, 
EBA should now be tasked with the preparation of a single supervisory handbook to 
complement the EU's single rulebook and ensure consistency in bank supervision. To this 
end, it is essential to guarantee that EBA decision-making process remains balanced and to 
make ECB a competent authority in line with the competent authorities of non-eurozone 
Member States. In fact, considering the impossibility of giving non-euro area Member States 
that wish to join the Single Supervisory Mechanism an equal say in ECB supervisory 
decisions, the removal of the “comply or explain” provision could be considered as a 
medium-term solution until a Treaty change remedies this problem, so that to ensure a more 
balanced position for these countries. 

From a constitutional perspective, the problems of the clear separation between ECB 
monetary policy and its supervisory functions and of the democratic accountability of the new 
single supervisor should also be addressed properly.
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AMENDMENTS

The Committee on Constitutional Affairs calls on the Committee on Economic and Monetary 
Affairs, as the committee responsible, to incorporate the following amendments in its report:

Amendment 1
Proposal for a regulation
Recital 4

Text proposed by the Commission Amendment

(4) The conferral of supervisory tasks to 
the ECB in the banking sector for part of 
the Member States of the Union should not 
in any way hamper the functioning of the 
internal market in the field of financial 
services. It is therefore necessary to 
ensure the proper functioning of the EBA 
following that conferral.

(4) The conferral of supervisory tasks to 
the ECB in the banking sector for part of 
the Member States of the Union should not 
in any way hamper the functioning of the 
internal market in the field of financial 
services. EBA should therefore maintain 
its role and retain all its existing powers 
and tasks: it should continue developing 
and ensuring the implementation of the 
single rulebook applicable to all Member 
States and enhance convergence of 
supervisory practices across the whole 
Union.

Or. en

Amendment 2
Proposal for a regulation
Recital 4 a (new)

Text proposed by the Commission Amendment

(4a) In order to ensure that supervisory 
practices are consistent across the whole 
Union, EBA should also develop a single 
supervisory handbook to complement the 
EU's single rulebook.

Or. en
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Amendment 3
Proposal for a regulation
Recital 5

Text proposed by the Commission Amendment

(5) In view of the supervisory tasks 
conferred on the ECB by Council 
Regulation (EU) No …/… [127(6) 
Regulation], EBA should be able to carry 
out its tasks also in relation to the ECB. In 
order to ensure that existing mechanisms 
for settlement of disagreements and 
actions in emergency situations remain 
effective, a specific procedure should be 
provided for. In particular, if the ECB 
does not comply with an action by EBA to 
settle a disagreement or to address an 
emergency situation, it should be required 
to explain its reasons. In that case, 
whenever based on requirements set out 
in directly applicable Union law EBA can 
adopt an individual decision addressed to 
the financial institution concerned, it 
should do so.

(5) In view of the supervisory tasks 
conferred on the ECB by Council 
Regulation (EU) No …/… [127(6) 
Regulation], EBA should be able to carry 
out its tasks also in relation to the ECB in 
the same manner as in relation to the 
other competent authorities.

Or. en

Amendment 4
Proposal for a regulation
Recital 6

Text proposed by the Commission Amendment

(6) In order to ensure that interests of all 
Member States are adequately taken into 
account and to allow for the proper 
functioning of the EBA with a view to 
maintain and deepen the internal market in 
the field of financial services, the voting 
modalities within the Board of Supervisors 
should be adapted, in particular with regard 
to decisions taken by the EBA at simple 
majority.

(6) In order to ensure that interests of all 
Member States are adequately taken into 
account and to allow for the proper 
functioning of the EBA with a view to 
maintain and deepen the internal market in 
the field of financial services, it is essential 
to ensure fair representation of all 
Member States in the EBA decision-
making process. Voting modalities within 
the Board of Supervisors should be 
adapted, in particular with regard to 
decisions taken by the EBA at simple 
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majority.

Or. en

Amendment 5
Proposal for a regulation
Article 1 – paragraph 1 – point 1 a (new)
Regulation (EU) No 1093/2010
Article 8 – paragraph 2 – point k (new)

Text proposed by the Commission Amendment

1a. The following point is added  to 
Article 8(2):
"(k) develop a single supervisory 
handbook."

Or. en

Amendment 6
Proposal for a regulation
Article 1 – paragraph 1 – point 2 – point a a (new)
Regulation (EU) No 1093/2010
Article 18 – paragraph 3

Text proposed by the Commission Amendment

(aa) paragraph 3 is replaced by the 
following:
"3. Where the Council has adopted a 
decision pursuant to paragraph 2, and in 
exceptional circumstances where 
coordinated action by competent 
authorities is necessary to respond to 
adverse developments which may 
seriously jeopardise the orderly 
functioning and integrity of financial 
markets or the stability of the whole or 
part of the financial system in the Union, 
the Authority may adopt individual 
decisions requiring competent 
authorities to take the necessary action 
in accordance with the legislation 
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referred to in Article 1(2) to address any 
such developments by ensuring that 
financial institutions and competent 
authorities satisfy the requirements laid 
down in that legislation."

Or. en

Amendment 7
Proposal for a regulation
Article 1 – paragraph 1 – point 2 – point b
Regulation (EU) No 1093/2010
Article 18 – paragraph 3a

Text proposed by the Commission Amendment

(b) the following paragraph is inserted 
after paragraph 3:

deleted

"3a. Where the Authority requests the 
ECB as competent authority to take the 
necessary action in accordance with 
paragraph 3, the ECB shall comply with it 
or shall provide within 48 hours at the 
latest adequate justification to the 
Authority for its non-compliance."

Or. en

Amendment 8
Proposal for a regulation
Article 1 – paragraph 1 – point 2 a (new)
Regulation (EU) No 1093/2010
Article 19 – paragraph 1

Text proposed by the Commission Amendment

(2a) In Article 19, paragraph 1 is replaced 
by the following:
"1. Without prejudice to the powers laid 
down in Article 17, where a competent 
authority disagrees about the procedure 
or content of an action or inaction of
another competent authority [...] in cases 
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specified in the acts referred to in Article 
1(2), the Authority, at the request of one 
or more of the competent authorities 
concerned, may assist the authorities in 
reaching an agreement in accordance 
with the procedure set out in paragraphs 
2 to 4 of this Article.
In cases specified in the legislation 
referred to in Article 1(2), and where on 
the basis of objective criteria, 
disagreement between different 
competent authorities [...] can be 
determined, the Authority may, on its 
own initiative, assist the authorities in 
reaching an agreement in accordance 
with the procedure set out in paragraphs 
2 to 4."

Or. en

Amendment 9
Proposal for a regulation
Article 1 – paragraph 1 – point 3
Regulation (EU) No 1093/2010
Article 19 – paragraph 3a

Text proposed by the Commission Amendment

3. In Article 19 the following paragraph is 
inserted after paragraph 3:

deleted

"3a. Where the Authority requests the 
ECB as competent authority to take 
specific action or to refrain from action in 
accordance with paragraph 3,, the ECB 
shall comply with it or shall within ten 
working days of the receipt of the request 
provide adequate justification to the 
Authority for its non-compliance."

Or. en


