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Introduction

The European Parliament has time and again emphasised that in countering the current 
economic crisis in Europe, the internal market is of vital importance. Although there are still 
many obstacles to overcome, before the internal market will function in a manner that 
guarantees social rights and respects governments to be able to organise public services as 
they see fit, there are also many challenges in regard of the implementation of the existing 
rules. The need for full implementation of these rules and regulations is widely recognised. 
Much less attention is paid to the potential distorting effects of corruptive practices. This 
holds for private-to-private corruption, which has been dealt with in Council Framework 
Decision 2003/568/JHA of 22 July 2003. However, it holds in particular in the case of bribery 
of public officials.

Public procurement plays an important role in the context of the internal market. According to 
Eurostat, in 2010 the value of public procurement contracts amounted to about 4% of the 
EU’s GDP. If bribery plays a role in tender procedures, this will normally not only affect the 
price and quality of the goods and services rendered under the contract, but it will also destroy 
the level playing field for the bidders. For these reasons alone, it is justified to single out this 
particular offence in the framework of the activities of the Special Committee on Organised 
Crime, Corruption and Money Laundering.

Legislative framework

In 2003, the Justice and Home Affairs Council adopted the Convention on the fight against 
corruption involving officials of the European Communities or officials of Member States of 
the European Union. According to this Convention active corruption, i.e. bribery of public 
officials, is a criminal offence in all States Parties and that under certain conditions private 
persons can be held criminally liable, if the company for which they are responsible, is 
engaged in corruptive practices.

Many, but not all Member States have also ratified the three important international 
Conventions in this area, i.e. the OECD Convention on Combating Bribery of Foreign Public 
Officials in International Business Transactions (1997), the Council of Europe Criminal Law 
Convention on Corruption (1999), and the United Nations Convention against Corruption 
(2003). Although these instruments contain many provisions similar to the EU Convention, 
the OECD Convention explicitly mentions the need to establish the liability of legal persons. 
Moreover, Article 5 of the OECD Convention states that ‘investigation and prosecution of the 
bribery of a foreign public official shall shall not be influenced by considerations of national 
economic interest, the potential effect upon relations with another State or the identity of the 
natural or legal persons involved’. In a way, the OECD thus establishes not only a level 
playing field in regard of the criminalisation of bribery of foreign public officials, but also in 
regards of its enforcement. The UN Convention (UNCAC) contains similar provisions.

The legislative framework is therefore largely in place, although neither the EU Convention, 
nor any of the international Conventions prescribe criminal liability for legal persons. 
UNCAC, in particular, spells out (in Article 26) that liability of legal persons can be criminal, 
civil, or administrative.
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None of the EU or international instruments deals with the responsibility of holdings or parent 
companies for the activities of their subsidiaries. Thus, it is left to the discretion of Member 
States to apply their national law in this regard.

Enforcement problems

This year, Transparency International (TI) published its 8th annual progress report on the 
enforcement of the OECD Convention. In its report, TI concluded that of the EU countries 
who ratified the OECD Convention, only four Member States enforced it actively (Germany, 
United Kingdom, Italy and Denmark), seven Member States did so moderately (France, the 
Netherlands, Spain, Belgium, Sweden, Austria and Finland), six engaged in little enforcement 
(Hungary, Luxembourg, Portugal, Slovak Republic, Slovenia and Bulgaria) and five did not 
enforce the Convention at all (Ireland, Poland, Czech Republic, Greece and Estonia). This 
means that 11 Member States had no or only minor cases or investigations, 7 had at least one 
major case, and 4 had more than three major cases.

Theoretically, this could mean that bribery of foreign public officials is just not a problem in 
most Member States, but it is more likely that apart from a bias in the number of companies 
established in a Member State and engaged in cross-border activities, these differences mainly 
represent the level of priority and resources given to active enforcement of this type of crime.

Recommendations

a) Member States should ratify all international instruments on corruption: the OECD, 
Council of Europe and UN Conventions;

b) The Commission should include in its report on corruption, which is due for 2013, a 
special chapter on (1) data relating to the bribery of (foreign) public officials, (2) the 
national legislative framework for dealing with this type of crime, and (3) differences 
in enforcement;

c) The Commission should be invited to come forward with a legislative proposal setting 
out the legal liability of legal persons in cases of financial crime, and in particular the 
liability of holdings and parent companies for their subsidiaries. Similarly, the 
proposal should clarify the liability of natural persons for crimes committed by the 
company, or its subsidiaries, for which they can be held partially or entirely 
responsible;

d) Member States should develop guidelines on enforcement. These guidelines could 
consist of best practices (e.g., the need for specialised personnel, co-operation between 
investigative authorities and the judiciary, methods to overcome the often difficult 
gathering of evidence), of an indication of a critical level of human and other 
resources needed for effective prosecution, and of measures facilitating international 
co-operation;

e) The European Commission should give priority to reporting on the implementation of 
anti-corruption policies by the EU and its Member States to the Conference of the 
States Parties of UNCAC. It should submit this material, in addition to its report on 
corruption;

f) The European Parliament should systematically collect information stemming from 
the OECD peer review mechanism. The country specific recommendations by the 
OECD should be discussed in the EP and on this basis the EP should formulate 
additional recommendations for the EU as a whole. The same holds for the 
information from the Council of Europe peer review mechanism GRECO;
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g) The existing network of national anti-corruption contact points should be strengthened 
and assisted by EUROPOL, EUROJUST and CEPOL. It should serve not only as a 
place for exchange of information, but the contact points should also be used for 
improving bilateral co-operation in concrete cases of bribery of foreign public 
officials. The contact points should address differences in priority setting, resources 
and expertise, and should signal any problems stemming from these differences. The 
network should encourage co-ordinated actions if the actual bribery has been done in 
one Member State at the level of a subsidiary of a parent company or holding 
company established in another Member State;

h) Bribery should not be concealed by the abuse of the term ‘facilitation payments’, 
which the OECD Convention considers acceptable under certain, specific 
circumstances (small payments, e.g. to get permission to unload goods in a port).
Member States should agree to reject this notion, or to use it only in extreme 
situations. Guidelines should be drawn up interpreting the notion in a uniform manner 
throughout the EU. Neither bribes, nor facilitation payments can be tax-deductable.

i) In close co-operation with the social partners, reporting obligations should be 
introduced for companies on their preventive anti-bribery policies, as well as on the 
number of cases of bribery of foreign public officials and the action taken in each 
individual case. Self-reporting should never be seen as a reason for refraining from 
prosecution of the company and/or natural persons concerned;

j) The Commission should be invited to submit a proposal for the protection of whistle-
blowers reporting on corruptive practices in general, and on bribery of public officials 
in particular;

k) The names of companies engaged in bribery of public officials should be published 
and the Commission should be invited to draw up a blacklist of companies which will 
be (temporarily) barred from European public procurement procedures as a 
consequence of their engagement in corruptive practices.


