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Information note from the Commission services
EU-Chile relations with regard to swordfish

Summary

The European Commission on behalf of the EU has negotiated with Chile the new 
'Understanding on the conservation and management of swordfish stocks in the South Eastern 
Pacific Ocean', currently under consideration by the EP's PECH Committee. This 
Understanding represents a substantial step forward for EU-Chile relations on swordfish, and 
on fisheries in general, because it paves the way for access to designated Chilean ports by the 
entire EU fleet fishing for swordfish on the high seas in the South Eastern Pacific, without 
limit on the quantities of catches to be unloaded and without a requirement with regard to the 
size of the species caught. It prescribes measures for the conservation of the swordfish stocks
in the region (freezing of fishing effort of both EU and Chilean fleets targeting swordfish) and 
provides for multilateral coopeartion on the issue. The Understanding constituted the basis for 
the joint dismissal of the cases the EU and Chile had launched against each other in the WTO 
and the ITLOS, while preserving the right of the EU to pursue new WTO action in the future. 
It is a substantial improvement on an earlier arrangement between the two Parties and is in 
keeping with modern international best practice and EU legislation.

Background

One of the objectives of the Understanding now under consideration by the EP was to resolve 
the long standing disagreement regarding the Chilean prohibition barring EU vessels fishing 
for swordfish from unloading their catches in Chilean ports. Chile based this prohibition, on 
the alleged failure by EU vessels fishing on the high seas to comply with Chilean national
management and conservation measures, including in particular Chilean provisions on the
required minimum size of species caught.

In 1998, ANAPA (Spanish Association of Owners of Deep-Sea Long Liners) lodged a 
complaint about the Chilean prohibition to the European Commission under the Trade 
Barriers Regulation (TBR). At the time of the investigation, Chile had not engaged in any 
type of scientific dialogue or cooperation with the EU regarding conservation of the swordfish 
stocks before the adoption of the prohibition of unloading of catches. The Commission's
examination procedure led to the conclusion, in March 19991 that the Chilean prohibition was 
inconsistent with the principle of freedom of transit under Article V of the GATT and that 
such inconsistency was not covered by the general exceptions under Article XX of the GATT. 
The TBR report identified as an appropriate solution “cooperation which would link the 
issuing of Community fishing licenses to requirements of an agreed cooperation policy, 
together with the devolution of some power of inspection to the Chilean fisheries authorities 
on Community vessels that would like to land their catches in Chilean ports (…).”2

In light of the lack of cooperation by Chile at the time, the Commission decided to launch a 
WTO case3. As a reaction to the launch of these WTO proceedings, Chile initiated a case 

                                               
1 Report of the Trade Barriers Regulation Committee, March 1999, 
http://trade.ec.europa.eu/doclib/docs/2004/october/tradoc_112193.pdf
2 Report of the Trade Barriers Regulation Committee, March 1999, pages 63-64.
3 Commission Decision of 5 April 2000, 2000/296/EC, L96/67 of 18.04.2000
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before the ITLOS (International Tribunal for the Law of the Sea) and in December 2000, a 
Special Chamber of the ITLOS was designated to examine the dispute.4

The Provisional Arrangement (2001)

In the event, neither case was heard at that time because it proved possible to negotiate a
Provisional Arrangement in 2001, under which the EU and Chile agreed to suspend the 
WTO and ITLOS proceedings. The Provisional Arrangement allowed only four EU vessels to 
unload swordfish catches in designated Chilean ports under the following conditions:
(a) participation in a joint research programme; 
(b) carrying a Chilean observer on board; 
(c) catches that could be unloaded in three Chilean ports would be limited in quantity per 
vessels and per year.

The Provisional Arrangement was positive insofar as its bilateral and multilateral cooperation 
parts were concerned, allowing for exchange of data and increased common knowledge of 
fishing activities and stock status. In addition to the annual bilateral EU-Chile meetings, five
multilateral meetings took place between 2001 and 2007 with other parties concerned by the 
swordfish fishery, notably Asian states. However, in practice no EU vessels ever entered 
Chilean ports under the 2001 Arrangement due to problems with the participation of 
observers. The EU fleet continued to operate through Peruvian ports. 

In spite of this, however, the EU continued its dialogue with Chile during this period. This 
was possible because of the continued suspension of litigation by both sides, which allowed 
for a gradual build-up of trust and the emergence of a partnership relationship between the EU 
and Chile. By 2008 this had created the conditions for the negotiation of a new and improved 
agreement on the matter.

The New Understanding 

In April 2008 the EU member states adopted a decision5 authorising the Commission to 
negotiate an agreement with Chile on a permanent cooperation framework on swordfish and 
other species of common interest in the South Eastern Pacific. The outcome was the 
“Understanding Concerning the Conservation and Management of the Swordfish Stocks in the 
South-Eastern Pacific Ocean,” which is currently under consideration in the EP's PECH 
Committee. 

This Understanding represents a substantial step forward for EU-Chile relations on 
swordfish, and on fisheries in general, for five main reasons:

First, it is a considerable improvement on the 2001 Provisional Arrangement because it 
allows the entire EU swordfish fleet (not just four vessels) to access the three designated 
Chilean ports, without any requirement for the vessels to carry a scientific observer and 
without limitation on the quantities to be landed or transhipped. 

                                               
4 ITLOS Case Nr. 7
5 Council Decision authorising the Commission to open negotiations in the name of the Community for a 
fisheries cooperation framework on swordfish and other species of common interest in the South Pacific Ocean 
adopted at the 2861st meeting of the Council of the European Union in April 2008
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Second, the conditions under which EU vessels will obtain access to Chilean ports are 
entirely in keeping with the best modern international practice, as recognised by the FAO Port 
State Agreement, and fully correspond to the EU's as well as more modern RFMOs'
provisions for IUU and Vessel Monitoring System (VMS) operation.

Third, the Understanding marks an important achievement insofar as it includes an explicit 
commitment by Chile not to apply its national legislation on minimum size of swordfish 
species to EU catches taken on the high seas. This had been a major bone of contention and 
one of the main reasons for the EU's WTO case. It should be also noted that EU fleet applies 
minimum size rules to its swordfish catches agreed at multilateral level (ICCAT) whilst the 
Chilean minimum size were based on unilateral Chilean findings.

Fourth, for the first time conservation measures are also foreseen for the swordfish stocks in 
the South Eastern Pacific. In the Understanding, the EU and Chile agree to freeze the number 
of their vessels fishing for swordfish to the highest number of vessels ever fishing up to 2008. 
No other bilateral or multilateral measures on conservation of swordfish have been agreed for 
the South Eastern Pacific Ocean. If this Understanding is not concluded, no conservation 
measures will be implemented

Fifth, in the Understanding Chile agrees to participate in multilateral consultations on 
swordfish stocks. This is an important commitment, considering that for the time being, Chile 
is not a member of the regional fisheries management organisation responsible for
international cooperation in the management of swordfish, i.e. the Inter-American Tropical 
Tunas Commission (IATTC). Therefore, the Chilean commitment to multilateral cooperation 
provides a vital opportunity to engage Chile fully in international cooperation on fisheries. 
Moreover, the Understanding foresees participation of an IATTC representative, as an 
observer, to the multilateral consultation, thus closely involving this RFMO in the process.

The dismissal of the ITLOS and WTO cases

In the Understanding initialled by the negotiators, the Parties also agree to proceed to the joint 
withdrawal of the ITLOS and WTO cases (Art. 17 and 18). In a sign of Chile´s goodwill and 
commitment in this matter, Chile agreed to implement this provision regarding ITLOS (the 
case which it had brought against the EU) already before the entry into force of the new 
Understanding. As a result, in December 2009 ITLOS issued an order of discontinuance of 
the EU-Chile case.

Based on the Understanding, Chile asked the EU to do the same with regard to the WTO case. 
On 13 April 2010, the Commission sent a note to the Trade Policy Committee of the Council 
and the Committee on International Trade (INTA) of the European Parliament, informing the 
committees of the decision to withdraw the WTO case. In the absence of any objections to 
this decision, on 28 May 2010 Chile and the EU sent a joint notification to the WTO 
withdrawing the case, while preserving the EU's right to pursue new WTO action in the 
future.

What if Chile fails to ratify and/or implement the Understanding? 

There is every sign that Chile intends, in good faith, to ratify the Understanding and to 
implement it fully. It should be noted, in any case, that the internal case under the EU's TBR 
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initiated in 1998 remains open until such time as the Commission has had the opportunity to 
verify the implementation by Chile of the Understanding.

If Chile were to ratify the Understanding but fail to implement it properly, the Understanding 
itself provides for the right of the EU to have recourse to the binding bilateral dispute 
settlement system established under the EU-Chile Association Agreement.

If Chile failed to ratify the Understanding, the WTO Dispute Settlement system would remain 
available. The Commission would have to review the available evidence and possible claims 
in WTO terms. Should the Commission decide to launch a new WTO case, panel proceedings 
could reach the stage of the old WTO proceedings in a matter of months.


