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The Info Bill: a curse  
on both your houses

TRUTHS, HALF-TRUTHS AND plain falsehoods have drowned out any real dialogue in the public debate on the pro-
posed Protection of Information Act. The two main protagonists, media and government, have in different ways dis-
torted matters. 

Key issues have been conflated and, in the process, legitimate objections to aspects of the Bill and legitimate defences of 
aspects of the Bill have been wrongly bludgeoned by the respective interlocutors. 

It is worth unpacking the distortions. Although the Bill was passed in Parliament on Tuesday, it still has to go through 
other legislative processes before it becomes an Act of Parliament. Public engagement will therefore remain relevant for 
some time. 

The purpose behind the Bill
Few opponents of the Bill have explicitly argued that the Bill, on the whole, has no place in a democracy. But that idea 

has been the subtext of some of the objections. Criticism often slides between focusing on the constitutional implications 
of particular clauses, and arguments about the legal and political evil of the Bill in totality. It is therefore necessary to state 
what should have been trite: there is a rational purpose behind the Bill that will no doubt be recognised by the Constitu-
tional Court in the event that the Bill, if it becomes law, should be legally challenged. 

The rational purpose is to ensure that the state meets its first and primary duty towards citizens – keeping us safe. In or-
der to achieve this aim, it is important to allow state agencies that deal with national security to have the legal authority to 
keep secrets insofar as that is necessary to achieve the legitimate and rational legal purpose of keeping us safe. 

The political and legal foundation of the Bill is therefore solid. It is pernicious to engage the Bill as if the very idea of this 
kind of legislation inherently undermines liberal democratic values and principles. That is not so. 

The real question is whether the details in the Bill achieve a balance between, on the one hand, capacitating the state to 
keep us safe from foreign and other national security threats and, on the other, not overstepping the bounds of reasonable 
infringement on our fundamental rights such as press freedom, access to information, and so on. It is here that critics of the 
Bill are on stronger ground. 

Changes to the Bill
It is important to recognise that more than 120 amendments have already been made to the Bill. This is, for the most part, 

a reflection on the extent to which the initial version was poorly crafted.  But critics fail to acknowledge that this is, in ad-
dition, evidence of democratic processes succeeding. The ruling African National Congress was persuaded, for example, to 
change the yardstick for legitimate classification of state secrets from “national interest” to “national security”. 

This will severely curtail the categories of data that could now be classified. In addition, only those state agencies whose 
work pertains to national security will now have that classificatory power. Ideally, these outcomes ought not to be victories, 
but shared starting points. Still, the country ought to take some pride in the fact that the lifespan of this Bill is itself proof 
that the deliberative and participatory models of democracy adopted by South Africa are not dead and buried. They are, at 
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worst, being tested and holding up thus far. 

Whither media freedom?
It is wrong to claim that this Bill spells the end of media freedom. Some in the media dubbed the day on which the Bill 

was passed “Black Tuesday” to evoke in South Africans painful memories of apartheid days when newspapers were cen-
sored, journalists thrown in jail and media outlets shut down. This comparison is both exaggerated and counterproductive. 

First, media freedom is constitutionally enshrined in South Africa. Constitutional supremacy means that the Constitu-
tional Court, and not Parliament, has the final say on whether a new piece of legislation is consistent with the constitution. 
Unlike during apartheid, Parliament is not sovereign. It is therefore unconvincing to equate the passing of this Bill with 
apartheid-era legislation and governance. We have a deeper set of constitutional safeguards in place that will ensure that 
any constitutionally offensive parts of the new law are excised. News of the death of the South African media is therefore 
grossly exaggerated. 

Second, the comparison with apartheid is counterproductive. It robs civil society movements, like the Right2Know cam-
paign, of having their voices fully and accurately heard. This campaign – another example of South Africa’s vibrant civil so-
ciety - has consistently sought to point out that the real losers, sadly, should this Bill be passed, will be voters, especially the 
poor black majority. Simply put, if citizens do not know what is going on in the state, holding government fully accountable 
is impossible. Corruption, for example, will be difficult to expose and this, in turn, will make meaningful participation in the 
political process difficult also. The excessive focus on the Bill’s impact on the media is distorting a real, and wider, discussion 
that should have taken place more often, more thoroughly. 

That does not mean, as some analysts have implied, that all media will be safe from the Bill’s reach. The Bill seeks to 
criminalise the possession and distribution of classified information. This means that investigative journalists might now 
think twice before publishing stories about wrongdoing. This “chilling effect” is bad for media freedom, and ultimately bad 
for participatory democracy since the media provides information to ordinary citizens. 

The key point, however, is that the public debate ought to have focused on more than media freedom. At times, some 
journalists and some media houses did so – but for the most part it was a self-reflexive exercise rather than a discussion 
about what is at stake for our democracy overall. Much of Tuesday’s news coverage, for example, across media outlets, 
framed the Bill’s passage in terms of the consequences for newsrooms. The poor remained invisible.  

The way forward
Given the ANC majority in Parliament, the Bill will no doubt become law soon.  It has a number of weaknesses still but 

chief among these is the lack of a public-interest defence clause. Critics imply that such a clause is constitutionally com-
pulsory. It is not. But such a clause would certainly help ensure that when, say, whistleblowers put classified information 
in the public space, they do not go to jail if they can demonstrate they did so in the public interest. The same should apply 
to journalists. The government’s refusal is irrational: it is irrelevant to claim that no major democratic country has such a 
clause (although it is also untrue): we need not take our cue from elsewhere. Comparative law is useful but following it is 
not compulsory. Government simply failed to make a case for why classified information that is objectively in the public in-
terest ought to be sealed. Surely our courts should have the discretion to decide whether a whistleblower or a journalist is 
justified in publishing information about which there is a legitimate public interest? 

Perhaps the answer lies in the government’s growing annoyance with the principle of constitutional supremacy. That re-
quires reflection in itself. It would be useful in future if parties to crucial public debates would hit the pause button, disen-
tangle the issues, and not respond to each other with distracting and unhelpful haste. 
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