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EXPLANATORY MEMORANDUM 

1. CONTEXT OF THE PROPOSAL 

The UN Convention on the Law of the Sea1 as well as the UN Fish Stocks Agreement2 require 
coastal States and States whose fleets fish for such stocks on  adjacent high seas to cooperate 
in managing responsibly straddling and highly migr atory fish stocks and stocks occurring in 
adjacent economic exclusive zones in order to ensu re their long-term sustainability, either by 
direct consultation amongst each other or via the appropriate Regional Fisheries Management 
Organizations (RFMOs). 

Agreement on the m anagement of st raddling and highly migratory stocks is often difficult to 
reach and requires a genuine willingness of all States concerned to cooperate. The adoption of 
unilateral measures by certain States lacking good will to work towards agreed measures may 
lead to cons iderable d epletion of th e fish sto ck in ques tion even if  ot her States engage in 
moderating their fishing effort.  

The EU being a lucrative m arket of destinati on for fisheries products, it has a particular 
responsibility in ensuring that the above-m entioned obligation of cooperation is respected. 
Therefore, it is necessary to provide the EU with the means to take effective measures against 
States not cooperating in good fa ith in the adoption of agreed  m anagement m easures or 
responsible for m easures and practices that le ad to over-exploitation of stocks, in order to 
create a disincentive for the c ontinuation of this uns ustainable fishing. The present proposal 
aims at setting out a swift and effective m echanism to use trade and other type of m easures in 
situations like the ones described above. These measures would aim at promoting cooperation 
among States concerned for the adoption of appropr iate and, to the exte nt possible, agreed 
conservation measures for the  stocks in que stion so as to e nsure the op timum utilization of  
such stocks. 

2. RESULTS OF CONSULTATIONS WITH THE INTERESTED PARTIES AND 
IMPACT ASSESSMENTS 

The annual consultations with non-EU coastal states on the management of stocks of common 
interest giv es an occas ion to cons ult with st akeholders o n how to react in cas es where 
cooperation by a given third country is not fo rthcoming. Generally sp eaking, stakeholders 
request from the Commission the adoption of trade restrictions and other types of measures as 
a means to put pressure on those countries so that  they would agree to enter into a meaningful 
negotiation and f ind a f air solution guaranteeing the sustainabil ity of the stocks of comm on 
interest. 

The preparation of an im pact assessm ent fo r this proposal was preceded by a targeted 
consultation on the use of trade and other types of measures as a means to induce a reduction 
in the intensity of fishing by third countri es allowing non-sustainable fishing . Most  

                                                 
1 United Nations Convention on the Law of the Sea of 10 December 1982 
2 Agreement for the Implementation of th e Provisions of the United Nations Convention on the Law of 

the Sea of 10 December 1982 relating to the Conser vation and Management of Straddling Fish Stocks 
and Highly Migratory Fish Stocks of 4 August 1995 
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stakeholders, with the sole exception perhaps of the processing industry, were plainly in 
favour of the adoption of trade-related and other types of measures. 

An i mpact assessm ent was conducted for this proposal and its executive summary is  
accompanying this prop osal. Essentially, the impact assessment analysed the environm ental, 
economic and social impacts of m easures rangi ng from  a "zero option" to a total ban on 
importations of the fish and fishery products in question, and including both m easures that 
might extend beyond the trade context and non-legi slative approaches. The conclusion of the  
impact asse ssment was that it wo uld be per tinent to p rovide the  EU with an instrum ent 
allowing th e swif t ado ption of  measures,  m ostly trad e-related. Th e m easures would be 
introduced against countries which allow fishin g that is conducted in a non-sustainable way 
that threatens the conservation of fish stocks. Indications of the possible for m and content of  
the instrument were also suggested in the impact assessm ent. Duri ng preparation of the 
measure, it has becom e clear that the legal basis should be Article 43(2) and 207TF EU since 
the ultimate objective of the regulation is to promote conservation of fish stocks and the range 
of measures considered is not limited to trade-related ones. 

3. LEGAL ELEMENTS OF THE PROPOSAL 

Article 1 defines the m ain purpose of the Regulation: to set out a procedure so that equitable 
cost-effective measures can be taken in order to promote fisheries sustainability. 

Articles 2 to 5 describe which countries are to be targeted by the measures (countries allowing 
non-sustainable fishing), the different types of m easures that m ay be adopted and the 
conditions determining where and when they may be adopted. Article 4 stipulates in particular 
that the m easures are to be adopted as Commission i mplementing acts (in general the 
examination procedure would be applicable).  W here a requirem ent for m easures to be 
consistent with the E U interna tional comm itments is mentioned, c ompatibility with the 
obligations of the EU under th e WTO Agreem ent is meant in particular as far as trade 
restrictions are concerned. 

Article 6 defines certain due pr ocess steps than shall be undert aken prior to the adoption of 
the m easures vis-à-vis the countries allowi ng non-sustainable fishing . These dem arches 
should allow the countries concerned to be hear d and provide them  an opportunity to rectify 
their actions . Artic le 7 determ ines the period of  application of the m easures, subject to the 
adoption of corrective measures by the countries concerned. 

Article 8 def ines the Comm ittee that will assist th e Commission in im plementing the  
Regulation. 

The entry into force of the Regulation is set out in Article 9 as 20 days after publication. 

4. BUDGETARY IMPLICATION  

There is no budgetary implication 
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2011/0434 (COD) 

Proposal for a 

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

on certain measures in relation to countries allowing non-sustainable fishing for the 
purpose of the conservation of fish stocks 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the T reaty on the Functioning of the European Union, and in particular 
Article 43(2) and Article 207, 

Having regard to the proposal from the European Commission, 

Having regard to the opinion of the European Economic and Social Committee3 

Acting in accordance with the ordinary legislative procedure, 

Whereas: 

(1) As provided in the United Nations Conven tion on the Law of the Sea of 10 Decem ber 
1982 (hereinafter referred to as "UNC LOS") and in the Agreement for the 
Implementation of the Provisions of the Un ited Nations Convention on the Law of the 
Sea of 10 December 1982 relating to the Cons ervation and Management of Straddling 
Fish Stocks and Highly Migratory Fish Stoc ks of 4 August 1995 (her einafter referred 
to as "UN Fish Stocks Agreem ent"), the management of certain straddling and highly 
migratory fish stocks require s the cooperation of all the co untries whose fleets exploit 
that stock. This cooperation m ay be established in the framework of regional fisheries 
management organizations (RFMOs) or, where RFMOs have no com petence for th e 
stock in question, by m eans of ad-hoc ar rangements a mong the countries having an 
interest in the fishery. 

(2) Where third countries having an interest in a fishery involvi ng stocks of common 
interest to that country and the Union conduc t, without due regard to existing fishing 
patterns and/or the r ights, duties an d interests of other States and those of the Union, 
fisheries activities that jeopardize th e sustainability of th e stock, failing  to cooperate 
with the Union in its m anagement, specific measures should be adopted in order to 
promote the contribution of those countries to the conservation of the stock. 

(3) Fish stocks should be considered in a su stainable state when they are continuously 
maintained at or above the levels than  can produce m aximum sustainable yield as  
referred to in Articles 61(3) and 119(1) of UNCLOS and Article 5( b) of the UN Fish 
Stocks Agreement. 

                                                 
3 OJ C , , p. . 
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(4) It is necessary to define the conditions upon which a count ry can be considered as 
allowing non-sustainable fish ing and subject to m easures under this Regulation, 
including a process granting the countries concerned the right to be heard and allowing 
them an opportunity to adopt corrective action.  

(5) In addition,  it is  neces sary to define the type of m easures that m ay be tak en with  
regard to countries allowing non-sustaina ble fishing and to establish general 
conditions for the adoption of such m easures so they are based on objective criteria, 
equitable, c ost-effective and com patible wi th inte rnational law, in particula r the 
Agreement establishing the World Trade Organization. 

(6) Such m easures shou ld aim  at rem oving incentives for th e fleets of the coun try 
allowing non-sustainable fishing to fish on the stock of common interest. This can be 
achieved by, for exam ple, restricting im ports of fish products caught by vessels 
conducting fisheries on a stoc k of comm on interest under the responsibility of a  
country allowing non-sustainable fishing, restricting the provis ion of port services to 
those vessels, or avoiding that Union fish ing vessels or Union fishing equipm ent may 
be used for fishing the stock of c ommon interest under the responsibility of the 
country allowing non-sustainable fishing. 

(7) In ord er to ensure  effectiv e and coherent Union action fo r the conservation of fi sh 
stocks, it is im portant that the m easures set out in Regulation (EC) No 1005/2008 of 
29 September 2008 establishing a Comm unity system to prevent, deter and elim inate 
illegal, unreported and unregulated fishing, 4 are taken into consideration. 

(8) It is necessary that the adoption of such measures be preceded by an evaluation of their 
expected environmental, trade, economic and social effects. 

(9) The measures adopted pursuant to this Re gulation should cease to apply whenever the 
country allowing non-sustaina ble fishing has adopted th e necessary m easures to 
contribute to the conservation of the stock of common interest. 

(10) In order to ensure unifor m conditions fo r the im plementation of this Regulation, 
implementing powers should be conf erred upon the Commission. Those powers 
should be exercised by im plementing acts providing for the exam ination procedure in 
accordance with Article 2(2) of Regulat ion (EU) No 182/2011 of the European 
Parliament and of the Council of 16 Februa ry 2011 laying down the rules and general 
principles concern ing mechanisms for control of by Mem ber States of the 
Commission's exercise of i mplementing powers 5. However, for reasons of urgency, 
the decisions whether the m easures woul d cease to apply should be adopted as 
immediately applicab le im plementing acts in  accordance with Article 8 of the said 
regulation 

(11) The Comm ission should adopt imm ediately a pplicable implem enting acts where, in 
duly justified cases relating to the end of application of measures taken pursuant to this 
Regulation, imperative grounds of urgency so require, 

                                                 
4 OJ L 286, 29.10.2008, p.1 
5 OJ L 55, 28.2.2011, p. 13. 
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HAVE ADOPTED THIS REGULATION: 

Article 1  
Subject matter and scope 

1. This Regulation lays down the fram ework for the adoption of certain m easures 
regarding fisheries-related ac tivities and policies by third countries with the aim  of 
ensuring long-term  sustainability of fish  stocks of common in terest between the 
European Union and those third countries. 

2. The m easures adopted pursuant to this Regulation m ay apply in all cases where 
cooperation with the U nion is required in the joint m anagement of the stocks of  
common interest, including where that coope ration takes place in the context of a 
regional fisheries management organization or a similar body. 

Article 2 
Definitions 

For the purposes of this Regulation the following definitions shall apply,  

(a) "stock of comm on interest" m eans a fish  stock whose ge ographical distribution 
makes it available to the fleets of both Mem ber States and third countries and whose  
management requires the cooperation between these third countries and the Union; 

(b) "associated species" means any fish species that occur in a mixed fishery with a stock 
of common interest; 

(c) "mixed fishery" means a fishery where m ore than one species are present in the area 
being fished and are vulnerable to being caught in the fishing gear.  

(d) "regional fisheries m anagement organisati on" m eans a sub-regional, regional or a  
similar organisation with com petence, as  recognised under inte rnational law, to 
establish conservation and m anagement measures for livin g marine resources placed 
under its responsibility by virtue of the convention or agreem ent by which it was 
established; 

(e) "importation" means the introduction of fish or  fishery products in to the territory of 
the Union, including for transhipment purposes at ports in its territory; 

(f) "transhipment" means the unloading of all or  any fish or fishery products on board a 
fishing vessel to another fishing vessel; 

(g) "maximum sustainable yield" m eans the m aximum catch that m ay be taken from  a  
fish stock indefinitely 
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Article 3 
Countries allowing non-sustainable fishing 

1. A third country m ay be identified as a country allowing non-sustainable fishing 
where  

(a) it fails to co operate with the Union in  the m anagement of a stock of common 
interest in  full acco rdance with  the provisions of th e United Nations  
Convention on the Law of the Sea or of  the United Nations Agreem ent for the 
Implementation of the Provisions of the United Nations Convention on the 
Law of the  Sea of 10 Decem ber 1982 relating to the Conservatio n and 
Management of Straddling Fish Stocks a nd Highly Migratory Fish Stocks of 4 
August 1995, and  

(b) that third country 

(a) has failed to adopt any fishery management measures, or  

(b) has adopted such measures without due regard to the rights, interests and 
duties of others including the European Union, and those fishery 
management m easures lead to fish ing activ ities which would lead  the 
stock be low the leve ls that can produce m aximum sustainable yield, 
when considered in conjunction with measures taken by the Union either 
autonomously or in cooperation with other countries. 

2. For the purposes of paragraph 1(b)(ii), th e stock levels that can produce m aximum 
sustainable yield shall be determined on the basis of best available scientific advice.  

Article 4 
Measures which may be adopted in respect to countries allowing non-sustainable fishing 

1. The Commission may adopt, by means of implementing acts, the following measures 
in respect to countries allowing non-sustainable fishing: 

(a) identify the countries allowing non-sustainable fishing; 

(b) identify, where necessary, the sp ecific vesse ls or fleets to which certain m easures 
apply; 

(c) impose quantitative res trictions on importations into the Union of fish, and fishery 
products m ade of or containing such fi sh, stemm ing from  the stock of comm on 
interest and that had been caught under the control of the country allowing non-
sustainable fishing; 

(d) impose quantitativ e res trictions of  im portations into the  Union of  f ish of  any 
associated species, and fishery products m ade of or containing such fish, when 
caught while conducting fisheries on the st ock of common interest under the control 
of the country allowing non-sustainable fishing; in such a case, the Commission shall 
define appr opriate m eans to dete rmine which catches f all within the scope of  the 
measure; 
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(e) impose restrictions of the use of Union ports  by vessels flying the flag of the country 
allowing non-sustainable fishing that fi sh the stock of common interest and by 
vessels transporting fish and fishery pr oducts stemming from the stock of common 
interest that had been caught either by vessels flying the flag of the country allowing 
non-sustainable fishing or by ve ssels authorised by it while  flying another flag; such 
restrictions shall not  apply in cases of force majeure or d istress within the m eaning 
of Article 18 of the UNCLOS ( force majeure or dis tress) for serv ices s trictly 
necessary to remedy those situations; 

(f) prohibit the purchase by Union economic operators of a fishing vessel flying the flag 
of countries allowing non-sustainable fishing ; 

(g) prohibit the reflagging of fishing vessels  fly ing the flag  of a Member State t o 
countries allowing non-sustainable fishing; 

(h) prohibit Member States  to authoris e the conclusion of charteri ng ag reements with 
economic operators from countries allowing non-sustainable fishing; 

(i) prohibit the exportation to countries allowing non-sustai nable fishing of fishing 
vessels flying the flag of a Mem ber Stat e or of fishing equipm ent and supplies  
needed to fish on the stock of common interest ; 

(j) prohibit the conclusion of private trade arrangements between nationals of a Member 
State and countries allowing non-sustainable fishing in order for a fishing vessel 
flying the flag of that Member State to use the fishing possibilities of such countries; 

(k) prohibit joint fishing operations involving fishing vessels flying the flag of a Member 
State and fishing vessels fl ying the flag of a country  allowing non-s ustainable 
fishing; 

2. Those im plementing acts shall b e adopted  in  accordan ce with  the exam ination 
procedure referred to in Article 8(2).  

Article 5 
General requirements concerning the measures adopted pursuant to this Regulation 

1. The measures adopted in accordance with this Regulation shall be: 

(a) related to the conservation of the stock of common interest; 

(b) made effective in conjunction with restri ctions on fishing by Union vessels or 
on production or consumption within the Un ion applicable to fish, and fishery 
products made of or containing such fish, of the species for which the measures 
have been adopted pursuant to this Regulation. These restrictions, in the case of 
associated species, m ay apply only wh en these are caught while conducting 
fisheries on the stock of common interest. 

(c) compatible with the obligations im posed by inte rnational agreements to which 
the Union is a party and any other relevant norms of international law. 
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2. The m easures adopted in acco rdance with th is Regulation  shall take into account 
measures already taken pursuant to Regulation (EC) No 1005/2008. 

3. The measures adopted in accord ance with th is Regulation shall not b e applied in  a  
manner which would co nstitute a m eans of  arbitrary or unjustif iable discrimination 
between countries where the sam e conditions prevail, or a disgui sed restriction on 
international trade. 

4. In adopting  m easures in accord ance to this Regulation,  the Comm ission shall 
evaluate the environm ental, trade, econom ic and social effects of those measures  in 
the short and long term s and t he adm inistrative burden associated to their 
implementation. 

5. The m easures adopted  in accord ance with  this Regulation shall foresee an  
appropriate system for their enforcement by Competent Authorities. 

Article 6 
Procedures prior to the adoption of measures in respect to countries allowing non-

sustainable fishing  

1. Where it considers necessary  to adopt m easures purs uant to Article 4, the 
Commission shall notif y the country concerne d of  the intention to id entify itas a 
country allowing non-sustainable fishing . 

2. That notif ication shall include inf ormation on the reasons for the identification of 
that country as a c ountry allowing non-sustainable fish ing and describe  the possible 
measures that could be taken in relation to it in accordance with this Regulation.  

3. Prior to ado pting measures pursuant to Ar ticle 4, the Commission shall provide the 
third country concerned with  a reasonable opportunity to respond to the notification 
in writing and to remedy the situation. 

Article 7 
Period of application of the measures in respect to countries allowing non-sustainably fishing 

1. The measures adopted in accord ance with this Regulation  shall cease to  apply upon 
adoption by the country allowing non-sustai nable fishing of appropriate corrective 
measures for the management of the stock of common interest that 

(a) have been agreed in the context of consultations with the Union and, where 
applicable, other countries concerned, or 

(b) Do not undermine the effect of measures ta ken by the EU either autonomously or in 
cooperation with other countries on the conservation of the fish stocks concerned. 

2. The Comm ission shall, by m eans of i mplementing ac ts, determ ine whether the 
conditions laid down in para graph 1 have been com plied with and shall, where 
necessary, decide th at the m easures adopt ed pursuant to Article 4 cease to apply.  
Those im plementing acts shall b e adopted  in  accordan ce with  the exam ination 
procedure referred to in Article 8(2). 
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 On duly justified im perative grounds of urgency relating to unforeseen econom ic or 
social disruption, the Co mmission shall a dopt immediately applicable implem enting 
acts to decide that the m easures adopted pursuant to Article 4 cease to apply. Those 
implementing acts shall be adopted in acc ordance with the ex amination procedure  
referred to in Article 8(3).  

Article 8 
Committee procedure 

1. The Comm ission sha ll be as sisted by a com mittee. Tha t comm ittee shall be a 
committee within the meaning of Regulation (EU) No 182/2011. 

2. Where ref erence is m ade to this  paragr aph, Article 5 of Regulation (EU) No 
182/2011 shall apply.  

Where the opinion of the comm ittee is to b e obtained by written proc edure, that procedure 
shall be terminated without result when, within  the time-limit for delivery of the opinion, the 
chair of the committee so decides or a simple majority of committee members so requests. 

3. Where ref erence is m ade to this  paragr aph, Article 8 of Regulation (EU) No 
182/2011, in conjunction with Article 5 thereof, shall apply.  

Article 9 
Entry into force 

This Regulation shall enter into f orce on the twentieth day following that of its publication in 
the Official Journal of the European Union. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Brussels, 

For the European Parliament For the Council 
The President The President 


