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Amendment 621
Robert Goebbels, Antolín Sánchez Presedo, Leonardo Domenici, Elisa Ferreira

Proposal for a regulation
Article 29

Text proposed by the Commission Amendment

[...] deleted

Or. en

Justification

For exchange traded derivatives the consequences of this article will be to fragment liquidity 
in trading platforms, especially Regulated Markets, whose single trading pool played a vital 
role in promoting stability during the financial crisis. This poses risks to the resilience of the 
price formation mechanism and threatens increased transaction costs for hedgers and real 
economy users. For OTC derivatives, and for securities and money-market instruments, the 
access provisions are un-necessary. EMIR has already ensured non-discriminatory access for 
OTC derivatives trading, which does not increase systemic risk because the OTC markets 
have different characteristics and in any case are already fragmented.  Similarly, for 
securities and money-market instruments the access provisions are redundant, since a 
combination of MiFID I and EMIR have resulted in competition and choice at the trading and 
the clearing level, and established a framework for interoperability between CCPs trading 
those instruments. Thus Article 29 of MiFIR is neither necessary nor justified and it should be 
deleted.

Amendment 622
Sylvie Goulard

Proposal for a regulation
Article 29

Text proposed by the Commission Amendment

[...] deleted

Or. en

Justification

During the various stages of the ongoing financial crisis, Europe’s market infrastructures 
have been a crucial stabilising factor, managing the financial consequences of the insolvency 
of major financial institutions without recourse to the finances or resources of other 
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participants or government bodies. The proposed access provisions would undermine that 
vital role by fragmenting existing deep liquidity pools in which the portfolios of insolvent 
financial institutions can be closed out, and by introducing legal and regulatory uncertainty 
in the conduct of emergency action and crisis management by central counterparties and 
trading venues.  This would significantly weaken Europe’s infrastructures.  In contrast, their 
competitors in third countries would remain strong given that no other G20 jurisdiction is 
implementing equivalent requirements.  As a result, the proposed provisions would de-
stabilise global competition instead of promoting it. It is at least worth launching a debate on 
this particular issue.

Amendment 623
Werner Langen

Proposal for a regulation
Article 29

Text proposed by the Commission Amendment

[...] deleted

Or. de

Justification

Zugang zu Handelsplätzen und CCP war nicht Teil der öffentlichen Konsultation. Die 
Zugangsregelungen sind ohne eine entsprechende öffentliche Konsultation in den 
Legislativvorschlag eingeführt worden.Der Vorschlag impliziert Interoperabilität zwischen 
systemisch wichtigen Marktinfrastrukturen und damit die Erhöhung von systemischen Risiken. 
Der CCP Zugang zu Handelsströmen börsennotierter Derivate kann durch den Wettlauf um 
die niedrigsten Rechts- und Risikostandards zu einer Destabilisierung der Finanzmärkte 
führen. Damit wird die Kernfunktion von CCPs, erfolgreich Risiken zu managen, 
untergraben.Im Rahmen des EMIR-Gesetzgebungsprozesses wurden die Risiken einer 
Derivate-Interoperabilität erkannt und entsprechend festgelegt, dass diese allenfalls nach 
einer umfassenden Prüfung zu einem späteren Zeitpunkt eingeführt werden kann.Es gibt keine 
vergleichbaren Regulierungsbemühungen außerhalb der EU. Die Änderungen durch Art. 28 
MiFIR führen daher zu einem Wettbewerbsnachteil für EU-Handelsplätze und CCPs 
gegenüber außerhalb der EU ansässigen Wettbewerbern.

Amendment 624
Ildikó Gáll-Pelcz

Proposal for a regulation
Article 29
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Text proposed by the Commission Amendment

[...] deleted

Or. en

Justification

Against the perception of the Commission, an open access would foremost increase systemic 
risk in the listed derivatives sector. The legislative proposal drives interconnectedness and 
promotes fragmentation of systemically important market infrastructures. Fragmentation can 
have negative effects regarding the oversight, risk management. The access provisions for 
exchange traded derivatives will fracture these markets, pose risks to the resilience of the 
price formation mechanism.

Amendment 625
Pablo Zalba Bidegain

Proposal for a regulation
Article 29

Text proposed by the Commission Amendment

[...] deleted

Or. en

Amendment 626
Burkhard Balz

Proposal for a regulation
Article 29 – paragraph 1

Text proposed by the Commission Amendment

1. Without prejudice to Article 8a of 
Regulation [ ] (EMIR), a trading venue 
shall provide trade feeds on a non-
discriminatory and transparent basis, 
including as regards fees related to access, 
on request to any CCP authorised or 
recognised by Regulation [ ] (EMIR) that 
wishes to clear financial transactions

1. Without prejudice to Article 8a of 
Regulation [ ] (EMIR), a trading venue 
shall provide post-trade data feeds on a 
non-discriminatory and transparent basis, 
including as regards fees related to access, 
on request to any CCP authorised or 
recognised by Regulation [ ] (EMIR) that 
wishes to clear financial transactions, only 
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executed on that trading venue. This 
requirement does not apply to any 
derivative contract that is already subject to 
the access obligations under Article 8a of 
Regulation [EMIR].

where there is a threat to the smooth and 
orderly functioning of financial markets. 
This requirement does not apply to any 
derivative contract that is already subject to 
the access obligations under Article 8a of 
Regulation [EMIR].

Or. en

Amendment 627
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 1

Text proposed by the Commission Amendment

1. Without prejudice to Article 8a of 
Regulation [ ] (EMIR), a trading venue 
shall provide trade feeds on a non-
discriminatory and transparent basis, 
including as regards fees related to access, 
on request to any CCP authorised or 
recognised by Regulation [ ] (EMIR) that 
wishes to clear financial transactions 
executed on that trading venue. This 
requirement does not apply to any 
derivative contract that is already subject to 
the access obligations under Article 8a of 
Regulation [EMIR].

1. Without prejudice to Article 8a of 
Regulation [ ] (EMIR), a trading venue 
shall provide trade feeds on a non-
discriminatory, objective and transparent 
basis, including as regards fees related to 
access, on request to any CCP authorised 
or recognised by Regulation [ ] (EMIR) 
that wishes to clear financial transactions 
executed on that trading venue unless such 
access would clearly and significantly, 
threaten the smooth and orderly 
functioning of the trading venue or the 
functioning of financial markets in a 
manner that causes systemic risk. This 
requirement does not apply to any 
derivative contract that is already subject to 
the access obligations under Article 8a of 
Regulation [EMIR].

Or. en

Amendment 628
Markus Ferber

Proposal for a regulation
Article 29 – paragraph 1
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Text proposed by the Commission Amendment

1. Without prejudice to Article 8a of 
Regulation [ ] (EMIR), a trading venue 
shall provide trade feeds on a non-
discriminatory and transparent basis, 
including as regards fees related to access, 
on request to any CCP authorised or 
recognised by Regulation [ ] (EMIR) that 
wishes to clear financial transactions 
executed on that trading venue. This 
requirement does not apply to any 
derivative contract that is already subject to 
the access obligations under Article 8a of 
Regulation [EMIR].

1. Without prejudice to Article 8 of 
Regulation (EU) No .../... [EMIR], a 
trading venue shall provide trade feeds on a 
non-discriminatory and transparent basis, 
including as regards fees related to access, 
on request to any CCP authorised or 
recognised by Regulation [ ] (EMIR) that 
wishes to clear financial transactions 
executed on that trading venue. This 
requirement does not apply to any 
derivative contract that is already subject to 
the access obligations under Article 8 of 
Regulation (EU) No .../... [EMIR].

Or. en

Amendment 629
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 29 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. A CCP which already has a dominant 
market share of the clearing business 
either in Europe or in a third country 
cannot use the access right to trading 
venues, established by Article 29.1, to 
reinforce its position.

Or. en

Justification

Access rights can be abused by dominant players to reinforce their position and thereby 
eliminate competition. A provision countering this adverse effect is especially needed for 
derivative instruments due to the high attraction power and lock-in effects that incumbent 
clearing houses can exercise on products traded on newly created or smaller trading venues. 
Without such provision, competition in the clearing of derivatives cannot exist.
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Amendment 630
Sirpa Pietikäinen

Proposal for a regulation
Article 29 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The access to trade feeds established 
in Art. 29.1 regarding derivative 
instruments other than OTC derivatives 
governed by Regulation [ ] (EMIR) shall 
only be required from trading venues 
representing more than 10% of the total 
European trading in derivative 
instruments.

Or. en

Justification

It is important that, with respect to derivative instruments traded on organised venues, choice 
of clearing houses and trading venues is offered to market participants. Nonetheless, to 
ensure that competition and innovation can really exist, the access provisions should only 
apply to those having already established a solid trading activity. New entrants especially 
should not be required to provide trade feed until they reach a certain size of the market.

Amendment 631
Anne E. Jensen

Proposal for a regulation
Article 29 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. For derivative instruments other than 
OTC derivatives, the access to trade feeds 
established in Art. 29.1 will only apply to 
trading venues handling more than 10% 
of the total European trading in derivative 
instruments.

Or. en
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Amendment 632
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 3

Text proposed by the Commission Amendment

3. The trading venue shall provide a 
written response to the CCP within three 
months either permitting access, under the 
condition that the relevant competent 
authority has not denied access pursuant to 
paragraph 4, or denying access. The 
trading venue may only deny access under 
the conditions specified under paragraph 6. 
When access is refused the trading venue 
shall provide full reasons in its response to 
the trading venue and inform its competent 
authority in writing of the decision. The 
trading venue shall make access possible 
within three months of providing a positive 
response to the access request.

3. The trading venue shall provide a 
written response to the CCP within three 
months either permitting access, under the 
condition that the relevant competent 
authority has not denied access pursuant to 
paragraph 4, or denying access. The 
trading venue may only deny access based 
on a comprehensive risk analysis and
under the conditions specified under 
paragraph 6. When access is refused the 
trading venue shall provide full reasons in 
its response to the trading venue and 
inform its competent authority in writing of 
the decision. The trading venue shall make 
access possible within three months of 
providing a positive response to the access 
request.

Or. en

Amendment 633
Markus Ferber

Proposal for a regulation
Article 29 – paragraph 3

Text proposed by the Commission Amendment

3. The trading venue shall provide a 
written response to the CCP within three 
months either permitting access, under the 
condition that the relevant competent 
authority has not denied access pursuant to 
paragraph 4, or denying access. The 
trading venue may only deny access under 
the conditions specified under paragraph 
6. When access is refused the trading 
venue shall provide full reasons in its 

3. The trading venue shall provide a 
written response to the CCP within three 
months either permitting access, under the 
condition that the relevant competent 
authority has not denied access pursuant to 
paragraph 4, or denying access. The 
trading venue may only deny access under 
the conditions specified under paragraphs
4 and 6. When access is refused the trading 
venue shall provide full reasons in its 
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response to the trading venue and inform 
its competent authority in writing of the 
decision. The trading venue shall make 
access possible within three months of 
providing a positive response to the access 
request.

response to the trading venue and inform 
its competent authority in writing of the 
decision. The trading venue shall make 
access possible within three months of 
providing a positive response to the access 
request.

Or. en

Amendment 634
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. Where a trading venue denies access 
to a CCP under paragraph 3, it shall 
notify its competent authority which shall 
review the decision to ensure it complies 
with paragraphs 1 and 3. If the competent 
authority decides that the trading venue 
has not complied with paragraphs 1 and 3 
it shall inform the trading venue, CCP, 
and competent authority of the CCP of its 
decision and shall order the trading venue 
to make access possible within three 
months.

Or. en

Amendment 635
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
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threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the 
trading venue and the CCP including the 
evidence on which its decision is based.

threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the 
trading venue and the CCP including the 
evidence on which its decision is based.
For OTC derivatives, access of the CCP to 
a trading venue shall be granted in 
accordance with the provisions of 
Regulation [ ] (EMIR).

Or. en

Justification

It has to be clear that OTC derivatives, due to their specific features, are dealt with separately 
under the EMIR text. Other financial product, in particular derivatives admitted on regulated 
markets, should be included in the scope of access rights provisions of MIFIR.

Amendment 636
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the 
trading venue and the CCP including the 
evidence on which its decision is based.

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
clearly and significantly threaten the 
smooth and orderly functioning of the 
trading venue or the functioning of 
financial markets in a manner that causes 
systemic risk or such other conditions to 
be adopted by the Commission under 
paragraph 6 below. Such decision must be 
based on a comprehensive risk analysis, 
taking into account that nothing in EMIR 
prevents parties agreeing interoperability 
bilaterally, whether for equities, 
derivatives or other instruments. If a 
competent authority denies access it shall 
issue its decision within two months 
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following receipt of the request referred to 
in paragraph 2 and provide full reasons to 
the trading venue and the CCP including 
the evidence on which its decision is based.

Or. en

Amendment 637
Gunnar Hökmark

Proposal for a regulation
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the 
trading venue and the CCP including the 
evidence on which its decision is based.

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets or would result in reinforcing 
the position of a CCP having already a 
major market share of the European 
clearing business. If a competent authority 
denies access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the
CCP and the trading venue including the 
evidence on which the decision is based.
Access rights of a CCP to a trading venue 
with respect to OTC derivatives shall be 
established in accordance with the 
provisions of Regulation [ ] (EMIR).

Or. en

Justification

It is important that, with respect to financial instruments traded on organised venues and in 
particular derivative instruments, choice of clearing houses and trading venues is offered to 
market participants. Nonetheless, to ensure that competition and innovation can really exist, 
the access provisions should not be used to reinforce a major market share and reinforce 
dominant players.
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Amendment 638
Markus Ferber

Proposal for a regulation
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets. If a competent authority 
denies access on that basis it shall issue 
its decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to 
the trading venue and the CCP including 
the evidence on which its decision is 
based.

4. For financial instruments other than 
derivatives, the competent authority of the 
trading venue may only deny a CCP access 
to a trading venue where such access 
would threaten the smooth or orderly 
functioning of markets. For derivatives, 
access of the CCP to a trading venue shall 
be granted only where such access would 
not require interoperability or threaten 
the smooth and orderly functioning of 
markets in particular due to liquidity 
fragmentation and the trading venue has 
put in place adequate mechanisms to 
prevent such fragmentation.
If a competent authority denies access on 
that basis it shall issue its decision within 
two months following receipt of the 
request referred to in paragraph 2 and 
provide full reasons to the trading venue 
and the CCP including the evidence on 
which its decision is based.

Or. en

Amendment 639
Sirpa Pietikäinen

Proposal for a regulation
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 

4. For financial instruments other than 
OTC derivatives, the competent authority 
of the trading venue may only deny a CCP 
access to a trading venue where such 
access would threaten the smooth or 
orderly functioning of markets. If a 
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decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the 
trading venue and the CCP including the 
evidence on which its decision is based.

competent authority denies access on that 
basis it shall issue its decision within two 
months following receipt of the request 
referred to in paragraph 2 and provide full 
reasons to the trading venue and the CCP 
including the evidence on which its 
decision is based. For OTC derivatives, 
access of the CCP to a trading venue shall 
be granted in accordance with the 
provisions of Regulation [ ] (EMIR).

Or. en

Amendment 640
Astrid Lulling

Proposal for a regulation
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to 
the trading venue and the CCP including 
the evidence on which its decision is 
based.

4. For transferable securities and money 
market instruments, the competent 
authority of the trading venue may only 
deny access to a trading venue where such 
access would threaten the smooth and
orderly functioning of markets. For other 
instruments, access to the trading venue 
shall be determined by the competent 
authority of the trading venue based on 
the following criteria:

(i) fragmentation of liquidity
(ii) operational risk and complexity
(iii) number of current CCPs accessing 
the venue
(iv) potential affection to smooth and 
orderly functioning of market
The decision by the competent authority 
of the trading venue shall be issued within 
2 months following the receipt of the 
request by the CCP and a report from the 
target market to be provided within the 
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one months of the request . The decision 
shall be notified to the trading venue, to 
the CCP and to ESMA.

Or. en

Justification

Too many CCPs accessing a venue will increase systemic operational complexity and 
fragmentation of liquidity may increase the overall level of risk, in addition the more CCPs 
connect to a venue the less economies of scale are achievable for clients and for institutions. 
The proposed procedures will help select the most relevant links to each trading platform.

Amendment 641
Anne E. Jensen

Proposal for a regulation
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the 
trading venue and the CCP including the 
evidence on which its decision is based.

4. The competent authority of the trading 
venue may only deny a CCP access to a 
trading venue where such access would 
threaten the smooth or orderly functioning 
of markets. If a competent authority denies 
access on that basis it shall issue its 
decision within two months following 
receipt of the request referred to in 
paragraph 2 and provide full reasons to the 
trading venue and the CCP including the 
evidence on which its decision is based.
For derivative instruments, other than 
OTC derivatives, access of the CCP to a 
trading venue shall be granted only where 
the competent authorities concerned are 
confident that interoperability 
arrangements may not endanger the 
stability and robustness of the clearing 
processes. For OTC derivatives, access of 
the CCP to a trading venue shall be 
granted in accordance with the provisions 
of Regulation [ ] (EMIR).

Or. en
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Amendment 642
Kay Swinburne

Proposal for a regulation
Article 29 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. In the event of a disagreement 
between competent authorities, ESMA 
shall settle any disputes between 
competent authorities in accordance with 
Article 19 of Regulation (EU) No 
1095/2010.

Or. en

Justification

This aligns the access procedure with that of EMIR, giving ESMA the power of binding 
mediation for settling disputes between competent authorities. Given the subjective nature of 
some of the criteria it is particularly important in this regard.

Amendment 643
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Where the CCP and the trading venue 
are based in different Member States the 
competent authority of the trading venue 
shall consult the competent authority of 
the CCP before making a decision to deny 
access to the CCP under paragraphs 3a 
and 4 and shall provide it with the full 
reasons in writing for the decision. Where 
the competent authority of the CCP 
disagrees with a decision of the competent 
authority of the trading venue under 
paragraphs 3a or 4 either competent 
authority may refer the matter to ESMA, 
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which may act in accordance with the 
powers conferred on it under Article 19 of 
Regulation (EU) No 1095/2010.

Or. en

Amendment 644
Markus Ferber

Proposal for a regulation
Article 29 – paragraph 5

Text proposed by the Commission Amendment

5. A CCP established in a third country 
may request access to a trading venue in 
the Union subject to that CCP being 
recognised under Article 23 of Regulation 
[EMIR] and provided that the legal 
framework of that third country provides 
for an effective equivalent recognition of a 
CCP authorised under Regulation [EMIR] 
to trading venues established in that third 
country.

5. A CCP established in a third country 
may request access to a trading venue in 
the Union subject to that CCP being 
recognised under Article 25 of Regulation 
(EU) No .../... [EMIR] and provided that 
the legal framework of that third country 
provides for an effective equivalent 
recognition of a CCP authorised under 
Regulation [EMIR] to trading venues 
established in that third country.

Or. en

Amendment 645
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 29 – paragraph 6 – introductory part

Text proposed by the Commission Amendment

6. The Commission shall adopt by means 
of delegated acts in accordance with 
Article 41, measures specifying:

6. The Commission shall adopt by means 
of delegated acts in accordance with 
Article 41, for instruments other than 
OTC derivatives measures specifying:

Or. en
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Justification

It has to be clear that OTC derivatives, due to their specific features, are dealt with separately 
under the EMIR text. Other financial product, in particular derivatives admitted on regulated 
markets, should be included in the scope of access rights provisions of MIFIR. The notion of 
what constitute a dominant position to void should be clarified in order to ensure that it is 
implemented more swiftly and consistently in Europe

Amendment 646
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 6 – introductory part

Text proposed by the Commission Amendment

6. The Commission shall adopt by means 
of delegated acts in accordance with 
Article 41, measures specifying:

6. ESMA shall develop draft regulatory 
technical standards specifying:

Or. en

Amendment 647
Kay Swinburne

Proposal for a regulation
Article 29 – paragraph 6 – point a

Text proposed by the Commission Amendment

(a) the conditions under which access 
could be denied by a trading venue, 
including conditions based on the volume
of transactions, the number of users or 
other factors creating undue risks.

(a) conditions under which access could be 
denied by a trading venue, only where 
such access would threaten the smooth 
and orderly functioning of the markets or 
would adversely affect systemic risk.

Or. en

Justification

This aligns the access procedure with that of EMIR, giving ESMA the power of binding 
mediation for settling disputes between competent authorities. Given the subjective nature of 
some of the criteria it is particularly important in this regard.
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Amendment 648
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 6 – point a

Text proposed by the Commission Amendment

(a) the conditions under which access 
could be denied by a trading venue, 
including conditions based on the volume 
of transactions, the number of users or 
other factors creating undue risks.

(a) the conditions under which access 
could be denied by a trading venue, which 
shall be transparent, objective, 
proportionate and non-discriminatory and 
include conditions based on the volume of 
transactions, the number of users or other 
factors creating undue risks, including 
those relating to the smooth and orderly 
functioning of the markets

Or. en

Amendment 649
Markus Ferber

Proposal for a regulation
Article 29 – paragraph 6 – point a

Text proposed by the Commission Amendment

(a) the conditions under which access 
could be denied by a trading venue, 
including conditions based on the volume 
of transactions, the number of users or 
other factors creating undue risks.

(a) the conditions under which access 
could be denied by a trading venue which 
shall include conditions based on the 
volume of transactions, the number of 
users or other factors creating undue risks.

Or. en

Amendment 650
Anne E. Jensen

Proposal for a regulation
Article 29 – paragraph 6 – point a
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Text proposed by the Commission Amendment

(a) the conditions under which access 
could be denied by a trading venue, 
including conditions based on the volume 
of transactions, the number of users or 
other factors creating undue risks.

(a) the conditions under which access 
could be denied by a trading venue for 
instruments other than OTC derivatives, 
including conditions based on the volume 
of transactions, the number of users or 
other factors creating undue risks.

Or. en

Amendment 651
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 6 – point b

Text proposed by the Commission Amendment

(b) the conditions under which access is 
granted, including confidentiality of 
information provided regarding financial 
instruments during the development phase 
and the non-discriminatory and transparent 
basis as regards fees related to access.

(b) the conditions under which access is 
granted, including customer demand and 
safety criteria, adequate mechanisms for 
managing liquidity fragmentation, 
whether interoperability arrangements are 
necessary, confidentiality of information 
provided regarding financial instruments 
during the development phase and the non-
discriminatory and transparent basis as 
regards fees related to access.

Or. en

Justification

Where interoperability arrangements are necessary or there is liquidity fragmentation and 
mechanisms in place,  this should be specified in the conditions for access.

Amendment 652
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 29 – paragraph 6 – point b a (new)
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Text proposed by the Commission Amendment

(ba) what would constitute a dominant 
market share of the clearing business 
either in Europe or in a third country for 
the purposes of Article 29.1.a (new).

Or. en

Justification

Justification: It has to be clear that OTC derivatives, due to their specific features, are dealt 
with separately under the EMIR text. Other financial product, in particular derivatives 
admitted on regulated markets, should be included in the scope of access rights provisions of 
MIFIR. The notion of what constitute a dominant position to void should be clarified in order 
to ensure that it is implemented more swiftly and consistently in Europe.

Amendment 653
Sharon Bowles, Olle Schmidt

Proposal for a regulation
Article 29 – paragraph 6 – subparagraph 1 (new)

Text proposed by the Commission Amendment

ESMA shall submit those draft regulatory 
standards to the Commission by [xx] 
months from the date of entry into force 
of this Regulation.

Or. en

Amendment 654
Gunnar Hökmark

Proposal for a regulation
Article 29 – paragraph 6 – point b a (new)

Text proposed by the Commission Amendment

(ba) what would constitute a threat to the 
smooth or orderly functioning of markets 
which would justify that competent 
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authorities deny access pursuant to 
Article 29.4.

Or. en

Justification

The notions of what would constitute a threat to the smooth or orderly functioning of markets 
as well as what would be a major market share of the European clearing business needs to be 
clear.

Amendment 655
Gunnar Hökmark

Proposal for a regulation
Article 29 – paragraph 6 – point b b (new)

Text proposed by the Commission Amendment

(bb) what would constitute a major 
market share of the European clearing 
business for the purposes of Article 29.4.

Or. en

Justification

The notions of what would constitute a threat to the smooth or orderly functioning of markets 
as well as what would be a major market share of the European clearing business needs to be 
clear.

Amendment 656
Markus Ferber

Proposal for a regulation
Article 29 – paragraph 6 a (new)

Text proposed by the Commission Amendment

6a. ESMA shall develop draft regulatory 
technical standards to specify the notion 
of liquidity fragmentation for derivatives 
not already subject to the access 
obligations under Article 8 of Regulation 
(EU) No .../... [EMIR]. These draft 
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regulatory technical standards shall, 
where possible, reflect the regulatory 
technical standards adopted by the 
Commission in accordance with Article 
8(5) of Regulation (EU) No .../... [EMIR]. 
ESMA shall submit those draft regulatory 
technical standards to the Commission by 
...*.
Power is delegated to the Commission to 
adopt the regulatory technical standards 
referred to in the first subparagraph in 
accordance with Articles 10 to 14 of 
Regulation (EU) No 1095/2010.

Or. en

Amendment 657
Robert Goebbels, Antolín Sánchez Presedo, Elisa Ferreira

Proposal for a regulation
Article 30

Text proposed by the Commission Amendment

[...] deleted

Or. en

Justification

Access to benchmarks licences is question to what extend the European Union honours 
intellectual property rights. Competition law recognises the pro-competitive and beneficial 
effects of intellectual property rights. Indices contain a number of intellectual property rights 
(based on copy rights, database protection and trademarks). There is significant competition 
in index licensing in Europe and in fact across the world. Operators of derivatives exchanges 
compete also with a wide range of index licensed products. So it is no wonder that in other 
jurisdictions (e.g. US, Asian countries), intellectual property rights on index licences are 
honoured and protected. Especially, as creating a successful benchmark index product 
requires substantial investments, both on the index provider but also on the market place.

Amendment 658
Sylvie Goulard
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Proposal for a regulation
Article 30

Text proposed by the Commission Amendment

[...] deleted

Or. en

Justification

Legal precedent in the EU recognises and creates a fair framework for the deployment and 
licensing of intellectual property rights of bodies which have developed benchmarks.  The 
provisions are inconsistent with that precedent and will act as a strong disincentive to future 
innovation and investment.  They should therefore be deleted. It is at least worth launching a 
debate on this particular issue.

Amendment 659
Werner Langen

Proposal for a regulation
Article 30

Text proposed by the Commission Amendment

[...] deleted

Or. de

Justification

Das Wettbewerbsrecht kennt die wettbewerbsfördernde und wohlfahrtsteigernde Wirkung des 
Schutzes geistiger Eigentumsrechte. Indizes enthalten eine Reihe von Rechten an geistigem 
Eigentum. Es gibt einen starken Wettbewerb zwischen den Indexanbietern (Russell, Dow 
Jones, S&P, FTSE, STOXX, etc.). Weiterhin haben die Betreiber von Terminbörsen und CCPs 
Zugang zu verschiedenen Index-Lizenzen und konkurrieren effektiv. Der Erfolg eines 
Indexprodukts erfordert erhebliche Investitionen sowohl durch den Indexanbieter als auch 
den Handelsplatz bzw. CCP.Der Anreiz für Innovation muss erhalten bleiben, ansonsten gibt 
es keine Investitionen in Forschung und Entwicklung neuer Produkte.Es gibt keine 
vergleichbaren Regulierungsbemühungen außerhalb der EU. Die Änderungen durch Art. 30 
MiFIR führen daher zu einem Wettbewerbsnachteil für EU-Handelsplätze und CCPs 
gegenüber außerhalb der EU ansässigen Wettbewerbern.

Amendment 660
Pablo Zalba Bidegain
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Proposal for a regulation
Article 30

Text proposed by the Commission Amendment

[...] deleted

Or. en

Amendment 661
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

Where the value of any financial 
instrument is calculated by reference to a 
benchmark, a person with proprietary 
rights to the benchmark shall ensure that 
CCPs and trading venues are permitted, for 
the purposes of trading and clearing, non-
discriminatory access to:

Where the value of any financial 
instrument is calculated by reference to a 
benchmark index, a person with 
proprietary rights to the benchmark index
shall ensure that CCPs and trading venues 
are permitted, for the purposes of trading 
and clearing, non-discriminatory access to:

Or. en

Amendment 662
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

Where the value of any financial 
instrument is calculated by reference to a 
benchmark, a person with proprietary 
rights to the benchmark shall ensure that 
CCPs and trading venues are permitted, for 
the purposes of trading and clearing, non-

Where the value of any financial 
instrument is calculated by reference to a 
benchmark, a person with proprietary 
rights to the benchmark shall ensure that 
CCPs and trading venues are permitted, for 
the purposes of providing client services in 
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discriminatory access to: relation to the operation of a trading 
venue or clearing, non-discriminatory 
access to:

Or. en

Justification

Many trade venues are operated by investment firms who may trade or wish to trade in 
instruments to which the benchmark is relevant for purposes that have nothing to do with the 
operation of the trading venue. It is fair to limit the obligation on benchmark owners (many of 
whom are not themselves clearing houses or venue operators) to provide information and 
licences to only the uses relevant to MIFIR.

Amendment 663
Sharon Bowles

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

Where the value of any financial 
instrument is calculated by reference to a 
benchmark, a person with proprietary 
rights to the benchmark shall ensure that 
CCPs and trading venues are permitted, for 
the purposes of trading and clearing, non-
discriminatory access to:

Where the value of any product or
financial instrument is calculated by 
reference to a benchmark index, a person 
with proprietary rights to the benchmark 
index shall ensure that CCPs and trading 
venues are permitted, for the purposes of 
trading and clearing, non-discriminatory 
access to:

Or. en

Justification

This adds clarification

Amendment 664
Sharon Bowles

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 1 – point a
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Text proposed by the Commission Amendment

(a) relevant price and data feeds and 
information on the composition, 
methodology and pricing of that 
benchmark; and to

(a) relevant price and data feeds and, 
insofar as is necessary and does not 
violate confidentiality obligations to third 
parties, information on the composition, 
basic methodology and pricing of that 
benchmark; and to

Or. en

Justification

Some information comes from confidential sources and to allow it to be transmitted onwards 
would not be appropriate

Amendment 665
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 1 – point b

Text proposed by the Commission Amendment

(b) licences. (b) appropriate, non-exclusive licences to 
use the benchmark index for trading 
and/or clearing the relevant products or 
financial instruments.

Or. en

Justification

The proposal adopts the enhanced definition of the benchmark index and enhances the 
Commission language to specify the terms that should apply to any licences of benchmark 
indices.

Amendment 666
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 1 – point b
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Text proposed by the Commission Amendment

(b) licences. (b) licences for the use of the information 
referred to in paragraph 1(a) adequate for 
the purposes of providing client services 
in relation to the operation of a trading 
venue or clearing.

Or. en

Amendment 667
Sharon Bowles

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 1 – point b

Text proposed by the Commission Amendment

(b) licences. (b) appropriate, non-exclusive licences to 
use the benchmark index for trading 
and/or clearing the relevant products or 
financial instruments, subject to 
appropriate proportionality for SMEs and 
any partial requirements.

Or. en

Justification

Licenses should be appropriate rather than identified, as long as they are not discriminatory. 
SMEs sometimes have reduced terms or only need partial information.

Amendment 668
Kay Swinburne

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

Access to that information shall be granted 
on a reasonable commercial basis within 
three months following the request by a

Access to that information shall be granted 
on a reasonable commercial basis within 
three months following the request by a 
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CCP or a trading venue, and in any event 
at a price no higher than the lowest price 
at which access to the benchmark is 
granted or the intellectual property rights 
are licensed to another CCP, trading 
venue or any related person for clearing 
and trading purposes.

CCP or a trading venue.

Or. en

Amendment 669
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

Access to that information shall be granted 
on a reasonable commercial basis within 
three months following the request by a 
CCP or a trading venue, and in any event 
at a price no higher than the lowest price 
at which access to the benchmark is 
granted or the intellectual property rights 
are licensed to another CCP, trading venue 
or any related person for clearing and 
trading purposes.

Access to that information and any non-
exclusive licences shall be granted on 
terms that are fair, reasonable, non-
discriminatory and commercial within 
three months following the request by a 
CCP or a trading venue, on commercial 
terms no more onerous than the terms on
which access to the benchmark index is 
granted or the intellectual property rights 
therein are licensed to another CCP, 
trading venue or any related person for 
clearing and trading purposes.

Or. en

Justification

The proposal enhances the Commission language to show that the licences should be granted 
on commercial terms (i.e. they will not be free). The new text says on “on commercial terms 
no more onerous than”  This leaves scope for “volume discounts” etc

Amendment 670
Burkhard Balz
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Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

Access to that information shall be granted 
on a reasonable commercial basis within 
three months following the request by a 
CCP or a trading venue, and in any event at 
a price no higher than the lowest price at 
which access to the benchmark is granted 
or the intellectual property rights are 
licensed to another CCP, trading venue or 
any related person for clearing and trading 
purposes.

A licence including access to information 
shall be granted on a reasonable 
commercial basis within three months 
following the request by a CCP or a trading 
venue, and in any event at a price structure 
for all financial instruments in the same 
currency treating all CCPs and trading 
venues in the same time zone similarly.

A request for a licence may be rejected by 
the person with proprietary rights to the 
benchmark for up to five years after a 
CCP, trading venue or any related person 
for clearing and trading purposes has 
commenced trading and clearing with that 
benchmark for the first time.
A CCP, trading venue or related entity 
may offer any financial product for the 
purposes of trading and clearing without 
obtaining a licence from the index 
provider.

Or. en

Amendment 671
Wolf Klinz

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

Access to that information shall be granted 
on a reasonable commercial basis within 
three months following the request by a 
CCP or a trading venue, and in any event
at a price no higher than the lowest price 
at which access to the benchmark is
granted or the intellectual property rights 

Access to that information including 
licences shall be granted within three 
months following the request by a CCP or 
a trading venue, and at the same price 
structure that was granted to another CCP, 
trading venue or any related person for 
clearing and trading purposes.
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are licensed to another CCP, trading venue 
or any related person for clearing and 
trading purposes.

Or. en

Amendment 672
Sharon Bowles

Proposal for a regulation
Article 30 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

Access to that information shall be granted 
on a reasonable commercial basis within 
three months following the request by a 
CCP or a trading venue, and in any event 
at a price no higher than the lowest price 
at which access to the benchmark is 
granted or the intellectual property rights 
are licensed to another CCP, trading venue 
or any related person for clearing and 
trading purposes.

Access to that information and non-
exclusive licences shall be granted on 
terms that are fair, reasonable, non-
discriminatory and commercial within 
three months following the request by a 
CCP or a trading venue, on commercial, 
arms-length terms no more onerous than
the terms on which access to the 
benchmark index is granted or the 
intellectual property rights therein are 
licensed to another CCP, trading venue or 
any related person for clearing and trading 
purposes.

Or. en

Justification

Licenses should be appropriate rather than identified, as long as they are not discriminatory. 
SMEs sometimes have reduced terms or only need partial information.

Amendment 673
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 30 – paragraph 2 – introductory part
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Text proposed by the Commission Amendment

2. No CCP, trading venue or related entity 
may enter into an agreement with any 
provider of a benchmark the effect of 
which would be either:

2. No CCP, trading venue or related entity 
in the EU may enter into, or continue to 
be party to, an agreement with any 
provider of a benchmark index which 
would have, or has, the effect of either:

Or. en

Justification

Article 30 should be clearer as to its jurisdictional reach. In its current drafting it can be 
assumed that this will apply to EU CCPs, trading venues and other related entities only. The 
proposed revised wording for Article 30(2) seeks to clarify some potentially confusing 
language caused by the double negative and to clarify points on jurisdiction and retrospective 
application

Amendment 674
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 30 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) to prevent any other CCP or trading 
venue from obtaining access to such 
information or rights as referred to in 
paragraph 1; or

(a) preventing any other CCP or trading 
venue from obtaining access to such 
information or rights as referred to in 
paragraph 1; or

Or. en

Justification

Article 30 should be clearer as to its jurisdictional reach. In its current drafting it can be 
assumed that this will apply to EU CCPs, trading venues and other related entities only. The 
proposed revised wording for Article 30(2) seeks to clarify some potentially confusing 
language caused by the double negative and to clarify points on jurisdiction and retrospective 
application

Amendment 675
Olle Schmidt
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on behalf of the ALDE Group

Proposal for a regulation
Article 30 – paragraph 2 – point b

Text proposed by the Commission Amendment

(b) to prevent any other CCP or trading 
venue from obtaining access to such 
information or rights on terms any less 
advantageous than those conferred on that 
CCP or trading venue.

(b) resulting in any other CCP or trading 
venue obtaining access to such information 
or rights on terms any less advantageous 
than those conferred on that CCP or trading 
venue.

Or. en

Justification

Article 30 should be clearer as to its jurisdictional reach. In its current drafting it can be 
assumed that this will apply to EU CCPs, trading venues and other related entities only. The 
proposed revised wording for Article 30(2) seeks to clarify some potentially confusing 
language caused by the double negative and to clarify points on jurisdiction and retrospective 
application

Amendment 676
Sharon Bowles

Proposal for a regulation
Article 30 – paragraph 2 – point b a (new)

Text proposed by the Commission Amendment

(ba) Application may be made to the 
Commission for a limited term licence 
deferring some of the non-exclusive 
criteria for the purposes of testing a new 
index.

Or. en

Justification

When building an index it may not be appropriate to license immediately or before it has 
become established as a benchmark. These should be done on a case by case basis.
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Amendment 677
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 30 – paragraph 3 – point a a (new)

Text proposed by the Commission Amendment

(aa) the uses to be covered by the licences 
referred to in paragraph 1(b);

Or. en

Amendment 678
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 30 – paragraph 3 – point b

Text proposed by the Commission Amendment

(b) the conditions under which access is
granted, including confidentiality of 
information provided.

(b) the conditions under which access and 
licences are granted, including 
confidentiality of information provided
and nature of the fair, reasonable, non-
discriminatory commercial terms 
required.

Or. en

Justification

Article 30 (3) should specifically require the Commission’s delegated acts to set out the 
elements of the conditions to be applied in granting the licenses and access to information, to 
ensure that it covers the relevant aspects.

Amendment 679
Sharon Bowles

Proposal for a regulation
Article 30 – paragraph 3 – point b a (new)
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Text proposed by the Commission Amendment

(ba) the procedure to be followed when a 
CCP or trading venue declines to 
conclude a licence in the three month 
period;

Or. en

Justification

If a CCP does not negotiate, there must be a procedure.

Amendment 680
Sharon Bowles

Proposal for a regulation
Article 30 – paragraph 3 – point b b (new)

Text proposed by the Commission Amendment

(bb) the general conditions of a limited 
term licence for the purposes of testing a 
new index;

Or. en

Justification

When an index is being built, licensing may be premature, but there should be an indication 
of how exemption will work

Amendment 681
Jürgen Klute

Proposal for a regulation
Article 30 a (new)

Text proposed by the Commission Amendment

Article 30 a
In accordance with Article 9(2) of 
Regulation (EU) No 1095/2010, ESMA 
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shall monitor the investment products, 
including structured deposits and 
financial instruments which are 
marketed, distributed or sold in the 
Union. Therefore ESMA investigates 
these products which are marketed, 
distributed or sold in the Union 
successively by *. In case this 
investigation shows that a product does 
not fulfil the criteria as defined in Article 
31a of this Regulation, this product must 
not be marketed, distributed or sold in the 
Union.
Any new product that has not been 
marketed, distributed or sold in the Union 
12 months before entry into force of this 
regulation has to be investigated by 
ESMA and may only be marketed, 
distributed or sold in the EU as it fulfils 
the criteria as defined in Art. 31a of this 
Regulation.
Financial products which have been 
marketed, distributed or sold in the Union 
before entry into force of this regulation 
but not longer than 12 months before, 
may be marketed, distributed or sold as 
before until ESMA investigated whether 
they fulfil the registering criteria.
The investigation of financial products, 
which have been traded before entry into 
force of this regulation should be finished 
by *.
_____________
* OJ please insert date: 24 months after 
entry into force of this Directive.

Or. en

Justification

It is essential to urge the financial markets back to their core function: serving the real 
economy without taking unnecessarily high risk. To ensure this, financial products are subject 
to authorisation.



AM\901887EN.doc 37/121 PE489.478v01-00

EN

Amendment 682
Jürgen Klute

Proposal for a regulation
Article 31 – title

Text proposed by the Commission Amendment

ESMA powers to temporarily intervene ESMA powers to intervene

Or. en

Amendment 683
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 31 – title

Text proposed by the Commission Amendment

ESMA powers to temporarily intervene ESMA intervention powers

Or. en

Amendment 684
Kay Swinburne

Proposal for a regulation
Article 31 – paragraph 1 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

In accordance with Article 9(5) of 
Regulation (EU) No 1095/2010, ESMA 
may where it is satisfied on reasonable 
grounds that the conditions in paragraphs 2 
and 3 are fulfilled, temporarily prohibit or 
restrict in the Union:

In accordance with Article 9(5) of 
Regulation (EU) No 1095/2010, ESMA 
may in exceptional circumstances where 
the national regulator has failed to act, 
and where it is satisfied on reasonable 
grounds that the conditions in paragraphs 2 
and 3 are fulfilled, temporarily prohibit or 
restrict in the Union:

Or. en
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Amendment 685
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 31 – paragraph 1 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) the marketing, distribution or sale of 
certain financial instruments or financial 
instruments with certain features; or

(a) the marketing, distribution or sale of 
any of the financial instruments listed at 
section C of annex 1 of [new MiFID; or

Or. en

Justification

The text is referring to “certain financial instruments and types of financial activity or 
practice” and further legal clarity is required. The wording “certain” should be narrowed by 
clearly linking financial instruments to the investments listed in Section C of Annex I of 
MiFID.

Amendment 686
Werner Langen

Proposal for a regulation
Article 31 – paragraph 1 – subparagraph 1 – point b

Text proposed by the Commission Amendment

(b) a type of financial activity or practice. (b) a type of financial activity or practice.
Derivatives transactions entered into by 
non-financial undertakings which reduce 
in an objectively measurable manner risks 
directly associated with their business 
activity or liquidity management and 
financial management shall be excepted 
from the prohibitions and restrictions 
provided for by this article.

Or. de
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Justification

The draft legislation significantly extends the powers of ESMA and of national supervisory 
authorities, and the exercise of these powers will have far-reaching and unintended 
consequences for the risk management strategies of non-financial undertakings. The 
amendment therefore excludes hedge derivatives of non-financial undertakings from the 
measures concerning supervision. This exclusion takes account of the fact that the derivatives 
transactions in question do not present any risk to the stability of the financial system.

Amendment 687
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 31 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

A prohibition or restriction may apply in 
circumstances, or be subject to exceptions, 
specified by ESMA.

A prohibition or restriction may apply in 
exceptional circumstances, specified by 
ESMA.

Or. en

Justification

ESMA shall only take a decision under paragraph 1 when a financial instrument or activity or 
practice gives rise to significant investor protection concerns or poses a serious threat to the 
orderly functioning and integrity of financial markets or the stability of the whole or part of 
the financial system and ESMA has concluded, having conducted a formal market failure 
analysis

Amendment 688
Thomas Mann

Proposal for a regulation
Article 31 – paragraph 1 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Derivative contracts of non-financial 
counterparties which are objectively 
measurable as reducing risks directly 
relating to the commercial activity or 
treasury financing activity according to 
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[Art. 10] of Regulation [...] (EMIR) shall 
be exempted from the prohibition or 
restriction.

Or. en

Amendment 689
Werner Langen

Proposal for a regulation
Article 31 – paragraph 1 – subparagraph 2 a (new)

Text proposed by the Commission Amendment

The power granted by paragraph 1 shall 
not apply to derivatives of a non-financial 
counterparty which reduce in an 
objectively measurable manner risks 
directly associated with the business 
activity or business financing of this 
counterparty or of non-financial 
counterparties belonging to its group of 
undertakings.

Or. de

Justification

EMIR erkennt durch die Ausnahme von der Clearingverpflichtung zu Gunsten nicht-
finanzieller Firmen das Bedürfnis dieser Unternehmen für ein effizientes und nachhaltiges 
Risikomanagement, z.B. zur Reduzierung von Warenpreisrisiken, an. Allerdings weitet der 
Kommissionsvorschlag die Befugnisse der ESMA um erhebliche Eingriffsbefugnisse aus, so 
kann ESMA auch den Handel mit Derivaten zum Zwecke des Risikomanagement verbieten. 
Die Ausübung dieser Befugnisse würde somit die Risikomanagementstrategie und -tätigkeiten 
von nicht-finanziellen Unternehmen schwer beeinträchtigen bzw. schwer planbar machen. 
Daher nimmt die Änderung - entsprechend der EMIR - Derivatetransaktionen nicht-
finanzieller Unternehmen zum Zwecke des Risikomanagements von diesen 
aufsichtsrechtlichen Maßnahmen aus.

Amendment 690
Burkhard Balz

Proposal for a regulation
Article 31 – paragraph 1 a (new)
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Text proposed by the Commission Amendment

1a. In accordance with Article 9(2) 
regulation (EU) No. 1095/2010, ESMA 
shall support competent authorities when 
monitoring the investment products, 
including structured deposits and 
financial instruments which are 
marketed, distributed or sold in the Union 
before they are marketed, distributed or 
sold in the Union in cooperation with the 
competent authorities.

Or. en

Amendment 691
Thomas Mann

Proposal for a regulation
Article 31 – paragraph 2 – introductory part

Text proposed by the Commission Amendment

2. ESMA shall only take a decision under 
paragraph 1 if all of the following 
conditions are fulfilled:

2. ESMA shall take a decision under 
paragraph 1 if all of the following 
conditions are fulfilled:

Or. en

Amendment 692
Sharon Bowles

Proposal for a regulation
Article 31 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) the proposed action addresses a threat 
to investor protection or to the orderly 
functioning and integrity of financial 
markets or to the stability of the whole or 
part of the financial system in the Union;

(a) the proposed action addresses a serious 
threat to investor protection or to the 
orderly functioning and integrity of 
financial markets or to the stability of the 
whole or part of the financial system in the 
Union;
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Or. en

Amendment 693
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 31 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) the proposed action addresses a threat 
to investor protection or to the orderly 
functioning and integrity of financial 
markets or to the stability of the whole or 
part of the financial system in the Union;

(a) the proposed action addresses a threat 
to investor protection or to the orderly 
functioning, economic utility and integrity 
of financial markets or to the stability of 
the whole or part of the financial system in 
the Union;

Or. en

Amendment 694
Thomas Mann

Proposal for a regulation
Article 31 – paragraph 2 – point c

Text proposed by the Commission Amendment

(c) a competent authority or competent 
authorities have not taken action to 
address the threat or actions that have 
been taken do not adequately address the 
threat.

deleted

Or. en

Justification

In view of the pan-European nature of most financial services, supervisory intervention 
should be equally effective throughout the EU. The intervention powers should thus be 
primarily attributed to ESMA in order to ensure a coordinated EU response to investor 
protection concerns or systemic risks. Vesting the intervention powers with national 
authorities bears the risk of further amplifying national differences as regards distribution of 
financial products and hence represents a real threat to the Single Market for financial 
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services. It could also undermine the general regulatory approach by other EU Directives 
such as UCITS Directive and AIFMD. The UCITS Directive relies on the principle of funds 
receiving the EU passport for cross-border distribution on the basis of product authorisation 
by their home State competent authorities. This general qualification of UCITS for marketing 
to EU retail clients might be overruled under the proposed MiFID rules for product 
intervention.

Amendment 695
Sharon Bowles

Proposal for a regulation
Article 31 – paragraph 3 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

When taking action under this Article 
ESMA shall take into account the extent 
to which the action:

When taking action under this Article 
ESMA shall, insofar as possible, ensure 
that the action:

Or. en

Amendment 696
Thomas Mann

Proposal for a regulation
Article 31 – paragraph 3 – subparagraph 2

Text proposed by the Commission Amendment

Where a competent authority or 
competent authorities have taken a 
measure under Article 32, ESMA may 
take any of the measures referred to in 
paragraph 1 without issuing the opinion 
provided for in Article 33.

deleted

Or. en

Justification

Consequence of previous amendment.
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Amendment 697
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 31 a (new)

Text proposed by the Commission Amendment

Article 31 a
Approved products for retail clients

ESMA may establish criteria for certain 
products approved suitable for retail 
clients, to ensure sufficient supply for 
retail customers of easily understandable 
financial products at low costs.

Or. en

Amendment 698
Jürgen Klute

Proposal for a regulation
Article 31 a (new)

Text proposed by the Commission Amendment

Article 31 a
Any financial product shall be 
investigated, registered and admitted by 
ESMA in order to be marketed, 
distributed or traded inside the Union. 
Products existing before entry into force 
of this regulation are grandfathered as 
defined in Article 31 -1 of this Regulation.
ESMA shall develop draft regulatory 
technical standards to specify the criteria 
which have to be investigated before a 
financial product could be registered. The 
criteria which should be investigated are 
including, but not limited to:
- low risks for the economy and the 
society as a whole
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- transparency of the financial product for 
the public, the market participants and the 
relevant authorities
- serving the needs of the real economy
- possible causation or enhancement of 
price volatility in any market.
- possible distortion of price formation
- possible enhancement of excessive 
speculation
To register a financial product in the 
Union, the issuer shall pay a fee to 
ESMA. The fee shall be related to the 
complexity of the respective product.
The fees shall be set by ESMA and cover 
at least two thirds of the costs arising 
from the initial investigation for 
registering the respective financial 
product.

Or. en

Amendment 699
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 31 b (new)

Text proposed by the Commission Amendment

Article 31b
Non-discriminatory access to financial 

products for independent intermediaries
Financial products shall be made 
available to all intermediaries on equal 
terms by their issuers.

Or. en
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Amendment 700
Jürgen Klute

Proposal for a regulation
Article 31 b (new)

Text proposed by the Commission Amendment

Article 31b
Financial products and funds which are 
related to commodity price development 
and products including such elements 
shall be prohibited from being marketed, 
distributed or sold in the Union.

Or. en

Justification

Evidence shows that actively and passively managed products related to commodity price 
development as for instance index funds are one of the main reasons for the high volatility of 
commodity prices in recent years. To ensure the supply with food and raw materials at 
reasonable prices, these products have to be prohibited.

Amendment 701
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 32 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. A competent authority may prohibit or 
restrict in or from that Member State:

1. A competent authority may prohibit or 
restrict in or from that Member State on an 
exceptional basis:

Or. en

Justification

The competent authority shall only take a decision under paragraph 1 when a financial 
instrument or activity or practice gives rise to significant investor protection concerns or 
poses a serious threat to the orderly functioning and integrity of financial markets or the 
stability of the whole or part of the financial system and the authority having conducted a 
formal market failure analysis
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Amendment 702
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 32 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) the marketing, distribution or sale of
certain financial instruments or financial 
instruments with certain features; or

(a) the marketing, distribution or sale of
any of the financial instruments listed at 
section C of annex 1 of [new MiFID]; or

Or. en

Justification

The text is referring to “certain financial instruments and types of financial activity or 
practice” and further legal clarity is required. The wording “certain” should be narrowed by 
clearly linking financial instruments to the investments listed in Section C of Annex I of 
MiFID.

Amendment 703
Thomas Mann

Proposal for a regulation
Article 32 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Derivative transactions of non-financial 
counterparties which are objectively 
measurable as reducing risks directly 
related to the commercial activity or 
treasury financing activity according to 
[Art. 10] of Regulation [...] (EMIR) shall 
be exempted from the prohibition or 
restriction.

Or. en
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Amendment 704
Werner Langen

Proposal for a regulation
Article 32 – paragraph 1 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The power granted by paragraph 1 shall 
not apply to derivatives of a non-financial 
counterparty which reduce in an 
objectively measurable manner risks 
directly associated with the business 
activity or business financing of this 
counterparty or of non-financial 
counterparties belonging to its group of 
undertakings.

Or. de

Justification

The exemption of non-financial firms from the clearing obligation makes it possible for these 
undertakings to perform efficient and lasting risk management with the aid of structured, non-
standardisable transactions on OTC markets, for example to reduce commodity price risks. 
For this purpose, these firms must remain able to find and buy derivatives tailored to their 
particular needs on OTC markets.

Amendment 705
Robert Goebbels, Antolín Sánchez Presedo, Udo Bullmann, Arlene McCarthy

Proposal for a regulation
Article 32 – paragraph 2 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) a financial instrument or activity or 
practice gives rise to significant investor 
protection concerns or poses a serious 
threat to the orderly functioning and 
integrity of financial markets or the 
stability of whole or part of the financial 
system;

(a) an investment product, a financial 
instrument or activity or practice gives rise 
to significant investor protection concerns 
or poses a serious threat to the orderly 
functioning and integrity of financial 
markets or the stability of whole or part of 
the financial system, or a derivative 
product has a detrimental effect on the 
price formation mechanism in the 
underlying market;
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Or. en

Justification

‘Investment’ in financial products or instruments replicating indexes has massively increased 
in the last 10 years, in particular in the derivatives market. These products have a proven 
detrimental effect on the price formation mechanism of the underlying market.

Amendment 706
Thomas Mann

Proposal for a regulation
Article 32 – paragraph 2 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) a financial instrument or activity or 
practice gives rise to significant investor 
protection concerns or poses a serious 
threat to the orderly functioning and 
integrity of financial markets or the 
stability of whole or part of the financial 
system;

(a) a financial instrument or activity or 
practice gives rise to significant investor 
protection concerns or poses a serious 
threat to the orderly functioning and 
integrity of financial markets in the
relevant Member State;

Or. en

Justification

Intervention by competent authorities should take place only if the concerns relate to matters 
of national investor protection or pose risk to the orderly functioning of markets on the 
territory of an individual Member State. Financial activities or practices representing a treat 
to the financial stability or endangering investor protection or market integrity on the pan-
European scale should require coordinated action by ESMA under Article 31.

Amendment 707
Burkhard Balz

Proposal for a regulation
Article 32 – paragraph 2 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) a financial instrument or activity or 
practice gives rise to significant investor 
protection concerns or poses a serious 

(a) a financial instrument or activity or 
practice gives rise to shortcomings in 
retail investor protection and such 
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threat to the orderly functioning and 
integrity of financial markets or the 
stability of whole or part of the financial 
system;

shortcomings can only be remedied by a 
prohibition or restriction or poses a 
serious threat to the orderly functioning 
and integrity of financial markets or the 
stability of whole or part of the financial 
system;

Or. en

Amendment 708
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 32 – paragraph 2 – subparagraph 1 – point a a (new)

Text proposed by the Commission Amendment

(aa) internal sales targets, selling policies 
or monetary or non-monetary 
inducements to sell certain products are 
not in accordance with the client structure 
of an investment firm or are incentivising 
intermediaries to sell unsuitable products 
to investors;

Or. en

Amendment 709
Sharon Bowles

Proposal for a regulation
Article 32 – paragraph 2 – subparagraph 1 – point d

Text proposed by the Commission Amendment

(d) it has properly consulted with 
competent authorities in other Member 
States that may be significantly affected by 
the action; and

(d) it has properly consulted with relevant 
market participants and competent 
authorities in other Member States that 
may be significantly affected by the action; 
and

Or. en
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Amendment 710
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 32 – paragraph 2 – subparagraph 1 – point e

Text proposed by the Commission Amendment

(e) the action does not have a 
discriminatory effect on services or 
activities provided from another Member 
State.

deleted

Or. en

Amendment 711
Werner Langen

Proposal for a regulation
Article 32 – paragraph 2 – subparagraph 1 – point e

Text proposed by the Commission Amendment

(e) the action does not have a 
discriminatory effect on services or 
activities provided from another Member 
State.

(e) the action does not have a 
discriminatory effect on services or 
activities provided from another Member 
State. Derivatives transactions entered 
into by non-financial undertakings which 
reduce in an objectively measurable 
manner risks directly associated with their 
business activity or liquidity management 
and financial management pursuant to 
Article [10] of Regulation […] (EMIR) 
shall be excepted from the prohibitions 
and restrictions provided for by this 
article.

Or. de

Justification

The draft legislation significantly extends the powers of ESMA and of national supervisory 
authorities, and the exercise of these powers will have far-reaching and unintended 
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consequences for the risk management strategies of non-financial undertakings. The 
amendment therefore excludes hedge derivatives of non-financial undertakings from the 
measures concerning supervision. This exclusion takes account of the fact that the derivatives 
transactions in question do not present any risk to the stability of the financial system.

Amendment 712
Burkhard Balz

Proposal for a regulation
Article 32 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. Before imposing a prohibition or 
restriction under paragraph 1, the 
competent authority shall give notice of its 
intention to prohibit or restrict an 
investment product or financial 
instrument.

Or. en

Amendment 713
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 32 – paragraph 3 – introductory part

Text proposed by the Commission Amendment

3. The competent authority shall not take 
action under this Article unless, not less 
than one month before it takes the action, it 
has notified all other competent 
authorities and ESMA in writing of details 
of:

3. The competent authority shall not take 
action under this Article unless, not less
than one month before it takes the action, it 
has notified ESMA in writing of details of:

Or. en

Amendment 714
Sharon Bowles
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Proposal for a regulation
Article 32 – paragraph 3 – introductory part

Text proposed by the Commission Amendment

3. The competent authority shall not take 
action under this Article unless, not less 
than one month before it takes the action, it 
has notified all other competent authorities 
and ESMA in writing of details of:

3. The competent authority shall not take 
action under this Article unless, not less 
than one month before it takes the action, it 
has consulted with relevant market 
participants, all other competent 
authorities and ESMA, and it has 
published in writing the details of:

Or. en

Amendment 715
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 32 – paragraph 3 – point c

Text proposed by the Commission Amendment

(c) the evidence upon which it has based 
its decision and upon which is satisfied 
that each of the conditions in paragraph 1 
are met.

deleted

Or. en

Amendment 716
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 32 – paragraph 3 – point c a (new)

Text proposed by the Commission Amendment

(ca) the action is proportionate taking into 
account the likely effect on the investor 
who may hold, use or benefit from the 
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financial instrument or activity;

Or. en

Justification

The decision must be in the interest of the investor.

Amendment 717
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 32 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. When the time needed by the 
consultation foreseen by paragraph 2 (c) 
and the one month delay foreseen by 
paragraph 3 could cause irreversible 
damage to consumers, the competent 
authority may take action under this 
Article on a temporary basis not 
exceeding three months. In that case, at 
the same time it takes action, the 
competent authority informs all other 
authorities and ESMA.

Or. en

Justification

following a proposal of BEUC

Amendment 718
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 32 – paragraph 6

Text proposed by the Commission Amendment

6. The Commission shall adopt by means 6. ESMA shall develop draft regulatory 
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of delegated acts in accordance with 
Article 41 measures specifying criteria and 
factors to be taken into account by 
competent authorities in determining when 
the threats to investor protection or to the 
orderly functioning and integrity of 
financial markets and to the stability of the 
whole or part of the financial system of the 
Union referred to in paragraph 2(a) arise.

technical standards to specify criteria and 
factors to be taken into account by 
competent authorities in determining when 
the threats to investor protection or to the 
orderly functioning and integrity of 
financial markets and to the stability of the 
whole or part of the financial system of the 
Union referred to in paragraph 2(a) arise.

ESMA shall submit those draft regulatory 
technical standards to the Commission 
by...*. Power is delegated to the 
Commission to adopt the regulatory 
technical standards referred to in the first 
subparagraph in accordance with Articles 
10 to 14 of Regulation (EU) No 
1095/2010.

Or. en

Justification

As this question relates to supervisory matters, it is more appropriate for ESMA to develop 
the draft regulatory standards.

Amendment 719
Kay Swinburne

Proposal for a regulation
Article 32 a (new)

Text proposed by the Commission Amendment

Article 32a
Product Innovation

Investment firms, when launching any 
investment products or structured 
products aimed at retail investors should 
ensure compliance with suitable measures 
on product governance as required by the 
national competent authority to prevent 
inappropriate products coming to market. 
As a minimum, product governance 
should include suitable risk management 
and regular product performance 
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assessments.

Or. en

Amendment 720
Robert Goebbels, Antolín Sánchez Presedo, Udo Bullmann, Arlene McCarthy

Proposal for a regulation
Article 32 a (new)

Text proposed by the Commission Amendment

Article 32a
Prohibition of certain financial 

instruments
National competent authorities shall 
prohibit the marketing, distribution and 
sale of all financial instruments offering 
commodity index replications. This 
measure shall take effect six months after 
the entry into force of this Regulation.

Or. en

Justification

Commodity derivative markets have become increasingly linked to financial speculation and 
the prices of the commodities are increasingly driven by factors other than supply and 
demand. Banning products such as commodity index replications - which allow investors to 
speculate on commodity markets without holding the underlying instruments - would be a first 
step in the right direction.

Amendment 721
Robert Goebbels, Arlene McCarthy

Proposal for a regulation
Article 33 – paragraph 1

Text proposed by the Commission Amendment

1. ESMA shall perform a facilitation and 
coordination role in relation to action taken 
by competent authorities under Article 32. 

1. ESMA shall perform a facilitation and 
coordination role in relation to action taken 
by competent authorities under Article 32
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In particular ESMA shall ensure that action 
taken by a competent authority is justified 
and proportionate and that where 
appropriate a consistent approach is taken 
by competent authorities.

and 32a. In particular ESMA shall ensure 
that action taken by a competent authority 
is justified and proportionate and that 
where appropriate a consistent approach is 
taken by competent authorities.

Or. en

Amendment 722
Sven Giegold
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 33 – paragraph 1

Text proposed by the Commission Amendment

1. ESMA shall perform a facilitation and 
coordination role in relation to action taken 
by competent authorities under Article 32. 
In particular ESMA shall ensure that 
action taken by a competent authority is 
justified and proportionate and that where 
appropriate a consistent approach is taken 
by competent authorities.

1. ESMA shall perform a facilitation and 
coordination role in relation to action taken 
by competent authorities under Article 32. 
ESMA shall ensure that action that where 
appropriate a consistent approach is taken
by competent authorities.

Or. en

Amendment 723
Thomas Mann

Proposal for a regulation
Article 33 – paragraph 1

Text proposed by the Commission Amendment

1. ESMA shall perform a facilitation and 
coordination role in relation to action taken 
by competent authorities under Article 32. 
In particular ESMA shall ensure that action 
taken by a competent authority is justified 
and proportionate and that where 
appropriate a consistent approach is taken 
by competent authorities.

1. ESMA shall perform a facilitation and 
coordination role in relation to action taken 
by competent authorities under Article 32. 
In particular ESMA shall ensure that action 
taken by a competent authority is justified 
and proportionate and limited to 
circumstances where concerns in terms of 
investor protection or a threat to the 
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orderly functioning and integrity of 
financial markets arise mainly on the 
territory of a specific Member State.

Or. en

Justification

Intervention by competent authorities should take place only if the concerns relate to matters 
of national investor protection or pose risk to the orderly functioning of markets on the 
territory of an individual Member State. Financial activities or practices representing a treat 
to the financial stability or endangering investor protection or market integrity on the pan-
European scale should require coordinated action by ESMA under Article 31.

Amendment 724
Robert Goebbels, Arlene McCarthy

Proposal for a regulation
Article 33 – paragraph 2

Text proposed by the Commission Amendment

2. After receiving notification under 
Article 32 of any action that is to be 
imposed under that Article, ESMA shall 
adopt an opinion on whether it considers 
the prohibition or restriction is justified and 
proportionate. If ESMA considers that the 
taking of a measure by other competent 
authorities is necessary to address the risk, 
it shall also state this in the opinion. The 
opinion shall be published on ESMA's 
website.

2. After receiving notification under 
Article 32 and 32a of any action that is to 
be imposed under that Article, ESMA shall 
adopt an opinion on whether it considers 
the prohibition or restriction is justified and 
proportionate. If ESMA considers that the 
taking of a measure by other competent 
authorities is necessary, it shall also state 
this in the opinion. The opinion shall be 
published on ESMA's website.

Or. en

Amendment 725
Thomas Mann

Proposal for a regulation
Article 33 – paragraph 2
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Text proposed by the Commission Amendment

2. After receiving notification under 
Article 32 of any action that is to be 
imposed under that Article, ESMA shall 
adopt an opinion on whether it considers 
the prohibition or restriction is justified and 
proportionate. If ESMA considers that the 
taking of a measure by other competent 
authorities is necessary to address the risk, 
it shall also state this in the opinion. The 
opinion shall be published on ESMA's 
website.

2. After receiving notification under 
Article 32 of any action that is to be 
imposed under that Article, ESMA shall 
within one month adopt an opinion on 
whether it considers the prohibition or 
restriction is justified and proportionate
and whether the concerns in terms of 
investor protection or the threat to the 
orderly functioning and the integrity of 
financial markets is limited to the territory 
of the relevant Member State. If ESMA 
considers that a coordinated action by 
ESMA under Article 31 is necessary to 
address the risk, it shall also state this in 
the opinion. In this case, the competent 
authority issuing the notification shall 
abstain from any measures under Article 
32. The opinion shall be published on 
ESMA's website.

Or. en

Justification

Intervention by competent authorities should take place only if the concerns relate to matters 
of national investor protection or pose risk to the orderly functioning of markets on the 
territory of an individual Member State. Financial activities or practices representing a treat 
to the financial stability or endangering investor protection or market integrity on the pan-
European scale should require coordinated action by ESMA under Article 31.

Amendment 726
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Chapter 2 – title

Text proposed by the Commission Amendment

Positions Position Management and Positions

Or. en
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Amendment 727
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 34 – paragraph 1

Text proposed by the Commission Amendment

1. ESMA shall perform a facilitation and 
coordination role in relation to measures 
taken by competent authorities pursuant to 
Article 71(2) subparagraph (i) and Article 
72(1) subparagraphs (f) and (g) of 
Directive [new MiFID]. In particular 
ESMA shall ensure that a consistent 
approach is taken by competent authorities 
with regard to when these powers are 
exercised, the nature and scope of the 
measures imposed, and the duration and 
follow-up of any measures.

1. ESMA shall perform a facilitation and 
coordination role in relation to measures 
taken by competent authorities pursuant to 
Article 71(2) subparagraph (i) and Article 
72 (f) and (g) of Directive [new MiFID]. In 
particular ESMA shall ensure that a 
consistent approach is taken by competent 
authorities with regard to when these 
powers are exercised, the nature and scope 
of the measures imposed, and the duration 
and follow-up of any measures.

Or. en

Justification

There is only one paragraph in Article 72 of MiFID

Amendment 728
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 34 – paragraph 2

Text proposed by the Commission Amendment

2. After receiving notification of any 
measure under Article 83(5) of Directive 
[new MiFID] ESMA shall record the 
measure and the reasons thereof. In relation 
to measures pursuant to Article 72(1) 
subparagraph (f) and (g) of Directive 
[new MiFID], it shall maintain and publish 

2. After receiving notification of any 
measure under Article 83(5) of Directive 
[new MiFID] ESMA shall record the 
measure and the reasons thereof. In relation 
to measures pursuant to Article 72 (f) and 
(g) of Directive [new MiFID], it shall 
maintain and publish on its website a 
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on its website a database with summaries 
of the measures in force including details 
on the person or class of persons 
concerned, the applicable financial 
instruments, any quantitative measures or 
thresholds such as the maximum number 
of contracts persons can enter into before 
a limit is reached, any exemptions thereto, 
and the reasons thereof.

database with summaries of the measures 
in force including details on the person or 
class of persons concerned, the applicable 
financial instruments, any quantitative 
measures or thresholds such as the 
maximum open positions persons can hold
before a limit is reached, any exemptions 
thereto, and the reasons thereof.

Or. en

Justification

A threshold should not refer to the number of contracts a person can enter into. If a threshold 
should apply for commodity derivatives, it should refer to the open positions.

Amendment 729
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 34 – paragraph 2

Text proposed by the Commission Amendment

2. After receiving notification of any 
measure under Article 83(5) of Directive 
[new MiFID] ESMA shall record the 
measure and the reasons thereof. In relation 
to measures pursuant to Article 72(1) 
subparagraph (f) and (g) of Directive [new 
MiFID], it shall maintain and publish on its 
website a database with summaries of the 
measures in force including details on the 
person or class of persons concerned, the 
applicable financial instruments, any 
quantitative measures or thresholds such as 
the maximum number of contracts persons 
can enter into before a limit is reached, any 
exemptions thereto, and the reasons 
thereof.

2. After receiving notification of any 
measure under Article 83(5) of Directive 
[new MiFID] ESMA shall record the 
measure and the reasons thereof. In relation 
to measures pursuant to Article 72(1) 
subparagraph (f) and (g) of Directive [new 
MiFID], it shall maintain and publish on its 
website a database with summaries of the 
measures in force including details on the 
person or class of persons concerned, the 
applicable financial instruments, any 
quantitative and qualitative measures or 
thresholds such as the maximum number of 
contracts and the market and notional 
values of gross and open positions persons 
can enter into before a limit is reached, any 
exemptions thereto, and the reasons 
thereof.

Or. en
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Amendment 730
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. In accordance with Article 9(5) of 
Regulation (EU) No 1095/2010, ESMA 
shall, where all conditions in paragraph 2 
are satisfied, take one or more of the 
following measures:

1. In accordance with Article 9(5) of 
Regulation (EU) No 1095/2010, ESMA 
takes, where all conditions in paragraph 2 
are satisfied, (...) one or more of the 
following measures:

Or. en

Amendment 731
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. In accordance with Article 9(5) of 
Regulation (EU) No 1095/2010, ESMA 
shall, where all conditions in paragraph 2 
are satisfied, take one or more of the 
following measures:

1. In accordance with Article 9(5) of 
Regulation (EU) No 1095/2010, ESMA 
shall, where any of the conditions in 
paragraph 2 are satisfied, take one or more 
of the following measures:

Or. en

Amendment 732
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) request from any person information (a) request from any person, class of 



AM\901887EN.doc 63/121 PE489.478v01-00

EN

including all relevant documentation 
regarding the size and purpose of a position 
or exposure entered into via a derivative];

persons or investment firm(s) information 
including all relevant documentation 
regarding the size and purpose of a position 
or exposure entered into via a derivative;

Or. en

Amendment 733
Robert Goebbels, Arlene McCarthy

Proposal for a regulation
Article 35 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) after analysing the information 
obtained, require any such person to take 
steps to reduce the size of the position or 
exposure;

(b) after analysing the information 
obtained, require any such person to take 
steps to reduce the size of or to eliminate 
the position or exposure;

Or. en

Amendment 734
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) after analysing the information 
obtained, require any such person to take 
steps to reduce the size of the position or 
exposure;

(b) after analysing the information 
obtained, require any such person, class of 
persons or investment firm(s) to take steps 
to reduce the size of the position or 
exposure;

Or. en

Amendment 735
Pascal Canfin
on behalf of the Verts/ALE Group



PE489.478v01-00 64/121 AM\901887EN.doc

EN

Proposal for a regulation
Article 35 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) after analysing the information 
obtained, require any such person to take 
steps to reduce the size of the position or 
exposure;

(b) after analysing the information 
obtained, require any such person or class 
of investors to take steps to reduce the size 
of the position or exposure;

Or. en

Amendment 736
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) limit the ability of a person from 
entering into a commodity derivative.

(c) limit the ability of a person, class of 
persons or investment firm(s) from 
entering into a commodity derivative.

Or. en

Justification

Where competent authorities are unable to act to prevent distortion of the price discovery 
function of the commodity derivative markets, or fail to do so, ESMA must intervene, 
including through applying limits on the number of contracts a person of class of persons may 
enter into or hold.

Amendment 737
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) limit the ability of a person from 
entering into a commodity derivative.

(c) limit the ability of a person from 
entering into a commodity derivative or 
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prohibit new classes of contracts.

Or. en

Amendment 738
Thomas Mann

Proposal for a regulation
Article 35 – paragraph 1 – point c a (new)

Text proposed by the Commission Amendment

(ca) Derivative transactions of non-
financial counterparties which are 
objectively measurable as reducing risks 
directly related to the commercial activity 
or treasury financing activity according to 
[Art. 10] of Regulation [...] (EMIR) shall 
be exempted from the prohibition or 
restriction.

Or. en

Amendment 739
Werner Langen

Proposal for a regulation
Article 35 – paragraph 1 – point c a (new)

Text proposed by the Commission Amendment

(ca) Derivatives transactions entered into 
by non-financial undertakings which 
reduce in an objectively measurable 
manner risks directly associated with their 
business activity or liquidity management 
and financial management pursuant to 
Article [10] of Regulation […] (EMIR) 
shall be excepted from the measures 
provided for by this article.

Or. de
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Justification

The draft legislation significantly extends the powers of ESMA and of national supervisory 
authorities, and the exercise of these powers will have far-reaching and unintended 
consequences for the risk management strategies of non-financial undertakings. The 
amendment therefore excludes hedge derivatives of non-financial undertakings from the 
measures concerning supervision. This exclusion takes account of the fact that the derivatives 
transactions in question do not present any risk to the stability of the financial system.

Amendment 740
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 1 – point c a (new)

Text proposed by the Commission Amendment

(ca) apply limits on the number of 
commodity derivative contracts a person, 
class of persons or investment firm(s) can 
enter into over a specific period of time.

Or. en

Amendment 741
Werner Langen

Proposal for a regulation
Article 35 – paragraph 1 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The power granted by paragraph 1(b) and 
(c) shall not apply to derivatives of a non-
financial counterparty which reduce in an 
objectively measurable manner risks 
directly associated with the business 
activity or business financing of this 
counterparty or of non-financial 
counterparties belonging to its group of 
undertakings.

Or. de
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Justification

The exemption of non-financial firms from the clearing obligation makes it possible for these 
undertakings to perform efficient and lasting risk management with the aid of structured, non-
standardisable transactions on OTC markets, for example to reduce commodity price risks. 
For this purpose, these firms must remain able to find and buy derivatives tailored to their 
particular needs on OTC markets.

Amendment 742
Robert Goebbels, Arlene McCarthy

Proposal for a regulation
Article 35 – paragraph 2 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

ESMA shall only take a decision under 
paragraph 1 if all of the following 
conditions are fulfilled:

ESMA shall take a decision under 
paragraph 1 if all of the following 
conditions are fulfilled:

Or. en

Amendment 743
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 2 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

ESMA shall only take a decision under 
paragraph 1 if all of the following 
conditions are fulfilled:

ESMA shall take a decision under 
paragraph 1 if all of the following 
conditions are fulfilled:

Or. en

Amendment 744
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 2 – subparagraph 1 – introductory part
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Text proposed by the Commission Amendment

ESMA shall only take a decision under 
paragraph 1 if all of the following 
conditions are fulfilled:

Without prejudice to the measures 
foreseen in article 59 of the MiFID 
directive ESMA shall only take a decision 
under paragraph 1 if one or more of the 
following conditions are fulfilled:

Or. en

Amendment 745
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 2 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) the measures listed in points (a) to (c) 
of paragraph 1 address a threat to the 
orderly functioning and integrity of 
financial markets including in relation to 
delivery arrangements for physical 
commodities, or the stability of the whole 
or part of the financial system in the 
Union;

(a) the measures listed in points (a) to (c) 
of paragraph 1 prevent market abuse, 
reduce or eliminate excessive speculation,
address a threat to the orderly functioning 
and integrity of financial markets and 
orderly pricing including in relation to 
delivery arrangements for physical 
commodities and price discovery for the 
underlying commodity market, or the 
stability of the whole or part of the 
financial system;

Or. en

Justification

Where competent authorities are unable to act to prevent distortion of the price discovery 
function of the commodity derivative markets, or fail to do so, ESMA must intervene, 
including through applying limits on the number of contracts a person of class of persons may 
enter into or hold.

Amendment 746
Pascal Canfin
on behalf of the Verts/ALE Group
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Proposal for a regulation
Article 35 – paragraph 2 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) the measures listed in points (a) to (c) 
of paragraph 1 address a threat to the 
orderly functioning and integrity of 
financial markets including in relation to 
delivery arrangements for physical 
commodities, or the stability of the whole 
or part of the financial system in the 
Union;

(a) the measures listed in points (a) to (c) 
of paragraph 1 address a threat to the 
efficient and orderly functioning and 
integrity of financial markets including in 
relation to delivery arrangements for 
physical commodities by leading to 
excessive speculation and market 
manipulation, increased volatility or 
distortion of price discovery, or the 
stability of the whole or part of the 
financial system in the Union or distorts 
risk management functions of commodity 
markets;

Or. en

Amendment 747
Robert Goebbels, Arlene McCarthy

Proposal for a regulation
Article 35 – paragraph 3 – point a

Text proposed by the Commission Amendment

(a) does significantly address the threat to 
the orderly functioning and integrity of 
financial markets or of delivery 
arrangements for physical commodities, or 
the stability of the whole or part of the 
financial system in the Union or 
significantly improve the ability of 
competent authorities to monitor the threat;

(a) does significantly address the threat to 
the orderly functioning and integrity of 
financial markets or of delivery 
arrangements for physical commodities, or 
the stability of the whole or part of the 
financial system in the Union or 
significantly improve the ability of 
competent authorities to monitor the threat, 
and in particular the extent to which the 
measure:
(i) supports liquidity as necessary to 
facilitate transactions which objectively 
reduce risks directly related to commercial 
activities related to the commodity;
(ii) prevents market abuse;
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(iii) supports orderly pricing and 
settlement conditions;
(iv) ensures price discovery for the 
physical market;
(v) prevents the build-up of market 
distorting positions;

Or. en

Amendment 748
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 3 – point a

Text proposed by the Commission Amendment

(a) does significantly address the threat to 
the orderly functioning and integrity of 
financial markets or of delivery 
arrangements for physical commodities, or 
the stability of the whole or part of the 
financial system in the Union or 
significantly improve the ability of 
competent authorities to monitor the threat;

(a) does significantly prevent market 
abuse, reduce or eliminate excessive 
speculation, address the threat to the 
orderly pricing, orderly functioning and 
integrity of financial markets or of delivery 
arrangements for physical commodities
and price discovery for the underlying 
commodity market, or the stability of the 
whole or part of the financial system in the 
Union or significantly improve the ability 
of competent authorities to monitor the 
threat;

Or. en

Amendment 749
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 3 – point a

Text proposed by the Commission Amendment

(a) does significantly address the threat to 
the orderly functioning and integrity of 

(a) addresses the threat to the efficient and
orderly functioning and integrity of 
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financial markets or of delivery 
arrangements for physical commodities, or 
the stability of the whole or part of the 
financial system in the Union or 
significantly improve the ability of 
competent authorities to monitor the threat;

financial markets or of delivery 
arrangements for physical commodities, or 
the stability of the whole or part of the 
financial system in the Union or improve 
the ability of competent authorities to 
monitor the threat;

Or. en

Amendment 750
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 3 – point c

Text proposed by the Commission Amendment

(c) does not have a detrimental effect on 
the efficiency of financial markets, 
including reducing liquidity in those 
markets or creating uncertainty for 
market participants, that is 
disproportionate to the benefits of the 
measure.

(c) does not have a detrimental effect on 
the efficiency of financial and underlying 
commodity markets, including distorting 
their price discovery function, that is 
disproportionate to the benefits of the 
measure.

Or. en

Justification

Where competent authorities are unable to act to prevent distortion of the price discovery 
function of the commodity derivative markets, or fail to do so, ESMA must intervene, 
including through applying limits on the number of contracts a person of class of persons may 
enter into or hold.

Amendment 751
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 3 – point c

Text proposed by the Commission Amendment

(c) does not have a detrimental effect on (c) does not have a detrimental effect on 
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the efficiency of financial markets, 
including reducing liquidity in those 
markets or creating uncertainty for market 
participants, that is disproportionate to the 
benefits of the measure.

the efficiency of financial markets, 
including reducing liquidity required by 
bona fide hedging transactions in those 
markets or creating uncertainty for market 
participants, that is disproportionate to the 
benefits of the measure.

Or. en

Amendment 752
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 35 – paragraph 4

Text proposed by the Commission Amendment

4. Before deciding to undertake or renew 
any measure referred to in paragraph 1, 
ESMA shall notify relevant competent 
authorities of the measure it proposes. In 
case of a request under subparagraph (a) or 
(b) of paragraph 1 the notification shall 
include the identity of the person or 
persons to whom it was addressed and the 
details and reasons thereof. In case of a 
measure under subparagraph (c) of 
paragraph 1 the notification shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative 
measures such as the maximum number of 
contracts the person or class of persons in 
question can enter into, and the reasons 
thereof.

4. Before deciding to undertake or renew 
any measure referred to in paragraph 1, 
ESMA shall notify relevant competent 
authorities of the measure it proposes. In 
case of a request under subparagraph (a) or 
(b) of paragraph 1 the notification shall 
include the identity of the person or 
persons to whom it was addressed and the 
details and reasons thereof. In case of a 
measure under subparagraph (c) of 
paragraph 1 the notification shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative 
measures such as the maximum open 
positions the person or class of persons in 
question can hold, and the reasons thereof.

Or. en

Justification

A threshold should not refer to the number of contracts a person can enter into. If a threshold 
should apply for commodity derivatives, it should refer to the open positions.
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Amendment 753
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 35 – paragraph 6

Text proposed by the Commission Amendment

6. ESMA shall publish on its website 
notice of any decision to impose or renew 
any measure referred to in subparagraph 
(c) of paragraph 1. The notice shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative 
measures such as the maximum number of 
contracts the person or class of persons in 
question can enter into, and the reasons 
thereof.

6. ESMA shall publish on its website 
notice of any decision to impose or renew 
any measure referred to in subparagraph 
(c) of paragraph 1. The notice shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative 
measures such as the maximum open 
positions the person or class of persons in 
question can hold, and the reasons thereof.

Or. en

Justification

A threshold should not refer to the number of contracts a person can enter into. If a threshold 
should apply for commodity derivatives, it should refer to the open positions.

Amendment 754
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 6

Text proposed by the Commission Amendment

6. ESMA shall publish on its website 
notice of any decision to impose or renew 
any measure referred to in subparagraph 
(c) of paragraph 1. The notice shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative 
measures such as the maximum number of 
contracts the person or class of persons in 

6. ESMA shall publish on its website 
notice of any decision to impose or renew 
any measure referred to in subparagraph 
(c) of paragraph 1. The notice shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative and 
qualitative measures such as the maximum 
number of contracts and the value of the 
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question can enter into, and the reasons 
thereof.

gross or open position the person or class 
of persons in question can enter into, and 
the reasons thereof.

Or. en

Amendment 755
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 4

Text proposed by the Commission Amendment

4. Before deciding to undertake or renew 
any measure referred to in paragraph 1, 
ESMA shall notify relevant competent 
authorities of the measure it proposes. In 
case of a request under subparagraph (a) or 
(b) of paragraph 1 the notification shall 
include the identity of the person or 
persons to whom it was addressed and the 
details and reasons thereof. In case of a 
measure under subparagraph (c) of 
paragraph 1 the notification shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative 
measures such as the maximum number of 
contracts the person or class of persons in 
question can enter into, and the reasons 
thereof.

4. Before deciding to undertake or renew 
any measure referred to in paragraph 1, 
ESMA shall notify relevant competent 
authorities of the measure it proposes. In 
case of a request under subparagraph (a) or 
(b) of paragraph 1 the notification shall 
include the identity of the person or 
persons to whom it was addressed and the 
details and reasons thereof. In case of a 
measure under subparagraph (c) of 
paragraph 1 the notification shall include 
details on the person or class of persons 
concerned, the applicable financial 
instruments, the relevant quantitative and 
qualitative measures such as the maximum 
number of contracts and the value of the 
gross or open position the person or class 
of persons in question can enter into, and 
the reasons thereof.

Or. en

Amendment 756
Jürgen Klute

Proposal for a regulation
Article 35 – paragraph 8
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Text proposed by the Commission Amendment

8. ESMA shall review its measures referred 
to in subparagraph (c) of paragraph 1 at 
appropriate intervals and at least every 
three months. If a measure is not renewed 
after that three month period, it shall 
automatically expire. Paragraphs 2 to 8 
shall apply to a renewal of measures.

8. ESMA shall review its measures referred 
to in subparagraph (c) of paragraph 1 at 
appropriate intervals and at least every 
three months. Paragraphs 2 to 8 shall apply 
to a renewal of measures.

Or. en

Amendment 757
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 10

Text proposed by the Commission Amendment

10. The Commission shall adopt by means 
of delegated acts in accordance with 
Article 41 measures specifying criteria and 
factors to be taken into account by ESMA
in determining when a threat to the 
orderly functioning and integrity of 
financial markets including in relation to 
delivery arrangements for physical 
commodities, or the stability of the whole 
or part of the financial system in the 
Union referred to in paragraph 2(a) arise.

10. ESMA shall submit draft regulatory 
technical standards specifying the 
measures, criteria and factors that it shall 
take into account in determining the 
circumstances referred to in paragraph 2(a) 
arise.

Or. en

Amendment 758
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 10 – subparagraph 1 a (new)
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Text proposed by the Commission Amendment

ESMA shall submit those draft regulatory 
technical standards to the Commission by 
[31 December 2012].
Power is delegated to the Commission to 
adopt the regulatory technical standards 
referred to in paragraph 10 in accordance 
with Articles 10 to 14 of Regulation (EU) 
N° 1095/2010.

Or. en

Amendment 759
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 10 a (new)

Text proposed by the Commission Amendment

10a. For the purpose of effectively 
carrying its duties in relation to 
commodities markets and coordinating 
supervisory activities between the 
designated national competent authorities 
with responsibility for those markets, 
ESMA shall establish a specific 
commodities division.

Or. en

Amendment 760
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 35 – paragraph 10 b (new)
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Text proposed by the Commission Amendment

10b. ESMA shall develop in close 
coordination with the ESRB and other 
relevant sectoral supervisors from the 
Union and third countries draft 
regulatory technical standards specifying 
a set of relevant indicators and thresholds 
required for the monitoring of the 
characteristics of underlying commodity 
markets as well as the details of the
granular and aggregate information to be 
provided by market participants, 
Regulated markets, MTF, OTFs, OTC 
dealers and trade repositories authorized 
under Regulation [EMIR] to the relevant 
competent authorities, ESMA and the 
ESRB.
These indicators shall in particular be 
used by competent authorities and the 
ESMA division on commodities to proceed 
to a regular and granular in-depth review 
of patterns of production, consumption, 
intermediation, transportation, estimated 
and official levels of inventories including 
prepaid contracts, spared capacities, long-
term supply and demand trends of 
underlying commodity markets as well as 
market volatility and correlation patterns 
with other assets and classes of assets.
ESMA shall submit drafts for those 
regulatory technical standards to the 
Commission by [31 December 2012].
Power is delegated to the Commission to 
adopt regulatory technical standards 
referred to in paragraph 2 in accordance 
with Articles 10 to 14 of Regulation (EU) 
N° 1095/2010.

Or. en

Amendment 761
Sylvie Goulard
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Proposal for a regulation
Title 8

Text proposed by the Commission Amendment

Provision of services without a branch by 
third country firms

Provision of services by third country firms

Or. en

Amendment 762
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Title 8

Text proposed by the Commission Amendment

Provision of services without a branch by 
third country firms

Provision of services or activities without a 
branch by third country firms

Or. en

Amendment 763
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – title

Text proposed by the Commission Amendment

General provisions Provision of services without registration 

Or. en

Amendment 764
Olle Schmidt
on behalf of the ALDE Group
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Proposal for a regulation
Article 36 – paragraph -1 a (new)

Text proposed by the Commission Amendment

-1a. A third country firm may provide or 
perform any investment services and/or 
activities together with ancillary services 
to persons recognised as eligible 
counterparties for the purposes of Article 
30 of [new MiFID] that are established in 
a Member State otherwise than through a 
branch in that Member State without 
requiring authorisation in that Member 
State under that directive or registration 
under Article 36 of this Regulation.

Or. en

Justification

The burden should be on regulated EU firms (and governmental bodies) to determine the 
level of protection that they need and the quality of the counterparties with which they deal. 
Also the huge range of non-EU counterparties that might require registration simply because 
they deal with EU eligible counterparties of this kind will make the task of national 
supervisors very difficult.

Amendment 765
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – paragraph -1 a (new)

Text proposed by the Commission Amendment

-1a. Where an investment firm authorised 
under Directive [new MiFID], a credit 
institution authorised under Directive 
2006/48/EC providing investment services 
or activities, a management company 
authorised under Directive 2009/65/EC or 
an alternative investment fund manager 
authorised under Directive 2011/61/EU 
delegates functions including investment 
services to a third country firm in 
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accordance with the applicable provisions 
of those directives, the third country firm 
may provide the investment services to the 
person delegating its functions otherwise 
than through a branch in the Member 
State in which that person is situated 
without requiring authorisation in that 
Member State under Directive [new 
MiFID] or registration under Article 36 
of this Regulation.

Or. en

Justification

Regulated firms may delegate a wide range of services, including investment management and 
safekeeping and administration to third country firms.

Amendment 766
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – paragraph 1

Text proposed by the Commission Amendment

1. A third country firm may provide the
services listed in Article 30 of Directive 
[new MiFID] to eligible counterparties
established in the Union without the 
establishment of a branch only where it is 
registered in the register of third country 
firms kept by ESMA in accordance with 
Article 37.

1. A third country firm may provide or 
perform investment services and/or 
activities together with ancillary services 
to professional clients referred to in 
Section I of Annex II of Directive [new 
MiFID] established in a Member State 
otherwise than through a branch in that
Member State, without requiring 
authorisation in that Member State under 
that directive, where it is registered in the 
register of third country firms kept by 
ESMA in accordance with Article 37.

Or. en

Justification

In many cases, it would be impractical to require that the governing law of all contracts with 
EU investors be subject to an EU law. Even restricting this provision to jurisdiction may 
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cause difficulties in some cases, e.g. in underwriting agreements where the jurisdiction clause 
may be difficult to negotiate.

Amendment 767
Wolf Klinz

Proposal for a regulation
Article 36 – paragraph 1

Text proposed by the Commission Amendment

1. A third country firm may provide the 
services listed in Article 30 of Directive 
[new MiFID] to eligible counterparties 
established in the Union without the 
establishment of a branch only where it is 
registered in the register of third country 
firms kept by ESMA in accordance with 
Article 37.

1. A third country firm may provide the 
services listed in Article 30 of Directive 
[new MiFID] to eligible counterparties and 
professional clients established in the 
Union without the establishment of a 
branch only where it is registered in the 
register of third country firms kept by 
ESMA in accordance with Article 37.

Or. en

Amendment 768
Markus Ferber

Proposal for a regulation
Article 36 – paragraph 1

Text proposed by the Commission Amendment

1. A third country firm may provide the
services listed in Article 30 of Directive 
[new MiFID] to eligible counterparties
established in the Union without the 
establishment of a branch only where it is 
registered in the register of third country 
firms kept by ESMA in accordance with 
Article 37.

1. A third country firm may provide 
investment services listed to eligible 
counterparties and to professional clients 
within the meaning of Section I of Annex 
II of Directive .../.../EU [new MiFID] 
established in the Union without the 
establishment of a branch only where it is 
registered in the register of third country 
firms kept by ESMA in accordance with 
Article 37.

Or. en
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Amendment 769
Sylvie Goulard

Proposal for a regulation
Article 36 – paragraph 1

Text proposed by the Commission Amendment

1. A third country firm may provide the 
services listed in Article 30 of Directive 
[new MiFID] to eligible counterparties 
established in the Union without the 
establishment of a branch only where it is 
registered in the register of third country 
firms kept by ESMA in accordance with 
Article 37.

1. A third country firm may provide the 
services listed in Annex I, Section A of 
Directive [new MiFID] except services 
listed from (8) to (10) to eligible 
counterparties only, when established in 
the Union with a branch and only where it 
is registered in the register of third country 
firms kept by ESMA in accordance with an 
equivalence decision pursuant to
Article 37.

Or. en

Amendment 770
Corien Wortmann-Kool

Proposal for a regulation
Article 36 – paragraph 1

Text proposed by the Commission Amendment

1. A third country firm may provide the 
services listed in Article 30 of Directive 
[new MiFID] to eligible counterparties 
established in the Union without the 
establishment of a branch only where it is 
registered in the register of third country 
firms kept by ESMA in accordance with 
Article 37.

1. A third country firm may provide
investment advice as listed in Annex I 
section A of Directive [new MiFID] to 
eligible counterparties and professional 
clients established in the Union without the 
establishment of a branch only where it is 
registered in the register of third country 
firms kept by ESMA in accordance with 
Article 37.

Or. en

Amendment 771
Sylvie Goulard
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Proposal for a regulation
Article 36 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The branch shall be established in the 
Member State where the third country 
firm has its most significant activity and 
subject to supervision of the competent 
authority where it is established.
Cooperation arrangements should be in 
place between ESMA and the competent 
authority in the third country. 
Cooperation arrangements should be exist 
between the competent authority of the 
Member State where the branch is 
established and the competent authority in 
the third country.

Or. en

Amendment 772
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – paragraph 2 – introductory part

Text proposed by the Commission Amendment

2. ESMA can register a third country firm 
that has applied for the provision of 
investment services and activities in the 
Union in accordance with paragraph 1 only 
where the following conditions are met:

2. ESMA can register a third country firm 
that has applied for the provision or 
performance of investment services and 
activities in the Union in accordance with 
paragraph 1 only where the following 
conditions are met:

Or. en

Amendment 773
Olle Schmidt
on behalf of the ALDE Group
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Proposal for a regulation
Article 36 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) the Commission has adopted a decision 
in accordance with Article 37, paragraph 1;

(a) the Commission has adopted a decision 
in accordance with Article 37, paragraph 1
recognising that the prudential and 
business conduct framework of the third 
country has an equivalent effect;

Or. en

Amendment 774
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – paragraph 2 – point b

Text proposed by the Commission Amendment

(b) the firm is authorised in the jurisdiction 
where it is established to provide the 
investment services or activities to be 
provided in the Union and it is subject to 
effective supervision and enforcement 
ensuring a full compliance with the 
requirements applicable in that third 
country;

(b) the firm is authorised in the jurisdiction 
where its head office is established to 
provide the investment services or 
activities to be provided in the Union and it 
is subject to effective supervision and 
enforcement ensuring a full compliance 
with the requirements applicable in that 
third country;

Or. en

Amendment 775
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – paragraph 3 – subparagraph 1

Text proposed by the Commission Amendment

The third country firm referred to in
paragraph 1 shall submit its application to 

The third country firm wishing to provide 
or perform investment services or 
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ESMA after the adoption by the 
Commission of the decision referred to in 
Article 37 determining that the legal and 
supervisory framework of the third country 
in which the third country firm is 
authorised is equivalent to the requirements 
described in Article 37 (1).

activities under paragraph 1 shall submit
its application to ESMA after the adoption 
by the Commission of the decision referred 
to in Article 37 determining that the legal 
and supervisory framework of the third 
country in which the third country firm is 
authorised with respect to prudential and 
business conduct matters is equivalent to 
the requirements described in Article 37 
(1).

Or. en

Amendment 776
Sylvie Goulard

Proposal for a regulation
Article 36 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

Third country firms providing services in 
accordance with this Article shall inform 
clients established in the Union, before 
the provision of any investment services, 
that they are not allowed to provide 
services to clients other than eligible 
counterparties and that they are not 
subject to supervision in the Union. They 
shall indicate the name and the address of 
the competent authority responsible for 
supervision in the third country.

deleted

Or. en

Amendment 777
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – paragraph 4 – subparagraph 1
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Text proposed by the Commission Amendment

Third country firms providing services in 
accordance with this Article shall inform 
clients established in the Union, before the 
provision of any investment services, that 
they are not allowed to provide services to 
clients other than eligible counterparties
and that they are not subject to supervision 
in the Union. They shall indicate the name 
and the address of the competent authority 
responsible for supervision in the third 
country.

Third country firms providing or 
performing services or activities in 
accordance with this Article shall inform 
clients established in the Union, before the 
provision of any investment services or 
activities, that, except as permitted by the 
applicable national provisions adopted 
under Article 36b of Directive [new 
MiFID] they are not allowed to provide 
investment services or activities to which 
Directive [new MiFID] applies in the 
Union to clients other than the 
professional clients referred to in 
paragraph 1 and that they are not subject 
to supervision in the Union. They shall 
indicate the name and the address of the 
competent authority responsible for 
supervision in the third country.

Or. en

Amendment 778
Sylvie Goulard

Proposal for a regulation
Article 36 – paragraph 4 – subparagraph 2

Text proposed by the Commission Amendment

The information in the first subparagraph 
shall be provided in writing and in a 
prominent way.

deleted

Or. en

Amendment 779
Thomas Mann

Proposal for a regulation
Article 36 – paragraph 4 – subparagraph 3
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Text proposed by the Commission Amendment

Persons established in the Union shall be 
allowed to receive investment services by a 
third country firm not registered in 
accordance with paragraph 1 only at their 
own exclusive initiative.

Persons established in the Union shall be 
allowed to receive investment services by a 
third country firm not registered in 
accordance with paragraph 1 only at their 
initiative.

Or. en

Justification

For reasons of legal certainty, it should be clarified that persons established in the Union can 
request services from third country firms without further restrictions. The transmission of 
information and research material should remain possible.

Amendment 780
Sharon Bowles

Proposal for a regulation
Article 36 – paragraph 4 – subparagraph 3

Text proposed by the Commission Amendment

Persons established in the Union shall be 
allowed to receive investment services by a 
third country firm not registered in
accordance with paragraph 1 only at their 
own exclusive initiative.

Persons established in the Union shall be 
allowed to receive investment services by a 
third country firm not registered in 
accordance with paragraph 1 only at their 
own exclusive initiative. An initiative by 
an individual shall not entitle the third 
country firm to market new categories of 
product to that individual.

Or. en

Justification

Passive marketing should be allowed, but it should not open the door to active marketing of 
everything including what may be very different categories of investment.

Amendment 781
Sylvie Goulard
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Proposal for a regulation
Article 36 – paragraph 4 – subparagraph 3

Text proposed by the Commission Amendment

Persons established in the Union shall be 
allowed to receive investment services by a 
third country firm not registered in 
accordance with paragraph 1 only at their 
own exclusive initiative.

Persons established in the Union shall be 
allowed to receive investment services by a 
third country firm only at their own and
exclusive initiative. In that case, the 
services should not be deemed as being 
provided in the territory of the Union. The 
third country firms shall inform such 
soliciting persons that they are not 
allowed to provide services in the Union 
and that they are not subject to 
supervision in the Union. The 
information shall be provided in a 
prominent way.
Third country firm shall not be allowed to 
solicit persons in the Union or promote or 
advertise investment services or activities 
together with ancillary services in the 
Union.
Third country firm shall only be allowed 
to solicit or promote or advertise 
investment services or activities together 
with ancillary services in the Union to 
persons that are qualified as eligible 
counterparties in the Union, provided the 
third country firm is registered in 
accordance to Articles 36 and 37.

Or. en

Amendment 782
Robert Goebbels

Proposal for a regulation
Article 36 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Third country investment firms and 
market operators providing services to 
eligible counterparties in accordance with 
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this Article shall be subject to 
requirements in Article 19, 20, 21, 22 and 
23 of this Regulation.

Or. en

Justification

In order to ensure market integrity and transparency as well as a level playing field, the rules 
proposed for EU investment firms must be imposed on 3rd country investment firms providing 
services to eligible counterparties, including public transparency and transaction reporting 
(articles 19, 20, 21, 22 and 23). The eligible counterparty regime for EU investment firms 
imposes essential market-facing obligations, such as transparency and transaction reporting. 
By contrast, these obligations are not imposed on 3rd country investment firms providing the 
same service. Therefore, crucial parts of trading activity carried out by 3rd country 
investment firms would take place without transparency to the public or to the supervisors. 
This would have a detrimental effect on price formation and market oversight.

Amendment 783
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 36 – paragraph 5

Text proposed by the Commission Amendment

5. Any disputes between the third country 
firms and EU investors shall be settled in 
accordance with the law of and subject to 
the jurisdiction of a Member State.

5. Third country firms providing or 
performing services or activities in 
accordance with this Article shall offer to 
clients established in the Union, before 
the provision or performance of any 
investment services or activities, to submit 
any disputes relating to those services or 
activities to the jurisdiction of a court or 
arbitral tribunal in a Member State.

Or. en

Justification

In many cases, it would be impractical to require that the governing law of all contracts with 
EU investors be subject to an EU law. Even restricting this provision to jurisdiction may 
cause difficulties in some cases, e.g. in underwriting agreements where the jurisdiction clause 
may be difficult to negotiate.
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Amendment 784
Sylvie Goulard

Proposal for a regulation
Article 36 – paragraph 6 – subparagraph 1

Text proposed by the Commission Amendment

Powers are delegated to the Commission 
to adopt regulatory technical standards 
specifying the information that the 
applicant third country firm shall provide 
to ESMA in its application for registration 
in accordance with paragraph 3 and the 
format of information to be provided in 
accordance with paragraph 4.

ESMA shall develop draft implementing
technical standards specifying: the 
information that the third country firm 
shall provide to ESMA in its application 
for registration in accordance with 
paragraph 3 and:

(a) the format of information to be 
provided in accordance with paragraph 4, 
and
(b) all the necessary information to be 
provided pursuant to Article 37. 

Or. en

Amendment 785
Sylvie Goulard

Proposal for a regulation
Article 36 – paragraph 6 – subparagraph 2

Text proposed by the Commission Amendment

The regulatory technical standards referred 
to in the first subparagraph shall be 
adopted in accordance with Article 10 to 
14 of Regulation (EU) No 1095/2010.

ESMA shall submit those implementing
technical standards to the Commission by 
[... ] Power is delegated to the 
Commission to adopt the implementing 
technical standards referred to in the first 
subparagraph shall be adopted in 
accordance with Articles 10 to 14 of 
Regulation (EU) No 1095/2010.

Or. en
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Amendment 786
Sylvie Goulard

Proposal for a regulation
Article 36 – paragraph 6 – subparagraph 3

Text proposed by the Commission Amendment

ESMA shall submit a draft to the 
Commission for those regulatory 
technical standards by [].

deleted

Or. en

Amendment 787
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in Directive No [MiFID], in this 
Regulation and in Directive 2006/49/EC 
[Capital Adequacy Directive] and in their 
implementing measures and that third 
country provides for equivalent reciprocal
recognition of the prudential framework 
applicable to investment firms authorised 
in accordance with this directive.

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements with 
respect to prudential and business 
conduct matters which have equivalent 
effect to the prudential and business 
conduct requirements set out in Directive 
No [MiFID], in this Regulation and in 
Directive 2006/49/EC [Capital Adequacy 
Directive] and in their implementing 
measures and that third country provides 
for effective equivalent recognition of the 
prudential framework applicable to 
investment firms authorised in accordance 
with this directive.

Or. en
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Justification

A requirement for "equivalent reciprocal recognition" of the prudential framework could 
potentially be used against EU firms. The wording should be aligned with EMIR. In the 
corresponding provisions in EMIR, there are no explicit references to “reciprocity”, see 
Article 23(3) (”effective … equivalent recognition”) and Articles 3(2) and 23(2). See also 
Article 28(5) of MiFIR (”effective equivalent recognition”) and comments on Article 24(1)(d). 
The wording of Article 37(1) should be aligned.

Amendment 788
Kay Swinburne

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in Directive No [MiFID], in this 
Regulation and in Directive 2006/49/EC 
[Capital Adequacy Directive] and in their 
implementing measures and that third 
country provides for equivalent reciprocal 
recognition of the prudential framework 
applicable to investment firms authorised 
in accordance with this directive.

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in Directive No [MiFID], in this 
Regulation and in Directive 2006/49/EC 
[Capital Adequacy Directive] and in their 
implementing measures.

Or. en

Justification

Reciprocity is not warranted and is against WTO provisions. At a time when we need outside 
investment into the EU it is illogical to put up trade barriers.

Amendment 789
Wolf Klinz
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Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in Directive No [MiFID], in this 
Regulation and in Directive 2006/49/EC 
[Capital Adequacy Directive] and in their 
implementing measures and that third 
country provides for equivalent reciprocal 
recognition of the prudential framework 
applicable to investment firms authorised 
in accordance with this directive.

The Commission shall by 31 December 
2014 adopt a decision in accordance with 
the procedure referred to in Article 42 in 
relation to a third country if the legal and 
supervisory arrangements of that third 
country ensure that firms authorised in that 
third country comply with legally binding 
requirements which have equivalent effect 
to the requirements set out in Directive No 
[MiFID], in this Regulation and in 
Directive 2006/49/EC [Capital Adequacy 
Directive] and in their implementing 
measures and that third country provides 
for equivalent reciprocal recognition of the 
prudential framework applicable to 
investment firms authorised in accordance 
with this directive.

Or. en

Amendment 790
Gunnar Hökmark

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in Directive No [MiFID], in this 
Regulation and in Directive 2006/49/EC 
[Capital Adequacy Directive] and in their 
implementing measures and that third 
country provides for equivalent reciprocal 

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in Directive No [MiFID], this 
Regulation and in Directive 2006/49/EC 
[Capital Adequacy Directive] and their 
implementing measures and that 
fundamental rules apply which safeguard
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recognition of the prudential framework 
applicable to investment firms authorised 
in accordance with this directive.

equivalent surveillance and stability.

Or. en

Amendment 791
Sylvie Goulard

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

The Commission may adopt a decision in 
accordance with the procedure referred to 
in Article 42 in relation to a third country if 
the legal and supervisory arrangements of 
that third country ensure that firms 
authorised in that third country comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in Directive No [MiFID], in this 
Regulation and in Directive 2006/49/EC 
[Capital Adequacy Directive] and in their 
implementing measures and that third 
country provides for equivalent reciprocal 
recognition of the prudential framework 
applicable to investment firms authorised 
in accordance with this directive.

The Commission shall adopt a decision on 
the equivalence of the third country in 
accordance with the procedure referred to 
in Article 42(2) in relation to a third 
country where the following conditions 
are met :

(a) the legal and supervisory arrangement 
of that third country ensure that firms is 
authorised in that third country and 
complies with legally binding 
requirements which have equivalent effect 
to the requirements set out in Directive 
N°[MiFID], in this Regulation and in 
Directive 2006/49/EC and in their 
implementing measures and,
(b) that third country provides for 
equivalent reciprocal recognition of the 
prudential framework applicable to 
investment firms authorised in 
accordance with this regulation including 
a reciprocal access for EU firms to 
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provide similar services to eligible 
counterparties in that third country. 
The Commission shall first consult ESMA 
to issue a binding opinion within 3 
months on the equivalence of prudential 
framework of the third country.

Or. en

Amendment 792
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 2 – introductory part

Text proposed by the Commission Amendment

The prudential framework of a third 
country may be considered equivalent 
where that framework fulfils all the 
following conditions:

The prudential and business conduct
framework of a third country shall be 
considered to have equivalent effect where 
that framework fulfils all the following 
conditions:

Or. en

Amendment 793
Kay Swinburne

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 2 – introductory part

Text proposed by the Commission Amendment

The prudential framework of a third 
country may be considered equivalent 
where that framework fulfils all the 
following conditions:

The prudential framework of a third 
country may be considered to have
equivalent effect where that framework 
fulfils all the following conditions:

Or. en

Justification

This aligns the wording with EMIR
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Amendment 794
Gunnar Hökmark

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 2 – introductory part

Text proposed by the Commission Amendment

The prudential framework of a third 
country may be considered equivalent 
where that framework fulfils all the 
following conditions:

The prudential framework of a third 
country may be considered to have
equivalent effect where that framework 
fulfils all the following conditions:

Or. en

Amendment 795
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 2 – point e a (new)

Text proposed by the Commission Amendment

(ea) A decision of the Commission under 
this paragraph may be limited to a 
category or categories of firms. In that 
case, a third country firm may be 
registered under Article 36 if it falls 
within a category covered by the 
Commission's decision.

Or. en

Amendment 796
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 37 – paragraph 1 – subparagraph 2 – point e a (new)
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Text proposed by the Commission Amendment

(ea) the third country applies reciprocal 
access conditions for EU-based 
investment firm and a mutual recognition 
regime has been implemented in that third 
country.

Or. en

Amendment 797
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 37 a (new)

Text proposed by the Commission Amendment

Article 37 a
Services or activities provided through a 

branch outside the third country in which 
the head office is established

1. Where the third country firm is 
providing or performing the investment 
services or activities in question through a 
branch established in a third country 
other than the country in which its head 
office is located, Articles 36 and 37 shall 
apply as if the references to the third 
country in which the firm's head office is 
established included a reference to the 
third country in which the branch is 
located, to the extent relevant having 
regard to the division of supervisory 
responsibilities between the two third 
countries.
2. Where the third country firm is 
providing or performing the investment 
services or activities in question through a 
branch established in a Member State 
authorised under Article 46a [new 
MiFID], Article 36(4) shall be modified to 
permit the firm to refer to the supervision 
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of the branch by the competent authority 
of the Member State in which the branch 
is established.

Or. en

Justification

It is currently unclear how the provisions in the Commission proposal apply when the third 
country firm is actually supplying or performing services or activities in the EU via a branch 
in another third country. This amendment creates clarification and legal certainty.

Amendment 798
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 38 – paragraph 1

Text proposed by the Commission Amendment

ESMA shall register the non-EU firms 
allowed to provide investment services or 
activities in the Union in accordance with 
Article 36. The register shall be publicly 
accessible on the website of ESMA and 
shall contain information on the services or 
activities which the non-EU firms are 
permitted to provide and the reference of 
the competent authority responsible for 
their supervision in the third country.

ESMA shall register the third country
firms allowed to provide or perform
investment services or activities in the 
Union in accordance with Article 36. The 
register shall be publicly accessible on the 
website of ESMA and shall contain 
information on the services or activities 
which the third country firms are 
permitted to provide or perform and the 
reference of the competent authority 
responsible for their supervision in the 
third country.

Or. en

Justification

Amendment aligns the text with the definition of third country firm in article 2.

Amendment 799
Sylvie Goulard
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Proposal for a regulation
Article 38 – paragraph 1

Text proposed by the Commission Amendment

ESMA shall register the non-EU firms 
allowed to provide investment services or 
activities in the Union in accordance with 
Article 36. The register shall be publicly 
accessible on the website of ESMA and 
shall contain information on the services or 
activities which the non-EU firms are 
permitted to provide and the reference of 
the competent authority responsible for 
their supervision in the third country.

ESMA shall register the non-EU firms 
allowed to provide investment services or 
activities in the Union in accordance with 
Articles 36 and 37. The register shall be 
publicly accessible on the website of 
ESMA and shall contain information on 
the services or activities which the non-EU 
firms are permitted to provide and the 
reference of the competent authority 
responsible for their supervision in the EU.

Or. en

Amendment 800
Sylvie Goulard

Proposal for a regulation
Article 39 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. ESMA shall withdraw, if the conditions 
in paragraph 2 are fulfilled, the 
registration of a non-EU firm in the register 
established in accordance with Article 38 
when:

1. ESMA shall withdraw the registration of 
a non-EU firm in the register established in 
accordance with Article 38 when: 

Or. en

Amendment 801
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 39 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) ESMA has well-founded reasons based (a) ESMA has well-founded reasons based 
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on documented evidence to believe that, in 
the provision of investment services and 
activities in the Union, the non-EU firm is
acting in a manner which is clearly 
prejudicial to the interests of investors or 
the orderly functioning of markets, or

on documented evidence to believe that, in 
the provision of investment services and 
activities in the Union, the third countries
acting in a manner which is clearly 
prejudicial to the interests of investors or 
the orderly functioning of markets, or

Or. en

Justification

It is important that EU wholesale market practitioners like eligible counter parties and 
professional investors are able to access third country services under the conditions laid out 
in article 35a and 36.

Amendment 802
Sylvie Goulard

Proposal for a regulation
Article 39 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) ESMA has well-founded reasons based 
on documented evidence to believe that, in 
the provision of investment services and 
activities in the Union, the non-EU firm is 
acting in a manner which is clearly
prejudicial to the interests of investors or 
the orderly functioning of markets, or

(a) ESMA has well-founded reasons based 
on documented evidence to believe that, in 
the provision of investment services and 
activities in the Union, the non-EU firm is 
acting in a manner which is prejudicial to 
the interests of investors or the orderly 
functioning of markets, or

Or. en

Amendment 803
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 39 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) ESMA has well-founded reasons based 
on documented evidence to believe that, in 

(b) ESMA has well-founded reasons based 
on documented evidence to believe that, in 
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the provision of investment services and 
activities in the Union, the non-EU firm 
has seriously infringed the provisions 
applicable to it in the third country and on 
the basis of which the Commission has 
adopted the Decision in accordance with 
Article 37, paragraph 1.

the provision of investment services and 
activities in the Union, the third country
firm has seriously infringed the provisions 
applicable to it in the third country in 
which its head office is established or 
through which it is providing the services 
or activities and on the basis of which the 
Commission has adopted the Decision in 
accordance with Article 37, paragraph 1.

Or. en

Justification

It is important that EU wholesale market practitioners like eligible counter parties and 
professional investors are able to access third country services under the conditions laid out 
in article 35a and 36.

Amendment 804
Sylvie Goulard

Proposal for a regulation
Article 39 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) ESMA has well-founded reasons based 
on documented evidence to believe that, in 
the provision of investment services and 
activities in the Union, the non-EU firm 
has seriously infringed the provisions 
applicable to it in the third country and on 
the basis of which the Commission has 
adopted the Decision in accordance with 
Article 37, paragraph 1.

(b) ESMA has well-founded reasons based 
on documented evidence to believe that, in 
the provision of investment services and 
activities in the Union, the non-EU firm 
has infringed the provisions applicable to it 
in the third country and on the basis of 
which the Commission has adopted the 
Decision in accordance with Article 37, 
paragraph 1.

Such withdrawal may be requested to 
ESMA by the competent authority of any 
member states where the third country 
firms provides a service.

Or. en

Amendment 805
Sylvie Goulard
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Proposal for a regulation
Article 39 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) ESMA has referred the matter to the 
competent authority of the third country 
and that competent authority has not taken 
the appropriate measures needed to protect 
investors and the proper functioning of the 
markets in the Union or has failed to 
demonstrate that the third country firm 
concerned complies with the requirements 
applicable to it in the third country; and

(a) ESMA has referred the matter to the 
competent authority of the third country 
and that third country competent authority 
has not taken the appropriate measures 
needed to protect investors and the proper 
functioning of the markets in the Union or 
has failed to demonstrate that the third 
country firm complies with the 
requirements applicable to it in the third 
country; and

Or. en

Amendment 806
Sylvie Goulard

Proposal for a regulation
Article 39 – paragraph 3

Text proposed by the Commission Amendment

3. ESMA shall inform the Commission of 
any measure adopted in accordance with 
paragraph 1 without delay and shall 
publish its decision on its website.

3. ESMA shall inform the Commission of 
any measure adopted in accordance with 
paragraph 1 without delay and shall 
publish its decision with regards to the 
third country firm on its website. The 
decision shall be published for a period of 
5 years.

Or. en

Amendment 807
Sylvie Goulard

Proposal for a regulation
Article 39 – paragraph 4
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Text proposed by the Commission Amendment

4. The Commission shall assess whether 
the conditions under which a Decision in 
accordance with Article 37, paragraph 1, 
has been adopted continue to persist in 
relation to the third country concerned.

4. The Commission shall assess again
whether the conditions under which a 
Decision of equivalence in accordance 
with Article 37, paragraph 1, has been 
adopted in relation to the third country 
concerned are still fulfilled.

Or. en

Amendment 808
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 39 a (new)

Text proposed by the Commission Amendment

Article 39a
Additional requirements

Where a third country firm is providing or 
performing services or activities covered 
by Article 35a(1) or Article 36(1) to an 
eligible counterparty or professional 
client in a Member State, that Member 
State shall not impose any additional 
requirements on the third country firm in 
respect of matters covered by Directive 
[new MiFID] or this Regulation.

Or. en

Justification

It is important that EU wholesale market practitioners like eligible counter parties and 
professional investors are able to access third country services under the conditions laid out 
in article 35a and 36. This makes clear that this is a harmonised EU regime for the provision 
of cross-border services. Compare Article 36(1) second paragraph MiFID2.
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Amendment 809
Sylvie Goulard

Proposal for a regulation
Title 8 – Section 1 a (new)

Text proposed by the Commission Amendment

Section 1a
Provision of services with establishment 

of a branch
Article 39a

Establishment of a branch
1. Member States shall require that a 
third country firm intending to provide 
investment services or activities together 
with any ancillary services in their 
territory through a branch acquire a prior 
authorisation by the competent authorities 
of those Member States in accordance 
with the following provisions:
(a) the Commission has adopted a 
decision in accordance with paragraph 3;
(b) the provision of services for which the 
third country firm requests authorisation 
is subject to authorisation and supervision 
in the third country where the firm is 
established and the requesting firm is 
properly authorised. The third country 
where the third country firm is established 
shall not be listed as Non-Cooperative 
Country and Territory by the Financial 
Action Task Force on anti-money 
laundering and terrorist financing;
(c) cooperation arrangements, that 
include provisions regulating the 
exchange of information for the purpose 
of preserving the integrity of the market 
and protecting investors, are in place 
between the competent authorities in the 
Member State concerned and competent 
supervisory authorities of the third 
country where the firm is established;
(d) sufficient initial capital is at free 
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disposal of the branch;
(e) one or more persons responsible for 
the management of the branch are 
appointed and they comply with the 
requirement established under Article 9 
(1);
(f) the third country where the third 
country firm is established has signed an 
agreement with the Member State where 
the branch should be established, which 
fully comply with the standards laid down 
in Article 26 of the OECD Model Tax 
Convention on Income and on Capital 
and ensures an effective exchange of 
information in tax matters, including, if 
any, multilateral tax agreements;
(g) the firm belongs to an investor-
compensation scheme authorised or 
recognised in accordance with Directive 
97/9/EC of the European Parliament and 
of the Council of 3 March 1997 on 
Investor-Compensation Schemes at the 
time of authorisation.
2. Member States shall require that a 
third country firm intending to provide 
investment services or activities together 
with any ancillary services to retail clients 
in those Member States' territory shall 
establish a branch in the Union.
3. The Commission may adopt a decision 
in accordance with the procedure referred 
to in Article 95 in relation to a third 
country if the legal and supervisory 
arrangements of that third country ensure 
that firms authorised in that third comply 
with legally binding requirements which 
have equivalent effect to the requirements 
set out in this Regulation and in Directive 
No .../... (EU) [new MiFID] and in 
Directive 2006/49/EC [Capital Adequacy 
Directive] and their implementing 
measures and that third country provides 
for equivalent reciprocal recognition of 
the prudential framework applicable to 
investment firms authorised in 
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accordance with this directive.
The prudential framework of a third 
country may be considered equivalent 
where that framework fulfils all the 
following conditions:
(a) firms providing investment services 
and activities in that third country are 
subject to authorisation and to effective 
supervision and enforcement on an 
ongoing basis;
(b) firms providing investment services 
and activities in that third country are 
subject to sufficient capital requirements 
and appropriate requirements applicable 
to shareholders and members of their 
management body;
(c) firms providing investment services 
and activities are subject to adequate 
organisational requirements in the area of 
internal control functions;
(d) it ensures market transparency and 
integrity by preventing market abuse in 
the form of insider dealing and market 
manipulation.
4. The third country firm referred to in 
paragraph 1 shall submit its application to 
the competent authority of the Member 
State where it intends to establish a 
branch after the adoption by the 
Commission of the decision determining 
that the legal and supervisory framework 
of the third country in which the third 
country firm is authorised is equivalent to 
the requirements described in paragraph 
3.

Article 39b
Obligation to provide information
A third country firm intending to obtain 
authorisation for the provision of any 
investment services or activities together 
with any ancillary services in the territory 
of a Member State shall provide the 
competent authority of that Member State 
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with the following:
(a) the name of the authority responsible 
for its supervision in the third country 
concerned. When more than one 
authority is responsible for supervision, 
the details of the respective areas of 
competence shall be provided;
(b) all relevant details of the firm (name, 
legal form, registered office and address, 
members of the management body, 
relevant shareholders) and a programme 
of operations setting out the investment 
services and/or activities as well as the 
ancillary services to be provided and the 
organisational structure of the branch, 
including a description of any 
outsourcing to third parties of essential 
operating functions;
(c) the name of the persons responsible 
for the management of the branch and the 
relevant documents to demonstrate 
compliance with requirements under 
Article 9 (1) of Directive No .../... (EU) 
[new MiFID] ;
(d) information about the initial capital at 
free disposal of the branch.

Article 39c
Granting of the authorisation
1. The competent authority of the Member 
State where the third country firm intends 
to establish its branch shall only grant the 
authorisation when the following 
conditions are met:
(a) the competent authority is satisfied 
that conditions under Article 41 of 
Directive No .../... (EU) [new MiFID] are 
fulfilled;
(b) the competent authority is satisfied 
that the branch of the third country firm 
will be able to comply with the provisions 
under paragraph 3.
The third country firm shall be informed, 
within six months of the submission of a 
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complete application, whether or not the 
authorisation has been granted.
2. The branch of the third country firm 
authorised in accordance with paragraph 
1, shall comply with the obligations laid 
down in Articles 16, 17, 23, 24, 25, 27, 
28(1) and 30 of this Regulation and in 
Articles 13 to 23 of Directive No .../... 
(EU) [new MiFID] and the measures 
adopted pursuant thereto and shall be 
subject to the supervision of the 
competent authority in the Member State 
where the authorisation was granted.
Member States shall not impose any 
additional requirements on the 
organisation and operation of the branch 
in respect of the matters covered by this 
directive.

Article 39d
Provision of services in other Member 
States
1. A third country firm authorised in 
accordance with Article 43of Directive No 
.../... (EU) [new MiFID] shall be able to 
provide the services and activities covered 
under the authorisation in other Member 
States of the Union without the 
establishment of new branches. To this 
purpose, it shall communicate the 
following information to the competent 
authority of the Member State where the 
branch is established:
(a) the Member State in which it intends 
to operate,
(b) a programme of operations stating in 
particular the investment services or 
activities as well as the ancillary services 
which it intends to perform in that 
Member State.
The competent authority of the Member 
State where the branch is established 
shall, within one month from receipt of 
the information, forward it to the 
competent authority of the host Member 
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State designated as contact point in 
accordance with Article 83(1) of Directive 
No .../... (EU) [new MiFID]. The third 
country firm may then start to provide the 
service or the services concerned in the 
host Member States.
In the event of a change in any of the 
particulars communicated in accordance 
with the first subparagraph, the third 
country firm shall give written notice of 
that change to the competent authority of 
the Member State where the branch is 
established at least one month before 
implementing the change. The competent 
authority of the Member State where the 
branch is established shall inform the 
competent authority of the host Member
State of those changes.
The firm shall remain subject to the 
supervision of the Member State where 
the branch is established in accordance 
with Article 43 of Directive No .../... (EU) 
[new MiFID].
2. ESMA shall develop draft regulatory 
technical standards to determine:
(a) the minimum content of the 
cooperation arrangements referred to in 
Article 41(1)(c) of Directive No .../... (EU) 
[new MiFID], so as to ensure that the 
competent authorities of the Member 
State granting an authorisation to a third 
country firm are able to exercise all their 
supervisory powers under this directive;
(b) the detailed content of the programme 
of operation as required in Article 42, 
point b) of Directive No .../... (EU) [new 
MiFID];
(c) the content of the documents 
concerning the management of the 
branch as required in Article 42, point c) 
of Directive No .../... (EU) [new MiFID];
(d) the detailed content of information 
regarding the initial capital at free 
disposal of the branch as required under 
Article 42, point d) of Directive No .../... 
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(EU) [new MiFID].
ESMA shall submit those draft regulatory 
technical standards to the Commission by 
[XXX].
Power is delegated to the Commission to 
adopt the regulatory technical standards 
referred to in the first subparagraph in 
accordance with the procedure laid down 
in Articles 10 to 14 of Regulation (EU) No 
1095/2010.
3. ESMA shall develop draft 
implementing technical standards to 
determine standard forms, template and 
procedures for the provision of 
information and for the notification 
provided for in those paragraphs.
ESMA shall submit those draft 
implementing technical standards to the 
Commission by [31 December 2016].
Power is conferred on the Commission to 
adopt the implementing technical 
standards referred to in the first 
subparagraph in accordance with Article 
15 of Regulation (EU) No 1095/2010.
4. The Commission shall be empowered to 
adopt delegated acts in accordance with 
Article 40 concerning measures to define 
the conditions for the assessment of the 
sufficient initial capital at free disposal of 
the branch taking into account the 
investment services or activities provided 
by the branch and the type of clients to 
whom they should be provided.

Section 1 b
Registration and withdrawal of 

authorisations
Article 39e

Registration
Member States shall register the firms 
authorised in accordance with Articles 41. 
The register shall be publicly accessible 
and shall contain information on the 
services or activities which the third 



AM\901887EN.doc 111/121 PE489.478v01-00

EN

country firms are authorised to provide. It 
shall be updated on a regular basis. Every 
authorisation shall be notified to the 
ESMA.
ESMA shall establish a list of all third 
country firms authorised to provide 
services and activities in the Union. The 
list shall contain information on the 
services or activities for which the non-
EU firm is authorised and it shall be 
updated on a regular basis. ESMA shall 
publish that list on its website and update 
it.

Article 39f
Withdrawal of authorisations
The competent authority which granted 
an authorisation under Articles 43 may 
withdraw the authorisation issued to a 
third country firm where such a firm:
(a) does not make use of the authorisation 
within 12 months, expressly renounces 
the authorisation or has provided no 
investment services or performed no 
investment activity for the preceding six 
months, unless the Member State 
concerned has provided for the 
authorisation to lapse in such cases;
(b) has obtained the authorisation by 
making false statements or by any other 
irregular means;
(c) no longer meets the conditions under 
which authorisation was granted;
(d) has seriously and systematically 
infringed the provisions adopted pursuant 
to this Directive governing the operating 
conditions for investment firms and 
applicable to third country firms;
(e) falls within any of the cases where 
national law, in respect of matters outside 
the scope of this Directive, provides for 
withdrawal.
Every withdrawal of authorisation shall 
be notified to ESMA.
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The withdrawal shall be published on the 
list established in Article 45 for a period 
of 5 years.

Or. en

Justification

This chapter should be in the regulation and not the directive

Amendment 810
Olle Schmidt
on behalf of the ALDE Group

Proposal for a regulation
Article 40 – paragraph 1

Text proposed by the Commission Amendment

The Commission shall be empowered to 
adopt delegated acts in accordance with 
Article 41 concerning Articles 2(3), 4(3), 
6(2), 8(4), 10(2), 11(2), 12(2), 13(7), 14(5), 
14(6), 16(3), 18(2), 18(3), 19(3), 20(3),
28(6), 29(6), 30(3), 31(8), 32(6), 35(10) 
and 45(2).

The Commission shall be empowered to 
adopt delegated acts in accordance with 
Article 41 concerning Articles 12(2), 14(6), 
18(3), 28(6), 29(6), 30(3), 31(8), 35(10) 
and 45(2).

Or. en

Justification

Aligns with previous changes

Amendment 811
Kay Swinburne

Proposal for a regulation
Article 43 – paragraph 1

Text proposed by the Commission Amendment

1. Before [2 years following application of 
MiFIR as specified in Article 41(2)], the 
Commission after consulting ESMA shall 
present a report to the European Parliament 

1. Before [2 years following application of 
MiFIR as specified in Article 41(2)], the 
Commission after consulting ESMA shall 
present a report to the European Parliament 
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and to the Council on the impact in 
practice of the transparency obligations 
established pursuant to Articles 3 to 6 and 
9 to 12, in particular on the application and 
continued appropriateness of the waivers to 
pre-trade transparency obligations 
established pursuant to Articles 3(2) and 
4(2) and (3).

and to the Council on the impact in 
practice of the transparency obligations 
established pursuant to Articles 3 to 12, in 
particular on the application and continued 
appropriateness of the waivers to pre-trade 
transparency obligations established 
pursuant to Articles 3(2) and 4(2) and (3), 
as well as Article 8.

Or. en

Justification

The effect that transparency obligations have on the non-equity markets needs to closely 
studied as this concept is entirely new.

Amendment 812
Sari Essayah

Proposal for a regulation
Article 43 – paragraph 2

Text proposed by the Commission Amendment

2. Before [2 years following application of 
MiFIR as specified in Article 41(2)], the 
Commission, after consulting ESMA shall 
present a report to the Council and the 
Parliament on the functioning of Article 
13, including whether the content and 
format of transaction reports received and 
exchanged between competent authorities 
comprehensively enable to monitor the 
activities of investment firms in accordance 
with Article 13(1). The Commission may 
make any appropriate proposals, including 
providing for transactions to be reported to 
a system appointed by ESMA instead of to 
competent authorities, which allows 
relevant competent authorities to access all 
the information reported pursuant to this 
Article.

2. Before [2 years following application of 
MiFIR as specified in Article 41(2)], the 
Commission, after consulting ESMA shall 
present a report to the Council and the 
Parliament on the functioning of Article 
13, including whether the content and 
format of transaction reports received and 
exchanged between competent authorities 
comprehensively enable to monitor the 
activities of investment firms in accordance 
with Article 13(1). The Commission may 
make any appropriate proposals, including 
providing for transactions to be reported to 
a system appointed by ESMA instead of to 
competent authorities, which allows 
relevant competent authorities to access all 
the information reported pursuant to this 
Article in real time and which may act as 
a consolidated tape unit as referred to in 
the Directive concerning markets in 
financial instruments and repealing 
Directive 2004/39/EC (2011/0298(COD)) 
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and as a centralised cooperation system in 
accordance with the objectives of the 
Regulation on insider dealing and market 
manipulation (C7-0360/11), by means of 
which abuses occurring on various 
markets and in various countries can be 
observed.

Or. fi

Amendment 813
Kay Swinburne

Proposal for a regulation
Article 43 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. Before [2 years following application 
of MiFIR as specified in Article 41(2)], 
the Commission after consulting ESMA 
shall present a report to the European 
Parliament and to the Council on the 
feasibility of developing a European Best 
Bid and Offer System for consolidated 
quotes and whether it could be an 
appropriate commercial solution to 
reducing information asymmetries 
between market participants as well as 
being a tool for regulators to better 
monitor quotation activities on trading 
venues.

Or. en

Justification

While an EBBO would be an expensive thing to introduce in the current trading landscape in 
Europe, ESMA should consider whether it is something that we should be working towards as 
EU financial markets become more integrated and advanced.

Amendment 814
Markus Ferber
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Proposal for a regulation
Article 44 – paragraph 1

Text proposed by the Commission Amendment

The following subparagraph shall be added 
to Article 67(2) of Regulation [EMIR]: ' A 
trade repository shall transmit data to 
competent authorities in accordance with 
the requirements under Article 23 of 
Regulation [MiFIR].‘

The following subparagraph shall be added 
to Article 81(3) of Regulation [EMIR]: ' A 
trade repository shall transmit data to 
competent authorities in accordance with 
the requirements under Article 23 of 
Regulation [MiFIR].‘

Or. en

Amendment 815
Sylvie Goulard

Proposal for a regulation
Article 44 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The following subparagraph shall be 
added to Article 1 of Regulation [EMIR]:
"5a. The clearing obligation under Article 
4 and the reporting obligation under 
Article 9 do not apply to derivative 
contracts to which a member of the ESCB 
is counterparty."
(For the sake of clarity, the proposed 
amendment to Article 1 of [EMIR] 
Regulation is based on the compromise 
agreed by the European Parliament on 29 
March 2012 in plenary in first reading 
('the compromise') and not on the 
Commission's proposal of 15.9.2010, 
COM(2010)484 final ('the Commission's 
proposal).)

Or. en

Justification

The subjective exemption of the members of the ESCB from the application of the Regulation 
[EMIR] laid down in the Regulation [EMIR] is not sufficient to ensure that a derivative 
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contract to which a member of the ESCB is counterparty is exempt from the clearing and 
reporting obligations. Furthermore, it should be noted the reporting obligations foreseen 
under Regulation [EMIR] require CCPs and counterparties to ensure that the details of any 
derivative contract they have concluded is reported to a trade repository. We are of the view 
that this reporting could severely compromise the effectiveness of operations conducted by 
central banks as part of their statutory objectives and tasks, namely in the field of monetary 
policy or foreign exchange operations, which relies on timeliness and confidentiality. This is 
particularly true where the counterparties of a member of the ESCB would be obliged to 
report information relating to specific types of derivative contracts as the size of those 
derivative contracts at certain times could allow market participants to identify almost 
immediately ESCB central banks’ transactions as such, even without the release of their 
name. The above amendment also aims at clarifying that, in view of the subjective exemption 
provided to the members of the ESCB, derivative contracts to which a member of the ESCB is 
counterparty are exempt from the clearing obligation. Against this backdrop and in order to 
ensure consistency with the corresponding amendments suggested to the proposed MiFIR, 
(see paragraph 7 and amendment 12 of ECB opinion CON/2012/21), it is recommended to 
amend Regulation [EMIR] to ensure that derivative contracts to which a member of the ESCB 
is counterparty are exempt from clearing and reporting obligations.

Amendment 816
Pablo Zalba Bidegain

Proposal for a regulation
Article 44 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The following subparagraph shall be 
added to Article 71.3 of Regulation [ ] 
(EMIR): "Articles [3] and [8] shall not 
apply to intra-group transactions until 5 
years after the entry into force of this 
regulation. For this purpose, conditions 
2(a)(i) and 2(a)(iv) shall be removed from 
the definition of intra-group transactions 
in Article [2a] of this regulation during 
this 5 year period."

Or. en

Amendment 817
Sylvie Goulard
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Proposal for a regulation
Article 44 a (new)

Text proposed by the Commission Amendment

Article 44a
Amendment of Regulation (EU) No 

236/2012 of the European Parliament and 
of the Council on Short Selling and 

certain aspects of Credit Default Swaps
Article 10 of the Regulation of the 
European Parliament and of the Council 
on Short Selling and certain aspects of 
Credit Default Swaps is amended as 
follows: ‘Articles 5, 6, 7, 8, 12 and 13 and 
Articles 18 to 29 shall apply to all natural 
and legal persons domiciled or established 
within the Union or in a third country.’

Or. fr

Justification

In order to avoid any risk of evasion of the European rule and out of a concern to make the 
application of this rule effective, it would be desirable to use MiFIR as a vehicle to amend 
Article 10 so that the ‘locate’ rule and emergency measures apply to natural and legal 
persons domiciled or established within the Union or in a third country.

Amendment 818
Wolf Klinz

Proposal for a regulation
Article 45 – paragraph 1

Text proposed by the Commission Amendment

1. Existing third country firms shall be able 
to continue to provide services and 
activities in Member States, in accordance 
with national regimes until [4 years after 
the entry into force of this regulation].

1. Existing third country firms shall be able 
to continue to provide services and 
activities to retail clients in Member 
States, in accordance with national regimes 
until 31 December 2016.

Or. en
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Amendment 819
Antolín Sánchez Presedo

Proposal for a regulation
Article 45 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. Title V of the present regulation shall 
not apply to intra-group transactions until 
3 years after the entry into force of this 
regulation. For this purpose, conditions 
2(a)(i) and 2(a)(iv), shall be removed from 
the definition of intra-group transactions 
in Article [2a] of Regulation [ ] (EMIR) 
during this 5 year period.

Or. en

Amendment 820
Pablo Zalba Bidegain

Proposal for a regulation
Article 45 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. Title V of the present regulation shall 
not apply to intra-group transactions until 
5 years after the entry into force of this 
regulation. For this purpose, conditions 
2(a)(i) and 2(a)(iv), shall be removed from 
the definition of intra-group transactions 
in Article [2a] of Regulation (EMIR) 
during this 5 year period.

Or. en

Justification

Requiring mandatory trading of intra-group transactions, that at a first stage would not 
comply with the requirements in Article 2a.2(a)(i) and (iv) of EMIR, would have a negative 
impact on financial groups, members of which are located in countries where the legislative 
process for introducing the G-20 commitments has not yet been started. In fact, there are 
many G-20 countries (such as México, Argentina and Brazil) that have committed to put in 
place regulations that are similar to those of the EU and such countries’ legislators are 
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waiting for the outcome of European and US regulators. As time is needed to develop similar 
legal frameworks in these countries, in the meantime a form of “grandfathering” should be 
offered to avoid forcing these intra-group transactions to be mandatorily traded on a trading 
venue.

Amendment 821
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 45 – paragraph 2

Text proposed by the Commission Amendment

2. The Commission may adopt by means 
of delegated acts in accordance with 
Article 41 measures specifying an 
extension to the period of application of 
paragraph 2, taking into account the 
equivalence decisions already adopted by 
the Commission in accordance with 
Article 37 and expected developments in 
the regulatory and supervisory framework 
of third countries.

deleted

Or. en

Amendment 822
Sharon Bowles

Proposal for a regulation
Article 46 – paragraph 2

Text proposed by the Commission Amendment

This Regulation shall apply from [24 
months after the entry into force of this 
Regulation], except for Articles 2(3), 4(3), 
6(2), 8(4), 10(2), 11(2), 12(2), 13(7), 14(5), 
14(6), 16(3), 18(2,), 18(3), 19(3), 20(3), 
23(8), 24(5), 26, 28(6), 29(6), 30(3), 31, 
32, 33, 34 and 35, which shall apply 
immediately following the entry into force 
of this Regulation.

This Regulation shall apply from [24 
months after the entry into force of this 
Regulation], except for Articles 2(3), 4(3), 
6(2), 8(4), 10(2), 11(2), 12(2), 13(7), 14(5), 
14(6), 16(3), 18(2,), 18(3), 19(3), 20(3), 
23(8), 24(5), 25, 26, 28(6), 29(6), 30(3), 
31, 32, 33, 34 and 35, which shall apply 
immediately following the entry into force 
of this Regulation.
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Amendment 823
Pascal Canfin
on behalf of the Verts/ALE Group

Proposal for a regulation
Article 46 – paragraph 2

Text proposed by the Commission Amendment

This Regulation shall apply from [24
months after the entry into force of this 
Regulation], except for Articles 2(3), 4(3), 
6(2), 8(4), 10(2), 11(2), 12(2), 13(7), 14(5), 
14(6), 16(3), 18(2,), 18(3), 19(3), 20(3), 
23(8), 24(5), 26, 28(6), 29(6), 30(3), 31, 
32, 33, 34 and 35, which shall apply 
immediately following the entry into force 
of this Regulation.

This Regulation shall apply from [12
months after the entry into force of this 
Regulation], except for Articles 2(3), 4(3), 
6(2), 8(4), 10(2), 11(2), 12(2), 13(7), 14(5), 
14(6), 16(3), 18(2,), 18(3), 19(3), 20(3), 
23(8), 24(5), 26, 28(6), 29(6), 30(3), 31, 
32, 33, 34 and 35, which shall apply 
immediately following the entry into force 
of this Regulation.

Or. en

Amendment 824
Werner Langen

Proposal for a regulation
Article 46 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. In relation to persons who were 
previously excluded pursuant to Article 
2(1)(k) of Directive 2004/39/EC, this 
Regulation shall enter into force [two 
years after the entry into force of the 
Regulation].

Or. de

Justification

In future, MiFIR will apply to new participants who were hitherto excluded from the scope. 
They must for the first time comply with the complex requirements and, moreover, carry out 
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restructuring. This is not the case for financial undertakings, which merely need to comply 
with additional requirements. A longer implementation period is therefore needed for these 
undertakings.


