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Introduction

In mid-2009, almost 1 000 billion1 dollars of assets (as against 2 000 billion in mid-2008) 
were managed by alternative fund managers. This sector of activity which, given its size, 
plays an important role in financing the European economy, is made up of a wide variety of 
actors and products: hedge funds, private equity, real estate funds, commodity funds, etc.

The current financial crisis shows that the malfunctioning of the global financial system is 
partly due to key operators in the system being overly exposed to risk and partly due to 
weaknesses in the systems for managing these risks. 

It was against this background that on 30 April 2009 the European Commission published a 
proposal for a Directive on Alternative Investment Fund Managers (AIFM), which seeks to 
provide a framework for all alternative investment funds (AIF) other than those regulated by 
the UCITS Directive. 

This proposal followed a good deal of work done by the European Parliament on asset 
management: the own-initiative report on investment funds (2001), asset management I 
(2006), asset management II (2007), hedge funds and private equity (2008) and the 
transparency of institutional investors (2008).

In its explanatory memorandum, the Commission sets out a number of objectives to justify its 
new proposal to replace national regulations on AIF and AIFM with European regulations: to 
achieve greater stability in the financial system, to increase the protection of investors, and to 
create an internal European market in alternative investment funds.

To meet these objectives, the answers provided by the Directive will need to strike a balance 
between the specific characteristics, vitality and creativity of this industry and the introduction 
of appropriate regulation and supervision.

Projected timetable
1st exchange of views: 2 September 2009
2nd exchange of views (with working document): 6 October 2009 
Hearing and workshop: 10 November 2009 
Presentation of draft report: 1-2 December 2009 
Deadline for tabling amendments: 21 January 2010 
Discussion on the amendments: 22-23 February 2010 
2nd discussion on the amendments: 16-17 March 2010 
Vote in the ECON Committee: 12 April 2010 
Trilogues with the Council and Commission: May 2010 
Vote in plenary: July 2010

1 - Scope of the directive and authorisation of managers

The proposal lays down that all alternative fund managers established and operating in the 
                                               
1 BCE - Financial stability review - June 2009
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Community, other than those specifically exempted, and who manage alternative funds 
regardless of where they are domiciled, should be authorised and subject to supervision. The 
proposal introduces requirements in terms technical, financial and human resources, 
organisational requirements and the conduct of business in order to provide a framework for 
managers and. to a lesser extent, other actors in the value chain, particularly the valuator and
the depositary. The text makes no provision for the regulation of the funds themselves.

Whilst this approach can be justified by the practical difficulties involved in implementing 
sectoral measures, a number of issues do need to be examined with respect to the definitions 
of AIF and AIFM and the exemptions from the scope of the Directive. In particular, questions 
should be asked about the suitability of the thresholds proposed, as it is important to ensure 
that the rules introduced allow for greater transparency regarding the funds themselves.

2 - Marketing of the funds and relations with third countries

The directive lays down that, once they have been authorised, managers may market their 
funds to professional investors throughout the territory of the Community. Alternative funds 
will therefore have a European passport regardless of where they are domiciled. This makes it 
possible for a fund domiciled inside or outside of the Community and managed by an 
authorised manager in its home Member to be marketed, subject to a notification procedure, 
in all Member States. However, funds domiciled outside of the Community would only derive 
the benefits of this European passport from the third year after the end of the Directive's 
transposition period.

Three years after the end of the Directive's transposition period, the draft directive also 
envisages the possibility of managers established in third countries being authorised in 
accordance with the provisions of the Directive, provided that the country concerned has a 
regulatory framework that is considered as equivalent by the European Commission. 

The draft Directive defines marketing as the offer and placement of a fund, regardless of who 
initiates the transaction. Worded in this way, this definition thus seems to include investment 
activity at the initiative of funds to compile their portfolios. As a result, the provisions of the 
draft directive that initially restrict marketing in the Community to alternative funds 
domiciled and managed by managers who are established and authorised in the Community 
may be interpreted as measures that could limit the investment opportunities of European 
funds. This definition thus has a direct and immediate impact on the eligibility, with respect to 
European funds, of alternative funds domiciled in third countries, whether they are managed 
by authorised European managers or not.

This model may lead to questions being asked about various issues, particularly those relating 
to the scope of the definition of marketing (active and/or passive); the eligibility of alternative 
funds from third countries for European funds and, if so, under which conditions; the working 
arrangements of a European passport for alternative funds; the merits of a provision to 
authorise third country managers and open up the European market to third-country AIF 
within 3 years.

3 - The depositary and the valuator
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The AIFM directive proposes arrangements applicable to the depositaries of AIF.

On this topic, clarifications could be offered as regards the definition of the depositary, its
location, its role, its functions and responsibilities and the conditions for delegating some of 
its functions. The definition of the safekeeping of assets could also be made clearer. 

The AIFM directive also contains provisions relating to valuators which are responsible for 
determining the value of a fund's assets and its shares. According to the proposal, these 
valuators should be independent of the AIFM. Mutual recognition arrangements for valuators 
established in third countries are also envisaged. 

Some aspects could be discussed, particularly those relating to the possibility of implementing 
this independence criterion, especially as regards private equity funds, clarification of the 
liability of the various parties involved in the valuation, and the appropriateness of 
introducing mutual recognition arrangements.

4 - The use of leverage

Clarification of the definition of leverage could be useful here, along with some thoughts 
about the information flows on systemic risks that should exist towards the national 
authorities and the new European supervisory structure.

5 - Reporting obligations

The communication of certain information to the supervisory body and investor is a key 
element in achieving the objectives of the directive.

However, given the specific nature of certain products, questions need to be asked about 
whether this requirement has been adapted so as not burden the European market with unfair 
competition, particularly with respect to private equity funds. 

6 - Supervision

The European Commission will be publishing a text on the future European supervisory 
structure (following the recommendations made in the de Larosière report), with the primary 
objective of ensuring greater financial stability and limiting systemic risks. 

In this context, the question of the role of the ESRB (European Systemic Risk Board) and the 
ESMA (European Securities and Market Authority) arises with regard to the alternative 
investment funds sector.

7 - The Lamfalussy procedure

The AIFM directive is subject to the Lamfalussy procedure: it sets out guiding principles
(level 1 measures) and provides for implementing measures (level 2 measures) that can be 
introduced by the European Commission under the comitology procedure. 

With respect to the number of level 2 measures contained in this draft, a fair balance should 



DT\791043EN.doc 5/5 PE428.292v01-00

EN

be found between the measures under these different levels.

8 - Interaction and consistency with other texts

Some topics in the AIFM directive are also dealt with in other texts such as the MiFID, 
UCITS, CRD, etc. For the sake of consistency, these should be taken into consideration. This 
is particularly true as regards capital requirements, the role of depositaries, the role of 
valuators, the European passport, risk management and the definition of "marketing". 

The projected timetable will also make it possible to incorporate parallel initiatives linked to
AIFM, such as the results of the European Commission's consultation on the role of UCITS 
depositaries, the investor compensation schemes directive and the reform of the European 
supervisory framework.


