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Working document – Financial Supervisory Architecture

 1. Background

Since the launching of the Financial Service Action Plan, Parliament has played a central role 
in the construction of a single market for financial services, actively promoting 
harmonisation, transparency and fair competition, while ensuring investors and consumer 
protection.

Long before the financial crisis Parliament regularly called for the reinforcement of the true 
level playing field for all stakeholders at the EU level while pointing out important failures in 
EU supervision of ever more integrated financial markets (see, in this context, the reports of 
García-Margallo y Marfil on the Commission communication on implementing the 
framework for financial markets: Action Plan (2000)1, of Van den Burg on prudential 
supervision rules in the European Union (2002)2, of Van den Burg on financial services policy 
(2005-2010) - White Paper (2007)3 and of Van den Burg & Daianu with recommendations to 
the Commission on Lamfalussy follow-up: future structure of supervision (2008)4). In 
addition, legislation has already outlined the key principles or indicated the general trend 
towards what should be the future supervisory architecture in the EU (see the reports of 
Skinner on the amended proposal for a directive of the European Parliament and of the 
Council on the taking-up and pursuit of the business of Insurance and Reinsurance (recast)
(2009)5and; Gauzès on the proposal for a regulation of the European Parliament and of the 
Council on Credit Rating Agencies6).

In all its resolutions, Parliament called on the Commission to analyse how progress towards a 
more integrated supervisory structure could be achieved in parallel with striving for an 
integrated single market for financial services. It also noted the need for effective oversight of 
the systemic and prudential risks of the top market players. Macro-prudential analysis and 
crisis management should be part of the mandate to safeguard financial stability.

The Commission convened a group of high-level experts to make proposals to strengthen 
European supervisory arrangements. The De Larosiere group presented its report in February 
2009 and on 23 September 2009 the Commission put forward concrete legislative proposals 
to:

                                               
1 http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P5-TA-2000-
0180&format=XML&language=EN
2 http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P5-TA-2002-
0568&format=XML&language=EN
3 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2007-
0338+0+DOC+XML+V0//EN
4 http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2008-

0476&language=EN&ring=A6-2008-0359#top
5 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-

0251+0+DOC+XML+V0//EN&language=EN

6 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2009-
0279+0+DOC+XML+V0//EN&language=EN#top
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– establish a European System of Financial Supervisors (ESFS), consisting of a network of 
national financial supervisors working in tandem with new European Supervisory 
Authorities (ESAs), created by transforming the existing European supervisory 
committees1 into the European Banking Authority (EBA), the European Insurance and 
Occupational Pensions Authority (EIOPA), and the European Securities and Markets 
Authority (ESMA), and

– establish a European Systemic Risk Board (ESRB), to monitor and assess potential threats 
to financial stability that arise from macro-economic developments and from developments 
within the financial system as a whole. To this end, the ESRB would provide an early 
warning of system-wide risks that may be building up and, where necessary, issue 
recommendations for action to deal with those risks.2

The Court of Justice3 has held that Article 95 of the EC Treaty, which relates to the adoption 
of measures for the approximation of legislation for the establishment and functioning of the 
internal market, provides an appropriate legal basis for setting up a "Community body 
responsible for contributing to the implementation of a process of harmonisation", where the 
tasks conferred on such a body are closely related to the subject-matter of the acts 
approximating the national legislations.

Those legislative proposals were followed on 26 October 2009 by a first proposal for an 
omnibus directive amending 11 directives to more clearly define the tasks of the proposed 
supervisory architecture. A second proposal for an omnibus directive will follow in the next 
few months in order to complete the exercise.

The following parts of this working document give a general overview of the content of and 
issues raised by the Commission's proposals, distinguishing between macro supervision and 
micro supervisory bodies.

2. Macro Supervision

2.1. Commission proposals to establish ESRB and entrust ECB with tasks

The main characteristics of the proposals can be outlined as follows:

The objective of the ESRB will be to:
1. prevent or mitigate systemic risks within the financial system, so as to avoid episodes of 

widespread financial distress;
2. contribute to a smooth functioning of the internal Market; and
3. ensure a sustainable contribution of the financial sector to economic growth.

To that end the ESRB is to be responsible for the macro-prudential oversight of the financial 
system within the Community (defined as all financial institutions, markets and market 
                                               
1 Currently the Committee of European Banking Supervisors (CEBS), the Committee of European Insurance and Occupational Pensions Supervisors (CEIOPS) 

and the Committee of European Securities Regulators (CESR).

2 It should be noted that this working document focuses on the proposals to establish the ESFS by transforming the existing European supervisory committees 

into ESAs. The proposal to establish the ESRB will be addressed in a separate memorandum.

3 Case  C-217/04, United Kingdom v. European Parliament and Council, judgment of 2 May 2006.. 
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infrastructures).

The ESRB is to have the following tasks:
1. determine and/or collect, as appropriate, and analyse all the relevant information;
2. identify and prioritise such risks;
3. issue warnings where risks are deemed to be significant;
4. issue recommendations for remedial action where appropriate;
5. monitor the follow-up to warnings and recommendations;
6. cooperate closely with the ESFS and, where appropriate, provide the ESAs with the 

information on systemic risks required for the achievement of their tasks;
7. coordinate with international institutions, particularly the International Monetary Fund 

and the Financial Stability Board as well as the relevant bodies in third countries on 
matters related to macro-prudential oversight;

8. carry out other related tasks as specified in Community legislation.

The ESRB is to have the power to:
1. request information in individual, summary or collective form, relating to financial 

institutions from the ESAs; if the requested data are not available to the ESAs or are not 
made available in a timely manner, the ESRB may request the data from national 
supervisory authorities, national central banks or other authorities of Member States;

2. issue warnings and recommendations of a general or specific nature, to be addressed to 
the Community as a whole (Commission), or to one or more Member State(s), ESA(s), or 
national supervisory authorit/y/ies. 

The ESRB is to have the following composition:
1. General Board (61 members, 33 voting members of which 29 central bankers): 2 ECB, 27 

national central banks, 1 European Commissioner, 3 ESA-Chairs, 27 national supervisors 
of the competent national supervisory authorities depending on the item discussed (non-
voting), 1 Council-Economic and Financial Committee President (non-voting); at least 4 
meetings per year;

2. Steering Committee (12 members, of which 7 central bankers): Chair +Vice Chair, 5 
other members of the General Board who are also members of the ECB General Council, 
1 European Commissioner, 3 ESA-Chairs, 1 Council (President of the Economic and 
Financial Committee); at least quarterly meetings;

3. Secretariat: ensured by ECB, Head appointed by ECB;
4. Advisory Technical Committee (61 members + head of Secretariat.): 27 national central 

banks, 1 ECB, 27 national supervisors, 3 ESA, 2 Commission, 1 Council (Economic and 
Financial Committee); Chair appointed by General Board, no fixed term;

5. ESRB-Chair and Vice-Chair: central bankers elected for a term of 5 years by and from 
the Members of the General Board who are also members of the ECB-General Council. 
The Chair presides over the meetings of the General Board and the Steering Committee.

6. Advisory Technical Committee-Chair: appointed by General Board following a proposal 
from the ESRB-Chair, no fixed term;

The Members of the ESRB are to perform their duties impartially and must neither seek nor 
take instructions from Member States. Member States must not seek to influence the members 
of the ESRB in the performance of their ESRB-related tasks. Proceedings of all ESRB 
meetings will be confidential.



DT\797720EN.doc 5/9 PE430.734v03-00

EN

The Commission could not assess the financial costs or the number of ECB staff which would 
work in relation to the ESRB.

2.2. Issues raised by the proposals
The proposals raise a number of issues, including :
– definition of financial stability, adequacy of the scope of mandate and powers in order to 

achieve financial stability,
– adequate consideration of euro and non-euro area Member States,
– lack of legal personality and accountability of the ESRB,
– institutional balance between the community institutions,
– central banks involvement and relative weight of players involved in general,
– balance between ESRB supervision of activities of banking sector and macro-supervision 

of insurance and securities sectors,
– potential conflict of interest between ECB's primary objective to maintain price stability

and ESRB objectives,
– accountability versus independence of ECB,
– non-binding effect of warnings and recommendations,
– absence of sanctioning power,
– level of public disclosure of warnings and recommendations,
– voting procedures for the publicity of warnings and recommendations,
– international dimension (coordination and representation),
– involvement of ESRB in decision on emergency situation,
– cooperation between the ESAs and the ESRB, particularly with regard to information 

flows and data processing,
– financing of the ESRB activities, level of participation of euro and non-euro area Member 

States and EEA countries,
– access to documents and confidentiality of proceedings,
– permanent Council representation,
– absence of Parliament representation,
– future evolution and review clause,
– procedure to appoint Chair/Vice-Chair

3. Micro Supervision

3.1. Commission proposals to establish the EBA, ESMA and EIOPA
According to the Commission the main differences between the three proposed ESAs concern 
their objectives, their scope of action, and the defined terms, which the Commission has 
aligned with the specificities of the relevant sector and existing Community legislation. 

Moreover, the Commission proposes that the ESMA should be responsible for registering 
credit rating agencies as well as suspending/withdrawing such registrations. The 
responsibilities and powers of the ESMA with regard to credit rating agencies will be defined 
in an amendment to the Regulation on Credit Rating Agencies.

The main characteristics of the proposals can be outlined as follows:
The ESAs are to be Community bodies with legal personality and are to have their seats in 
London (EBA), Frankfurt (EIOPA) and Paris (ESMA).
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The objective of the ESAs will be to contribute to:
1. improving the functioning of the internal market, including in particular a high, effective 

and consistent level of regulation and supervision,
2. protecting: depositors and investors (EBA), policyholders and other beneficiaries 

(EIOPA) and investors (ESMA)
3. ensuring the integrity, efficiency and orderly functioning of financial markets,
4. safeguarding the stability of the financial system, 
5. strengthening international supervisory coordination.

The ESAs are to have the following tasks:
1. contribute to the establishment of high-quality common regulatory and supervisory 

standards and practices, in particular by providing opinions (solicited or not) to the 
Community institutions and by developing guidelines, recommendations, and draft 
technical standards;

2. contribute to a consistent application of Community legislation, in particular by 
contributing to a common supervisory culture, ensuring consistent, efficient and effective 
application of the legislation, preventing regulatory arbitrage, mediating and settling 
disagreements between competent authorities, promoting a coherent functioning of 
colleges of supervisors and taking actions in emergency situations;

3. facilitate the delegation of tasks and responsibilities between competent authorities;
4. cooperate closely with the ESRB, in particular by providing the ESRB with the necessary 

information for the achievement of its tasks and by ensuring a proper follow up to the 
warnings and recommendations of the ESRB;

5. conduct peer review analysis of competent authorities, to strengthen consistency in 
supervisory outcomes;

6. monitor and assess market developments in the area of its competence;
7. fulfil any other specific tasks set out in the regulations or in the Community legislation.

The ESAs are to have the power to:
1. develop draft technical standards and submit them to the Commission for endorsement 

only in part or with amendments (the Commission has proposed a comitology procedure 
which will not involve Parliament, contrary to the usual practise),

2. issue guidelines and recommendations addressed to competent authorities or financial 
institutions,

3. issue recommendations addressed to the competent authorities setting out the action 
necessary to comply with Community law,

4. take individual decisions addressed to competent authorities:
a. to take the necessary action to address any risks that may jeopardise the orderly 

functioning and integrity of financial markets or the stability of the whole or part 
of the financial system by ensuring that financial institutions and competent 
authorities satisfy the requirements laid down in that legislation, subject to the 
Commission having adopted a decision addressed to one of the ESA, 
determining the existence of an emergency situation,

b. requiring a competent authority to take specific action or to refrain from action 
in order to settle a disagreement on the procedure or content of an action or 
inaction by another competent authority
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5. take individual decisions addressed to financial institutions, where the national competent 
authority does not comply with:

a. the Commission decision to comply with Community law,
b. a decision of one of the ESA in an emergency situation, where the Commission 

has  adopted a decision determining the existence of an emergency situation,
c. a decision of one of the ESA to settle a disagreement.

6. issue opinions to Parliament, the Council, or the Commission.

Safeguards
The ESAs are to ensure that no decision adopted in relation to an emergency situation or the 
settlement of a disagreement impinges in any way on the fiscal responsibilities of Member 
States. Where a Member State considers that this is not the case, and where the decision is 
maintained, it may ask the Council to vote by QMV to decide whether the decision should be 
maintained or revoked.

Composition
The ESAs are to comprise the following:
1. Board of Supervisors (32 members): Chair, 27 national supervisors, 1 Commission, 1 

ESRB, 1 of each ESA; deciding with either Qualified Majority Voting or simple majority
2. Management Board (6 members): Chair, 1 Commission, 4 BoS, 
3. Chairperson, independent professional appointed for 5 years by the Board of Supervisors, 

subject to confirmation by Parliament,
4. Executive Director, independent professional appointed for 5 years by the Board of 

Supervisors,
5. Board of Appeal (6 members): Joint body of the three ESAs,
6. Stakeholder Group (30 members)

The ESAs are to form part of a European System of Financial Supervisors and are to co-
operate with the ESRB.

When carrying out their tasks, the Chair, the Executive Director, the voting members of the
Board of Supervisors and the members of the Management Board must act independently 
and objectively in the Community interest and must not seek or take instructions from 
Community institutions or bodies, from the Government of a Member State or from any other 
public or private body.

Revenue
The revenue of the ESAs are to consist, in particular, of:
1. obligatory contributions from the national public authorities competent for the 

supervision of financial institutions; 
2. a subsidy from the Community, entered in the General Budget of the European Union 

(Commission Section);
3. any fees paid to the Authority in the cases specified in the relevant instruments of 

Community law.

Staff per year
2011 2012 2012 2014

EBA 40 62 80 90
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EIOPA 40 62 73 90
ESMA 43 60 76 89

The ratio of operational staff and management to support staff is to be 5:1 in 2014

3.2. Issues raised by the proposals
The proposals raise a number of issues including:
– number of authorities and division of tasks and responsibilities,
– accountability of each authority,
– medium to long-term financing,
– international dimension (coordination and representation),
– decision-making procedures in an emergency situation; decision-making process in general 

(simple majority vs QMV),
– information-gathering powers,
– powers with reference to future sectoral legislation,
– use of comitology in respect of Commission decisions; Parliament's role ,
– cooperation and coordination between the three authorities,
– cooperation between the authorities and the ESRB,
– cooperation between the authorities and the national supervisory authorities,
– procedure and follow-up of peer reviews,
– definition of cross-border risk,
– safeguards,
– decision-making power vis-à-vis financial institutions; absence of sanctioning power,
– role in relation to colleges of supervisors; relevance to large cross-border operating 

financial institutions,
– role, participation  and composition of stakeholder group,
– future evolution and review clause,

4. Omnibus I and II
4.1. Omnibus 1

In parallel with the regulations establishing the EBA, the EIOPA, the ESMA and the ESRB,
and in order for the proposed supervisory framework to work effectively, the Commission has 
put forward a proposal for an omnibus directive (Omnibus I) amending existing legislation.

These amendments aim at:
– defining the appropriate scope of technical standards as an additional tool for supervisory 

convergence,
– integrating the mediation and settlements task of the authorities,
– streamlining and integrating the different legislative texts in the new supervisory 

architecture.

The legislative texts amended by Omnibus I deal mainly with securities and banking (Capital 
Requirement Directive 2006/48/EC and 2006/49/EC, Financial Conglomerates Directive 
2002/87/EC, Institutions for Occupational Retirement Provisions Directives 2003/41/EC, 
Market Abuse Directive 2003/6/EC, Markets in Financial Instruments Directive 2004/39/EC, 
Prospectus Directive 2003/71/EC,
Settlement Finality Directive 1998/26/EC, Transparency Directive 2004/109/EC, Anti 
Money-Laundering Directive 2005/60/EC and UCITS Directive 2009/65/EC).
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4.2. Omnibus II
Where appropriate, the Commission will propose further changes in the existing legislation in 
a further omnibus directive (Omnibus II). Omnibus II , which is expected to be adopted early 
next year, is likely to focus mainly on insurance legislation such as the Solvency II Directive 
and the Insurance Mediation Directive.

4.3. Issues raised by the proposals
– nature and scope of the propose alignment,
– concomitance with revisions of  Prospectus Directive, MAD, MiFID and CRD,
– non-consolidation of the texts used to propose the amendments.


