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I Introduction 

On 23 September 2009 the Commission adopted three proposals for a regulation setting up 
the European Supervisory Authorities in the field of banking (EBA), insurance and pensions 
(EIOPA) and securities and markets (ESMA). One month later, on 26 October 2009, a 
proposal for a so-called Omnibus Directive was adopted to align most of the sectoral 
Directives to the new architecture (Omnibus I).

As the new Directive on insurance and reinsurance business (Solvency II) was close to 
publication, it was decided to wait for that and to adopt a second Omnibus Directive 
(Omnibus II) shortly after publication of Solvency II aligning it to the EIOPA Regulation. 
Although Solvency II finally was published on 17 December 2009, the Commission adopted 
the Omnibus II proposal only at the beginning of 2011, 15 months after the adoption by the 
Commission of the Omnibus I proposal.

To facilitate the debate, this Working Document structures and highlights the main issues in 
the Commission's proposal. This proposal can be divided into three parts: 

1. Alignment of the Solvency II Directive to EIOPA
2. Amendments to the Solvency II Directive
3. Further alignments of the Prospectus Directive to ESMA (in addition to those already 

made in Omnibus I)

It should be noted that no assessment is available measuring the impact of the amendments to 
Solvency II, although that impact may be significant. The results of the Quantitative Impact 
Study 5 (QIS 5) have been published on 14 March and may be helpful in this respect, but 
further analysis is needed.

According to the Commission, the delay in adopting Omnibus II will have no significant 
effect on the application date of Solvency II, assuming Omnibus II is adopted without major 
amendments.
The present timetable, subject to change, would then be as follows:

 Draft delegated act ready for adoption: mid autumn 2011
 Publication of Omnibus II in the OJ: January 2012
 Adoption by Commission of delegated act (350+ pages): January/February 2012
 Scrutiny by Parliament and Council of delegated acts: 2 months + possible extension 

by 1 month
 EIOPA consultation on draft implementing technical standards: spring/summer 2012
 EIOPA presents draft implementing technical standards: August 2012
 Adoption by Commission of implementing technical standards: October/November

2012

II Alignment of the Solvency II Directive to EIOPA

1. Delegated Acts, Regulatory Technical Standards (RTS), Implementing Acts and 
Implementing Technical Standards (ITS)



DT\860904EN.doc 3/7 PE460.891v01-00

EN

With the entering into force of the Lisbon Treaty, the comitology procedure1 needed to be 
replaced by delegated acts (Art. 290 TFEU) and implementing acts (Art. 291 TFEU). Based 
on these articles, the EIOPA Regulation also introduces Regulatory Technical Standards 
(RTS) and Implementing Technical Standards (ITS).

Within the context of financial services regulation and in particular the ESA Regulations / 
Omnibus I:

1. A delegated act (based on Article 290 TFEU) is a non-legislative act of general 
application, prepared by the European Commission, and supplements or amends 
certain non-essential elements of the legislative act.

2. A regulatory technical standard (based on Article 10-14 ESA Regulation) is a 
delegated act, technical, prepared by the European Supervisory Authority, and should 
further develop, specify and determine the conditions for consistent harmonisation of 
the rules included in the basic legislative act, and should not involve strategic 
decisions or policy choices.

3. An implementing act (based on Article 291 TFEU) is prepared by the Commission and 
used where uniform conditions for the implementation are necessary.

4. An implementing technical standard (based on Article 15 ESA Regulation) is an 
implementing act, technical, prepared by the European Supervisory Authority, 
provides for the uniform application of certain provisions in the basic legislative act, 
and should not involve strategic decisions or policy choices.

Omnibus I contains a mixture of delegated acts, regulatory technical standards and 
implementing technical standards. However, the Commission proposal on Omnibus II

                                               
1 Based on Art. 202 EC and the Comitology Decision 1999/468/EC, as amended by 2006/512/EC.
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contains only delegated acts and implementing technical standards. It does not include any 
regulatory technical standard. As a result of this, regulatory technical standards would not be 
applied in the context of Solvency II.

This implies that where in sectoral directives the same provisions apply, different types of 
implementing measures are proposed. This could cause cross-sectoral consistency problems. 
Furthermore, the wording on delegated acts and implementing technical standards is not the 
same as in Omnibus I. 

The period of scrutiny on delegated acts, which the Commission currently limits to 2 months 
(possibly extended by 1 month), also needs alignment to Omnibus I, where the European 
Parliament and the Council have 3 months (possibly extended by 3 months) to complete their 
assessment. 

2. Regulatory Procedure

Whereas the Commission proposal on Omnibus II covers the Lisbonisation of former 
regulatory procedures with scrutiny, it does not amend any of the regulatory procedures. 
The current and additional references to the regulatory procedure in Solvency II are all related 
to equivalence decision concerning individual third countries. These provisions need 
adaptation to the Lisbon Treaty. 

3. Mediation by EIOPA

Omnibus II introduces a binding mediation power by EIOPA, as laid down in Article 19 of 
the EIOPA Regulation. If competent authorities from different Member States disagree, 
EIOPA may assist at request or on its own initiative to reach an agreement. EIOPA first acts 
as mediator, but may take a decision with binding effects, if the conciliation does not succeed 
in reaching an agreement. 

The current Solvency II legislation provides for a consultation of CEIOPS, the predecessor of 
EIOPA and former Level 3 Committee, which had no legal personality. A legally non-binding 
CEIOPS advice can be requested by a national supervisory authority concerned, if a joint 
decision in the supervisory college cannot be achieved. In cases where Solvency II allows for 
a CEIOPS consultation, the final decision is still taken by the group supervisor or, if 
appropriate, by the supervisory authority which authorized the relevant subsidiary. The final 
decision can differ from the CEIOPS advice, as long as the reasons are stated.  

The Commission proposal on Omnibus II now implements a binding mediation power for 
EIOPA in 12 articles, which can be divided into two categories: 

a. Articles in Solvency II, which do not provide for a CEIOPS consultation;
b. Articles in Solvency II, which provide for a CEIOPS consultation and for a final 

decision by the group supervisor or the relevant supervisory authority concerned.

With regard to decision-making procedures involving the group supervisor, it should be noted 
that Article 44 of the EIOPA Regulation provides for a modified voting procedure, once 
EIOPA is in a position to overrule the group supervisor’s decision. In such a case, a binding 
mediation decision can be rejected by a blocking minority of representatives in EIOPA’s 
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Board of Supervisors. It is not spelled out what happens, if EIOPA fails to provide a binding 
mediation decision. 

4. Insurance Mediation Directive

The Commission did not propose any amendments to the Insurance Mediation Directive. It 
should be considered that Omnibus I introduced a role for EIOPA in directives, which did not 
previously provide for such a role such as the IORP Directive.  

II Amendments to the Solvency II Directive

1. Illiquidity premium in Article 77a in connection with Article 86

The Commission proposal introduces a new Article 77a on technical information produced by 
EIOPA. The Article concerns two issues: 

a. the publication of the risk free interest rate term structure with which the technical 
provisions are calculated;

The Commission suggests that it is up to EIOPA to publish the risk-free interest rate 
structure.

b. the inclusion of an illiquidity premium in that term structure

The Commission suggests the term structure to be adapted with an illiquidity 
premium, when EIOPA observes a period of stressed market liquidity. Further 
clarification is still needed on definition, scope and added value of this provision. 
There are two options under discussion to determine a situation of stressed market 
liquidity: a formula (quantitative approach) or a determination (qualitative approach). 

Art. 77a is supplemented by a delegated act in Art. 86 (i) providing for calculation methods 
and assumptions. 

2. Standard formula in Article 109a in connection with Article 111 

The Commission proposal introduces a new Article 109a on harmonised technical inputs to 
the standard formula, which in the future shall be provided by EIOPA. 

a. EIOPA to assess the eligibility of external credit assessment institutions
With reference to Directive 2006/48/EC (CRD) the Commission suggests EIOPA to 
pursue an eligibility procedure for external credit assessment institutions. It is not laid 
down, how a potential conflict of competence with the Credit Rating Agency 
Regulation can be avoided. 

b. EIOPA to publish lists of regional governments and local authorities
The Commission proposes that exposures to regional governments and local 
authorities are treated in the same way as exposures to central governments, if the 
relevant regional and local authorities are published on an EIOPA list. 
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c. EIOPA to specify the equity index
According to the Commission EIOPA shall provide for harmonised technical 
information on the equity index.

d. EIOPA to specify the adjustments to be made for currencies pegged to the euro 
It is suggested that EIOPA gives harmonised technical information, when a Member 
State currency is included in the European Exchange Rate Mechanism (ERM II). 

Article 109a is complemented by delegated acts in Article 111 (n) to (q). 

3. Exceptional fall in financial markets in Article 138 in connection with Art. 143

According to Article 138 of the Solvency II Directive, an insurance or reinsurance 
undertaking, which does not comply with the Solvency Capital Requirement, has to take the 
necessary measures to achieve compliance within a period of six months. This period may be 
prolonged by three months. In case of an exceptional fall in financial markets, an appropriate 
extension of this period may be granted.

The Commission proposal on Omnibus II provides for a definition of an exceptional fall in 
financial markets and clarifies that it should be EIOPA to declare such a situation. It should be 
noted that such a declaration is not based on Article 18 of the EIOPA Regulation, granting 
emergency powers to EIOPA after the Council has declared the existence of an emergency 
situation.

The proposal suggests that "An exceptional fall in financial markets exists, where one or more 
insurance or reinsurance undertakings are unable to meet one of the requirements set out in 
paragraph 3 of this Article within the time period defined therein as a consequence of a fall in 
financial markets which is unforeseen, sharp and steep, which is different from the downturns 
that occur as part of the economic cycle and which has already affected seriously and 
adversely the financial situation of one or more insurance and reinsurance undertakings 
collectively representing a substantial part of the insurance or reinsurance market in one or 
more Member States".

4. Equivalence of third-country solvency regimes

Solvency II provides for equivalence decisions in Art. 172 (reinsurance activities of non-EU-
based groups), in Art. 227 (group solvency calculation of EU-based groups) and in Art. 260 
(group supervision of non-EU based groups). The Commission suggests suspending the 
implications of a negative equivalence decision for a period of five years. 
 In case of Art. 172: EU-wide obligation requiring all Member States to accept reinsurance 

contracts without collateral, including for third countries which the Commission assesses 
to be not equivalent, but who may be equivalent in five years. 

 In case of Art. 227: Member State option to allow EU-based groups to use methods for the 
determination of the group solvency, as provided by the third-country-law. 

 In case of Art. 260: Member State option to rely on the group supervision executed by 
third country supervisors. 

The Commission proposal does not lay down any procedure to determine the follow-up when 
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the transitional period of five years has expired. 

5. European Cooperative Society as legal form 

According to Solvency II, authorisation shall be granted to insurance and reinsurance 
undertakings, only if they have a legal form laid down in (the exhaustive list of) Annex III. In 
Omnibus II this list is supplemented by the European Cooperative Society. As a result, every 
Member State will have to accept that an insurance or reinsurance undertaking may choose 
the legal form of the European Cooperative Society, even if at a national level cooperative 
societies are not allowed to pursue insurance business. 

6. Transitional Measures in Art. 308a and Art. 308b

Omnibus II introduces transitional measures to the Solvency II framework. The Commission 
suggests delegated acts specifying

1. the length of the transitional period;
2. phasing of that period;
3. transitional requirements which must be fulfilled by insurance and reinsurance 

undertakings in the meantime.

Only the maximum transitional period will be determined in the directive. This implies that 
power is given to Commission to set this period at 3 or 10 years respectively, or any period 
between zero and 3 or 10. It is also suggested to lay down in a delegated act which provisions, 
and as of when, apply already during the transitional period (so-called "phasing").

3 year transitional period
a. systems and structures to comply with information requirements for supervisory 

purposes 
b. governance requirements 
c. content and timing of public disclosures 

10 year transitional period
a. capital add-on in relation to a transitional Solvency Capital Requirement
b. valuation, methods and assumptions to be used for specified assets and liabilities 
c. methodologies and assumptions to be used in the calculation of technical provisions 
d. specification and classification of own funds items
e. calculation and use of a transitional Solvency Capital Requirement 
f. choice of calculation method and general principles in calculating group solvency

III Further alignments of the Prospectus Directive to ESMA

A small part of Omnibus II deals with amendments to the Prospectus Directive. Several 
delegated acts are changed to regulatory technical standards. In addition, a new involvement 
is given ESMA. If the final terms are neither included in the base prospectus nor in a 
supplement, they shall not only be communicated to the competent national authority, but also 
to ESMA. 


