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Overview of MiFID 1 and key aspects of the Commission's proposals

Background
1. The Markets in Financial Instruments Directive (MiFID) (2004/39/EC) was 

implemented on 1 November 2007, replacing the earlier Investment Services Directive 
(ISD). The framework directive was supplemented by a Commission implementing 
regulation ((EC) No 1287/2006) and an implementing directive (2006/73/EC).

2. MiFID was amended first by Directive 2006/31/EC which extended the deadline for 
implementation from 30 April 2006 because the implementing measures were not 
ready until August 2006. Directive 2008/10/EC further amended the Commission's 
implementing powers, and Directive 2010/78/EU brought MiFID into line with 
ESMA's role in the new European supervisory architecture.

3. On 20 October 2011 the Commission adopted proposals for a regulation (COM(2011) 
652) and a directive (COM(2011) 656) to replace Directive 2004/39/EC.

MiFID 1: what did it do and how did it work?
ISD to MiFID 1: what changed?
4. MiFID 1 replaced the earlier Investment Services Directive, which had first regulated 

the trading and marketing of financial instruments.  
5. Like the ISD, MiFID 1 establishes conditions which investment firms and exchanges 

have to meet in order to benefit from a passport enabling them to carry on their 
activities throughout the EU.  These conditions include a requirement to be 
authorised, obligations on how to organise themselves (organisational 
requirements), and obligations on how they carry out business with or for clients 
(conduct of business). Some provisions also apply to credit institutions when they 
carry out investment services/activities and to UCITS managers when they provide 
investment services. However, where the ISD has set minimum standards based on 
principles, MiFID 1 provides for a higher degree of harmonisation around more 
specific standards.

6. Like the ISD, MiFID 1 also regulates the venues where financial instruments are 
traded. However, MiFID 1 ended the 'concentration rule' which had previously 
allowed Member States to specify that a proportion of trading must be carried out in 
regulated markets, and provided a passport to other types of trading systems, known 
as multilateral trading facilities (MTFs), which bring together third parties in an 
organised venue, and systematic internalisers (SIs), which deal on their own account 
to execute client orders. There are organisational requirements on all three types of 
system, with some differences between them which were intended to reflect 
differences between their business models and functions.  There are also provisions on 
access, requiring regulated markets to give access to investment firms authorised to 
execute orders directly or remotely, and requiring Member States to allow regulated 
markets to establish facilities on their territory to allow for this.  Both regulated 
markets and investment firms are also given a right to choose clearing and settlement
facilities located in another Member State.

7. Other requirements were introduced or modified as a result of the end of the 
concentration rule.  For example, a new regime for pre- and post- trade 



DT\885412EN.doc 3/10 PE478.352v01-00

EN

transparency for equities trades was introduced, with waivers providing for certain 
circumstances when these requirements did not apply or were modified.  The 
Commission was tasked with carrying out reports on the desirability of introducing 
requirements for other financial instruments in future.  An explicit obligation on firms 
executing orders to obtain the best result for clients ('best execution') was included, 
based on a range of factors to take account of the fact that firms would have a wider 
choice of venues available and therefore a range of criteria to consider (eg cost and 
likelihood of execution, as well as the price obtained).

8. MiFID 1 includes a wider range of derivatives than the ISD.  In particular, MiFID 
includes certain commodity derivatives, credit derivatives and other complex 
derivatives such as those relating to emission allowances or economic indices.

9. Both the ISD and MiFID 1 established a regime for the supervision of investment 
firms by competent authorities. Under the ISD the supervisor in the Member State 
where the firm was authorized had responsibility for policing the capital and 
organizational requirements, while the supervisor in the ‘host’ Member State had 
responsibility for policing conduct of business requirements, and the ‘host’ Member 
State could also add to the minimum requirements set out in the ISD.  MiFID changed 
this approach so that all requirements are to be policed by the supervisor in the home 
Member State.  Special consideration was given to branches to avoid complexities 
when branches were carrying out business in a Member State other than the home 
Member State or the Member State where the branch is located.

10. MiFID introduced a wide range of provisions to prevent and manage the impact on 
clients of conflicts of interests in the provision of investment services and to provide 
other forms of investor protection. These include:

a. an overall duty to act in the best interests of clients
b. a duty to keep client funds separately so that eg they do not get lost if the 

investment firm is bankrupted
c. restrictions on accepting 'inducements' from third parties unless these 

enhanced the service to the client and were disclosed before the service was
provided

d. the provision of information to clients about the firm and its services, its 
policies and about products being sold/advised on

e. an obligation, when providing advice, to do so in the light of the client's 
situation and objectives

f. an obligation, when selling without providing advice, to check (with certain 
exceptions) that the client has the knowledge and experience necessary to 
determine whether the product is "appropriate"

g. obligations to report to clients.
11. MiFID itself does not contain capital requirements for investment firms because the 

Capital Requirements Directive (2006/49/EC) contains provisions which apply to 
investment firms authorised under MiFID.  However, MiFID 1 modified the capital 
requirements applicable to 'local firms',1  firms benefitting from the optional 

                                               
1 A 'local firm' here means a firm dealing only for its own account on a financial-futures or options exchange or 
for the accounts of or making a price to other members of the same exchange and guaranteed by a clearing 
member of the same exchange.



PE478.352v01-00 4/10 DT\885412EN.doc

EN

exemption for firms carrying out financial advice only, and for firms which are also 
subject to the Insurance Mediation Directive.

How is MiFID 1 structured?
12. MiFID 1 defines certain services which an investment firm might provide for clients 

(eg portfolio management), or certain activities it might carry out (eg trading on its 
own account).  These are divided into 'core' and 'ancillary' services and activities in 
Annex I, Sections A and B of the Directive (see Appendix 1 to this working 
document).  An institution which carries out a core service/activity in relation to the 
financial instruments specified in Annex I of the Directive, or which operates a 
regulated market, must be authorised, unless it is covered by one of the exemptions in 
Article 2 or one of the optional exemptions in Article 3.  If it is not exempt, the 
directive regulates its services and activities in relation to those financial instruments 
listed in Section C of Annex I to the Directive (see Appendix 2 to this working 
document).

13. For example, under MiFID 1 a firm providing financial advice would be within the 
scope of MiFID unless it benefitted from the optional exemption in Article 3 (in which 
case it would not benefit from a passport).  Even if the firm were within the scope, its 
advice to a client on whether to invest in a UCITS would be covered, but not on 
whether to buy or sell an investment structured as an insurance policy, because 
insurance products are not covered in the list of financial instruments.

14. Where an institution is authorised to carry out one or more core service, it can also 
carry out ancillary services, but it cannot be authorised under the directive to carry out 
only ancillary services.

15. MiFID 1 does not regulate financial instruments as such; rather, as noted above, it 
places obligations on those who wish to provide certain services or carry out certain 
activities in relation to the instruments.  Some obligations under the directive apply to 
all financial instruments. Other parts of MiFID 1 only apply to certain financial 
instruments and not to all those in the list at Annex I of the Directive.  For example, 
the pre-trade transparency requirements apply only to shares admitted to trading on a 
regulated market.

16. MiFID also introduced a client categorisation which divides investors into three 
eligible counterparties, professional clients and retail clients, with different levels of 
protection for each.  The professional client category is further divided into those who 
are professional clients automatically, and those who can choose to be treated in this 
way (Annex II of the Directive).

What has changed in the market since MiFID 1?
17. The marketplace has changed since the introduction of MiFID 1, sometimes as a direct 

result of changes made in that legislation.
18. There have been many new entrants as trading venues, notably as MTFs, alongside 

consolidation between the existing exchanges.  There have also been new entrants in 
other areas, notably providing data services to firms who wish to consolidate 
information about trades across different trading venues. 

19. There has been an increase in high frequency trading, supported by 
members/participants co-locating with the trading venue, and hence reducing the 
latency in the physical system.  There has been significant debate about the role of 
high frequency trading and whether it provides 'real' liquidity. Since the "Flash Crash" 
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in the United States in May 2010, there has also been debate about the possible risks 
arising from some algorithmic trading programs, particularly in extreme market 
conditions.

20. For retail investors there has been an increase in the range of products available and 
the complexity of the trading strategies underlying some of them.  UCITS III 
(Directives 2001/107/EC and 2001/108/EC) extended the range of investment 
strategies which could be included in a UCITS collective investment scheme. There 
has also been an increase in the number of Exchange Traded Funds, some 
themselves structured as UCITS, and a wider range of strategies available.

MiFID/MiFIR 2: what has changed in the new proposals?
21. This paper highlights some of the key changes, in the areas of scope, investor 

protection, organisation of markets in relation to regulation of trading systems and in 
relation to commodities and commodity derivatives.1 Other topics will be addressed in 
subsequent papers.

Scope
22. The scope of the institutions, services, activities and financial instruments is extended 

in a number of ways.
Financial Institutions
23. The optional exemption in Directive Article 3 for firms which provide only investment 

advice is now only available where such firms are both authorized and subject to 
ongoing supervision and subject to at least analogous conduct of business 
requirements to those in MiFID 2. MiFID 1 does not specify the content of regulation 
of such firms at national level.

Services
24. The proposal elevates safekeeping and administration of assets (eg custodianship and 

cash/collateral management) from an ancillary to a core service, without adding any 
corresponding substantive requirements and adds the operation of Organised Trading 
Facilities as a core service to reflect the proposed new category of trading venue 
(Directive Annex I, Section A).

25. The proposal also seeks to clarify that the legislation will apply to credit institutions 
and investment firms when they are selling securities they themselves have issued, 
whether they are selling with or without advice.

Instruments
26. The proposal adds emission allowances to the list of instruments covered, with 

reference to Directive 2003/87/EC (Emissions Trading Scheme).  Previously only 
derivatives of emissions allowances and not the allowances themselves were covered 
(Directive Annex I, Section C).

27. Although not mentioned in the list of financial instruments, Article 1 also applies 
certain parts of the Directive to credit institutions (but not investment firms) when they 
are selling or advising clients on structured deposits.  This is part of the Commission's 
PRIPS (packaged retail investment products) initiative to ensure that economically 
equivalent products are regulated consistently.

                                               
1 These topics are the subject of an ECON Committee hearing on 5 December 2011.
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Investor protection
28. The proposal maintains the MiFID 1 duty to act in the best interests of clients, to 

ensure that all information supplied to clients is clear, fair and not misleading, and to 
provide appropriate information to clients about the firm and its services, proposed 
investment strategies and financial instruments, execution venues and costs and 
associated charges.

29. The proposal maintains the requirement for investment advice to be suitable and based 
on the client's situation and objectives. It adds a requirement to specify whether 
investment advice is independent and based on a broad or more restricted analysis of 
the market and whether the firm will advise on the ongoing suitability of the 
investment recommended.  It requires that where independent advice is given, a wide 
range of instruments available on the market is assessed. It also requires that where 
independent advice is given or portfolio management is provided, no monetary 
benefits (inducements) are received from third parties (under MiFID 1 the payment of 
commissions from third parties is allowed under certain circumstances). There are no 
prohibitions on inducements from third parties for other forms of advice.

30. The proposals also add a requirement where different investment services are offered 
together to inform the consumer whether they are available separately and to provide 
separate evidence of costs and charges for each component.

31. The proposals maintain the current requirements on the assessment of suitability 
where advice is provided. Where advice is not required, the proposals continue to 
require the firm to assess whether the product is likely to be appropriate, based on 
information from the client, except where the product is deemed 'non-complex' and 
certain other conditions are met.  The list of products deemed to be 'non-complex' is 
amended and notably differentiates between different types of UCITS, which are 
currently all considered 'non-complex'.

32. The proposals continue to require reporting to clients, but extend these reports to 
eligible counterparties as well as to professional and retail clients.

33. There is no change to the requirement to obtain best execution as such, but there are 
additional requirements for trading venues to publish information on execution quality 
(ie price, speed and likelihood of execution) at least annually, and for investment firms 
to summarise the top five execution venues on which they executed client orders in the 
previous year.

34. The proposed regulation also contains powers for ESMA and competent authorities to 
prohibit or restrict the sale, marketing or distribution of products with certain 
characteristics, or a financial activity or practice.  One of the grounds for using such
powers is investor protection.

Organisation of markets: commodities and commodity derivatives
35. Unlike the ISD, MiFID 1 includes commodity derivatives within its scope although as 

noted above not all provisions apply to these instruments (and notably there are no 
standardised pre- or post-trade transparency requirements).

36. Since MiFID 1 there has been a programme of work launched under the auspices of 
the G20 to look at the broader policy questions relating to commodities, and in 
particular examining the question of whether greater financialisation of commodity 
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and commodity derivatives markets has contributed to increased volatility in 
commodity prices.

37. The International Organisation of Securities Commissions (IOSCO) has also 
established a task force on regulation of commodity derivatives, which in September 
2011 published Principles for the Regulation and Supervision of Commodity 
Derivatives Markets.

38. There have also been European initiatives to regulate some underlying commodities 
markets, notably the recently agreed Regulation on Energy Market Integrity and 
Transparency in the energy sector.  This raises the question of how best to align the 
supervision of markets for the underlying commodity with supervision of the related 
derivatives.  As noted above, the Commission's proposal also includes emission 
allowances as well as derivatives of such allowances for the first time.

39. The Commission's proposals contain a chapter on derivatives generally, which 
includes commodity derivatives.  Commodity derivatives would also be among the 
financial instruments to which the pre- and post- trade transparency and transaction 
reporting requirements would be extended.

40. The proposals also contain specific provisions enabling the Commission, competent 
authorities and trading venues to set position limits and to intervene to manage the 
positions taken by market participants in certain circumstances.

Organisation of markets: regulation of trading systems
41. As noted above, MiFID 1 differentiates between three categories of organised trading 

systems: regulated markets (RM) and multilateral trading facilities (MTFs), which are 
two categories of marketplace, and systematic internalisers (SIs) where a firm 
regularly and systematically executes client orders against its own trading book.

42. The Commission's proposals keep these categories and add a fourth, called 'Organised 
Trading Facilities' (OTF).  This followed debate about whether the existing categories 
were sufficient to capture all organised trading systems, as addressed in the 
Parliament's resolution of 14 December 2010 on "Regulation of trading in financial 
instruments – ‘dark pools’ etc.".

43. The OTF category is intended to capture organised venues which allow buyers and 
sellers to interact, but which are not caught by the definitions of regulated market, 
multilateral trading facility or systematic internaliser.  Recital 7 of the proposed 
Regulation clarifies that broker crossing systems (described as 'internal electronic 
matching systems operated by an investment firm which execute client orders against 
other client orders') would fall within this category.  Under the proposals, OTFs would 
not be allowed to execute client orders against their own capital or to connect to other 
OTFs. They would also have a degree of discretion on the execution of orders, and so 
would be subject to the investor protection provisions including on best execution.

44. The proposals contain additional measures for RMs, MTFs and OTFs in terms of 
ensuring that the venues are resilient in case of extreme conditions and have 
appropriate business continuity arrangements.  In addition, the proposals make 
adjustments to existing requirements to introduce more commonality of approach 
across the different trading venues.

45. The proposals also provide for MTFs which meet certain requirements to be 
designated as SME growth markets. Where an MTF is so designated, a financial 
instrument admitted to trading can be traded on another SME growth market without 
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reference to the original issuer.
46. For SIs, the proposals extend the obligation to publish firm quotes (under certain 

conditions), which currently applies only to shares admitted to trading on a regulated 
market, to other types of financial instrument.
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Appendix 1: Core and ancillary services: ISD, MiFID 1, MiFID 2 proposal
MiFID 2 proposal Notes
1) Reception and transmission of orders in 
relation to one or more financial instruments
2) Execution of orders on behalf of clients
3) Dealing on own account
4) Portfolio management
5) Investment advice This was an ancillary service 

under the ISD and became a 
core service in MiFID 1

6) Underwriting of financial instruments and/or 
placing of financial instruments on a firm 
commitment basis
7) Placing of financial instruments without a firm 
commitment basis
8) Operation of Multilateral Trading Facilities This was added in MiFID 1 

to reflect the new category of 
trading venue

9) Safekeeping and administration of financial 
instruments for the account of clients, 
including custodianship and related services 
such as cash/collateral management

In MiFID 1 this was an 
ancillary service

Core
services

10) Operation of Organised Trading Facilities This is a new proposal to 
reflect the proposed new 
category of trading venue

Safekeeping and administration of financial 
instruments for the account of clients, 
including custodianship and related services 
such as cash/collateral management

MiFID 2 proposes to make 
this a core service.

1) Granting credits or loans to an investor to allow 
him to carry out a transaction in one or more 
financial instruments, where the firm granting the 
credit or loan is involved in the transaction
2) Advice to undertakings on capital structure, 
industrial strategy and related matters and advice 
and services relating to mergers and the purchase 
of undertakings
3) Foreign exchange services where these are 
connected to the provision of investment services
4) Investment research and financial analysis or 
other forms of general recommendation relating to 
transactions in financial instruments

Added in MiFID 1

5) Services related to underwriting

Ancillary 
services

6) Investment services and activities as well as 
ancillary services of the type included in this list 
related to the underlying of certain derivatives, 
notably those relating to commodities, climatic 
variables, freight rates, emission allowances, 
inflation rates or other economic statistics

Added in MiFID 1. Emission 
allowances are moved to 
another part of the list of 
financial instruments in the 
MiFID 2 proposal and so 
would no longer be covered 
by this provision.
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Appendix 2: Financial Instruments: ISD, MiFID, MiFID 2 proposal

MiFID 2 proposal Notes
1) Transferable securities (eg shares, bonds)
2) Money-market instruments (ie short term debt 

instruments)
3) Units in collective investment undertakings (UCITS and non-UCITS)
4) Options, futures, swaps and other derivatives related to 
securities, currencies, interest rates or yields, emissions 
allowances, other derivatives, or financial 
indices/measures which can be settled physically or in 
cash

Emission allowances moved 
in MiFID 2 proposal from 
point 10) below

Options, futures, swaps and other derivatives related to 
commodities where these:
5) must or may at the option of one of the parties be 
settled in cash or
6) are commodities which can be physically settled which 
are traded on a RM and/or MTF/OTF or
7) can be physically settled but have the characteristics of 
other derivative financial instruments (eg they are cleared 
and settled through recognised clearing houses or subject 
to regular margin calls)

Commodity derivatives added 
in MiFID 1.

OTF added to reflect the new 
category of trading venue.

8) Credit risk derivatives Added MiFID 1
9) Financial contracts for difference Added MiFID 1
10) Options, futures, swaps and other derivatives related 
to climatic variables, freight rates, emission allowances or 
inflation rates or other economic statistics that must or 
may at the option of one of the parties be settled in cash 
and other derivatives not otherwise mentioned which have 
the characteristics of financial instruments (eg they are 
traded on a RM or MTF/OTF, cleared and settled through 
recognised clearing houses or subject to regular margin 
calls

MiFID 2 proposal:
 Emission allowances 
moved to point 4) above
 OTF added to reflect the 
new category of trading 
venue.

11) Emissions allowances including units recognised 
for compliance with the requirements of Directive 
2003/87/EC (Emissions Trading Scheme)

New in MiFID 2 proposal.  
Previously only derivatives of 
emission allowances were 
included.


