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Executive Summary  
 
The economic crisis, accompanied by increased competitive pressure at EU level, 
has contributed to a steady rise in the number of companies undergoing 
restructuring and closure. Against this background, an open attitude to change is 
essential in order to be competitive in a global and challenging market. At the 
same time, there is also an urgent need to mitigate the negative consequences for 
both workers and employers of the ensuing labour market adjustments.  
 
The Report adopted by the Committee on Employment and Social Affairs (EMPL) on 
19 November 20121 looks at measures which can anticipate change, and aims to 
introduce proactive (rather than reactive) solutions. It does not seek to deal with 
change by freezing economic and social structures, which would end up 
aggravating the problem of competitiveness in the future. It does not and could 
not prevent individual or collective dismissals.  
 
The Report advocates a holistic approach that includes the anticipation and 
management of change, addresses the needs of workers and employers, and 
involves elements of almost the entire socio-economic policy sphere. 
 
The current picture across the Member States in the areas targeted by the possible 
EU initiative on restructuring is one of considerable variation in company 
practice, legislation, collective agreements (both content and coverage) and 
public intervention. Best practices seem unevenly distributed across the EU, and 
no country can be said to have a truly comprehensive and integrated 
framework of regulation (by law and/or collective agreement). In addition to 
that, deepening economic globalisation and the increasingly transnational nature 
of much restructuring indicates that action at Member State level alone may not 
be able to address the consequences effectively. 
 
Research supported by experience on the ground suggests that many of the 
objectives of existing legislation have not been fully met and that a number of 
shortcomings still need to be addressed (e.g. gaps in existing legislation, poor 
implementation at Member State level, failure to follow good practice).   
 
Against this background, it is reasonable to conclude that there is little 
disagreement on the nature of the current problems, but views diverge on the 
way to address them. 
 
                                                 
1 2012/2061(INI) available at 
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2012/2061(
INI)  
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The recommendations proposed by the Committee on Employment and Social 
Affairs are likely to generate added value. EU-level intervention might be 
appropriate, inter alia, to limit the social costs of structural adjustment; to provide 
an integrated and coherent approach to dealing with restructuring; to eliminate 
potential distortions of competition within the internal market and inequalities in 
treatment of workers, resulting from divergences in national regulations. 
 
Clearly the decision to engage in social dialogue and offer appropriate training 
will entail a cost to the undertakings and public authorities involved.  
 
Overall, the scale and effects of the proposed legal act would be considerable, 
bringing major change across the EU and affecting a substantial number of 
workers.  
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Methodology 
 
This assessment note seeks to analyse the potential European Added Value of an 
EU measure on information and consultation of workers in relation to 
restructuring processes, in particular by providing the rapporteur with the 
expertise and arguments to support the Committee's political choices.   
 
Essentially the approach used consists in breaking down the notion of European 
Added Value into its component parts for the purpose of the assessment, and 
analysing their various aspects.  
 
First, the assessment note aims to investigate whether there is a rationale for 
taking action at EU level and whether the instrument proposed ‘adds value’ to 
what is already being done at national or regional level.   
 
Second, it looks at both the regulatory and the best practice approaches in order 
to assess what option is most suitable to achieve the identified objectives. 
 
Third, it looks at the consistency aspect, i.e. the extent to which the proposed 
instrument is consistent with other EU policies and measures already in place. 
  
Finally, it tries to assess what direct and spillover effects can be expected from 
the proposed measure, in particular by considering certain aspects affected by 
the absence of minimum standard rules, notably in the employment and labour 
market, workers’ rights and job quality and the participation of workers in 
industrial relations. This last aspect is not intended to be exhaustive or to lend 
itself to a precise measurement, but rather to provide an overview of some of the 
possible social and economic effects, taking into account, among other things, the 
current economic and financial crisis.   
 
The different information collected in relation to these was logically analysed, 
taking into account certain contextual factors identified as potentially relevant. 
Wherever possible, the legal and economic arguments were supported by 
specific examples. 
 
Overall, the assessment aims to produce specific findings about European added 
value and to raise awareness about the need to introduce a legal act at EU level in 
the policy area under consideration.  
The inevitable limitations linked to the degree of precision that can be expected 
from this EU-wide added value assessment do not affect the overall conclusions, 
which are based on robust and reliable findings for the purposes of the policy 
assessment and subsequent decision.  
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Restructuring in times of crisis 
 

The economic context 

 
The difficulties in adapting to change, which were already considerable before, 
have increased in the current situation, leaving no branch of the economy or 
European region untouched. The financial and economic crisis has contributed to 
the steady increase in the number of company closures and restructurings. In 
this context, and as social dialogue at company level has gained in importance, 
informing and consulting workers has become ever more challenging. 
 
Despite some signs of recovery, the latest Review on the Social and Employment 
Situation in the EU, presented by the Commission in June 2012, confirms that 
unemployment has been rising in the majority of Member States and has been 
above 10% since early 2012. As a consequence, living conditions too are 
deteriorating significantly. Between 2008 and 2010, the share of people unable to 
pay their utility bills increased on average by 1 percentage point to 9% on 
average in the EU, and by more than 3 percentage points in 10 countries2. 
 
The European Restructuring Monitor (ERM) Quarterly, published in July 20123, 
reported that the unemployment rate was continuing its upward trend. This 
situation, accompanied by the unresolved sovereign debt issues in many 
Member States, leaves little room for optimism about the prospects for EU labour 
markets. 
 
Unemployment has been climbing for a year and reached 10.3% in May 20124. 
This is the highest unemployment rate recorded since the onset of the crisis in 
2008. Eurostat estimates that this corresponds to nearly 25 million unemployed 
men and women in the EU, almost 2 million more than a year ago.  
 
Overall, the situation varies substantially among Member States, particularly 
between ‘core’ and ‘peripheral’ euro zone countries. While unemployment is low 
in Austria (4.1%), the Netherlands (5.1%), Luxembourg (5.4%) and Germany 
(5.6%), nearly one in four (24.6%) is currently unemployed in Spain. 
 
 
 
 
 

                                                 
2 Employment and Social Situation Quarterly Review, June 2012, available at: 
http://ec.europa.eu/social/main.jsp?langId=en&catId=113&newsId=1389&furtherNews=yes 
3 http://www.eurofound.europa.eu/emcc/erm/templates/displaydoc.php?docID=70  
4 Compared with 9.5% in May 2011. 
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Figure 1 - ERM Quarterly, Issue 2, July 2012 
 

 

 
 
 
 
 
 
 

 
Compared to the previous quarter, an increase was recorded in the incidence of 
announced job losses. This is attributable to various causes, notably bankruptcies 
(17%), closures (11%) and mergers and acquisitions (7%), while offshoring and 
delocalisation (3%) decreased somewhat.  
 
In terms of geographical distribution, the country that has recently recorded the 
highest number of announced job losses was Germany (14 192 jobs), followed 
by the UK (9 302). 
 
Figure 2 - Summary: facts and figures 

 

 
 

1. The EU Restructuring Monitor (ERM) report published in July 2012 reported 
that unemployment had reached 10.3% in May 2012.  

2. Eurostat estimates that this corresponds to nearly 25 million unemployed men 
and women in the EU, almost 2 million more than a year ago.  

3. The countries that recorded the highest number of announced job losses in 
July 2012 were Germany (14 192 jobs) and the UK (9 302). 

4. Since 2002 around 14 000 restructuring events, affecting more than 4 million 
workers, have been recorded in the ERM database. 

5. Much restructuring at present is transnational in scope, in that multinationals’ 
restructuring operations often have effects in more than one country, and 
indeed can be Europe-wide or worldwide. The ERM database has recorded 
more than 850 restructuring events (around 6% of all events) classified as 
having EU or world scope over 2002-12. 

Against this background, it is essential to have an open attitude to change in 
order to be competitive in a global and challenging market. Equally, there is 
also a need to mitigate the negative effects that the ensuing labour market 
adjustment may have for both workers and companies.  
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Restructuring....what does it mean? 
 

Restructuring is a term used to describe a multitude of different forms of 
reorganising the activities of the enterprise. Some of them are necessary and 
unavoidable because the enterprise needs to respond to certain economic and 
political circumstances while remaining competitive (e.g. globalisation of 
markets, mergers and acquisitions, technological changes, competitiveness, etc). 
These processes might have negative impacts from both an economic and a social 
perspective.  
 
Restructuring is defined by the European Commission as a ‘modification of a 
company’s workforce that affects both its qualitative (skills and qualifications 
required) and quantitative features (number of jobs) following adaptations to the 
company’s structure, organisation and production5’. 
 

Figure 3 - Types of restructuring: the European Monitoring Centre on Change (EMCC) 
distinguishes between eight different types 

 

 Relocation: when the activity stays within the same company, but is relocated 
to another location within the same country. This differs from outsourcing in 
so far as the activities which are transferred do not belong to an ‘integrated 
system’ of a broader production (i.e. supply chain). 

 Outsourcing: when the activity is subcontracted or contracted out to another 
company within the same country.  

 Offshoring/delocalisation: when the activity is relocated or outsourced 
outside the country’s borders.  

 Bankruptcy/closure: when an industrial site is closed or a company goes 
bankrupt for economic reasons not directly connected to relocation or 
outsourcing. 

 Merger/acquisition: when two or more companies decide to transfer their 
assets into a single company or during an acquisition which then involves an 
internal restructuring programme aimed at rationalising the organisation by 
cutting personnel. 

 Internal restructuring: when a company undertakes a job-cutting plan which 
is not linked to another type of restructuring defined above. 

 Business expansion: when a company extends its business activities, hiring 
new workers. 

 Other: when a company undergoes a type of restructuring that is not one of 
the above types. 

Since 2001, the European Monitoring Centre on Change (EMCC) has collected 
data and information concerning practices on the management and anticipation 
of change. The restructuring event database (ERM) managed by the EMCC has 
recorded since 2002 around 14 000 restructuring events concerning more than 4 

                                                 
5 SEC(2008)2154: Restructuring and employment. The contribution of the European Union available 
at:  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=SEC:2008:2154:FIN:EN:PDF 
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million workers6. In particular, the last two years have been extremely difficult 
for the EU economy and have seen an increase in restructuring due to the high 
incidence of closures and bankruptcies. 
 

Figure 4 - Breakdown of employment affected by type of restructuring since 2002 
 

Type of restructuring Planned job 
reductions 

Planned job  
creation 

Number of 
cases 

Share of 
total 

Internal restructuring 3 373 565 80 100 5 603 40.5% 
Business expansion 1 594 2 364 820 4 659 33.68% 
Bankruptcy/closure 494 662 1 615 1 411 10.2% 
Offshoring/delocalisation 195 091 581 615 4.45% 
Closure 143 172 1 300 433 3.13% 
Bankruptcy 151 226 320 392 2.83% 
Merger/acquisition 166 948 82 454 352 2.54% 
Relocation 59 739 6 893 245 1.77% 
Outsourcing 38 921 395 68 0.49% 
Other 34 403 5 460 55 0.4% 
Total 4 659 321 2 543 938 13 833 100% 
 
Given this situation, Europe urgently needs to address its main weaknesses in 
dealing with the fast-changing business environment and come up with effective 
solutions. 
 

The analysis is relatively complex for a number of reasons, notably (as mentioned 
earlier) because restructuring includes a variety of forms of reorganisation, 
because there is no scientific/systematic follow-up of the announced dismissal 
and because industrial relations have structures and practices which vary 
considerably between Member States that are largely influenced by historical and 
cultural factors. For instance, there is no agreed definition of ’industrial relations’ 
either in the literature or in EU policy documents7.  
 

In this context, it is worth nothing that recent Eurofound research found 
‘extensive variation both between and within countries in the extent and nature 
of the workplace social dialogue8’. 

                                                 
6 The database is updated daily and grows at a rate of approximately 20-30 new entries a week. In 
order to be included in the database, an individual case of restructuring must involve the 
announced loss or creation of at least 100 jobs, or employment effects affecting at least 10% of a 
workforce of more than 250 people in the EU27 and Norway. 
7 In the Commission’s second report on industrial relations in Europe in 2002, an attempt was made 
to describe the features of industrial relations, albeit in a very general way, as follows: ’Industrial, 
labour or employment relations regulate the link between the company and the employee and also, 
indirectly, between society as a whole and its citizens’, available at: 
http://ec.europa.eu/social/keyDocuments.jsp?type=0&policyArea=0&subCategory=0&country=0
&year=0&advSearchKey=IRIE&mode=advancedSubmit&langId=en   
8 Eurofound 2012: Workplace employee representation in Europe, page 57, available at: 
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Figure 5 - Industrial relations regimes or arrangements 
 

 
 
Source: J. Visser, extended on the basis of Ebbinghaus and Visser (1997); Crouch 1993; 1996; Esping-
Andersen (1990); Schmidt (2002; 2006); and Platzer and Kohl (2007). 
(*) In France employee representation in firms incorporates both principles, in Spain and Portugal it is 
dualist, in Italy and Greece it is merged with the unions but based on statutory rights. 

 
It should also be recalled that many EU policies affect the restructuring process, 
including employment, social dialogue, education and training, competition, 
innovation and cohesion policies, as well as a number of financial instruments 
which have been designed to contribute to the objective of adapting to change.  
 
Concerning public intervention, while recognising that most Member States 
have no systematic approach to public support during restructuring, a number of 
measures are however in place.  
 
Figure 6 - Examples of measures at national level 

 
 Economic and labour market forecasting measures. For example, in Romania local 

employment agencies conduct studies concerning employment opportunities. 
 Monitoring observatories, anticipating and warning systems. In Luxembourg, economic 

cycle committees can be set up by the government to monitor redundancies in companies 
with more than 15 employees and to encourage social partners to negotiate a plan for 
maintaining employment in such companies. In Finland, a well-developed early warning 
system of anticipation and forecasting activities predicts labour market trends and enables 
social partners to put appropriate measures into place to help mitigate any negative effects 
of restructuring. 

                                                                                                                                      
http://www.eurofound.europa.eu/publications/htmlfiles/ef1214.htm 
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 Continuous vocational training provided by employment agencies. In Portugal the 
Employment and Vocational Training Institute runs programmes to stimulate job offers. 

 Supporting individual transition, such as bipartite sectoral training and development 
funds in the Netherlands.  

 Publicly funded or subsidised short-time working, partial unemployment and 
temporary lay-off schemes, such as those used in Austria, France, the Netherlands, 
Belgium, Germany, Italy and Luxembourg, and since the recession also in Hungary, 
Latvia, Malta, Poland, Portugal, Romania, Slovakia and Slovenia. These are often linked to 
an obligation on companies to provide short-time workers with training during times of 
low business activity (e.g. in the Netherlands). 

 Providing advice and support to workers, largely through public employment services or 
through tripartite social agreements (e.g. the UK’s ‘Train to Gain’ programme), as well as a 
contribution to training costs. 

 Advice to companies on how to organise in-house training. 
 Supporting economically weak regions through provision of industrial sites, subsidies, 

tax reliefs and other investment incentives, often on the basis of long-term development 
plans (e.g. in Belgium, Czech Republic, Estonia, Poland, Slovakia and Spain). 

 Regional re-employment schemes, which are widespread in Austria and Ireland (in the 
latter, efforts are made to replace jobs lost in traditional industries with new jobs in retail 
and high technology areas). 

 Tripartite 'taskforces' that aim to minimise adverse effects on local labour markets, such 
as those established in the United Kingdom. 

 
Lastly, it should be noted that much restructuring at present is transnational in 
scope, in that multinationals’ restructuring operations often have effects in more 
than one country, and indeed can be Europe-wide or worldwide. For instance, 
the ERM database has recorded more than 850 restructuring events (around 6% 
of all events) classified as having EU or world scope over 2002-12.  
 
This element is particularly relevant in an economic downturn, with national 
economies increasingly affected by negative developments in other countries 
beyond their control.  
 
Figure 7 - Examples of transnational-scale restructuring events so far during 2012 (as 
reported by ERM) 
 

 Hewlett-Packard (information technology, USA) announced plans to reduce its workforce 
by 27 000 worldwide, with 8 000 jobs to go in Europe.  

 Nokia (telecommunications equipment, Finland), announced that it would cut 14 000 jobs 
globally by the end of 2013, including the closure of plants in Germany and Finland. 

 Allied Irish Banks (financial services, Ireland) stated that it would cut 2 500 jobs (about 
19% of the total) across its UK and Irish workforce. 

 PPG (paints, chemicals and glass, USA) announced its intention to cut 2 000 jobs (5.2% of 
the company’s global workforce of 38 400). 

 Fiat IVECO (motor manufacturing, Italy) plans to cut over 1 000 jobs in Europe, with plant 
closures in France, Austria and Germany. 

 DSM (chemicals, Netherlands) announced a workforce reduction of 1 000 jobs, including 
400 job losses in the Netherlands. 

 Lundbeck (pharmaceuticals, Denmark) announced plans to restructure its European 
operations, resulting in 600 jobs being lost in subsidiaries, mainly in Europe. 
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To a certain extent experience also supports these conclusions. A recent study 
carried out by Eurofound concluded that although restructuring can occur for a 
variety of reasons, the main reason identified was a need to adapt to changing 
market conditions in order to maintain or re-establish profitability.  
 
In practice, the case studies demonstrated that there is rarely a single causative 
factor behind restructuring, but rather a series of events that affect the market 
opportunities for companies and, hence, their competitiveness. Moreover, the 
identified drivers have an influence on the different approaches to tackling the 
consequences of the restructuring process. The reasons companies restructure 
often determine the measures they use to implement the process.  
 
The study found that ‘companies suffering severe financial difficulties are less 
likely to provide additional support to workers over and above that required 
by law, with severance packages offered to employees kept to a minimum. On 
the other hand, companies that are not experiencing financial difficulties, but 
simply restructure as a pre-emptive measure to increase competitiveness, are also 
more likely to provide additional financial support above the legal minimum, in 
part to protect the company’s public reputation9’. 
 
In the current economic context it is reasonable to assume that the majority of 
restructuring processes are triggered by financial difficulties. It should be noted, 
however, that academics generally take the view that the current financial and 
economic crisis has not revealed any hidden problems, but rather it has shed 
additional light on problems which existed before.  
 
For the above reasons, one cannot expect enterprises to provide support 
(including training) to workers affected by the process in the absence of legal 
requirements. Furthermore, it is worth mentioning that currently there are no 
clear signs that the Member States or social partners are moving towards any 
kind of convergence or upward harmonisation in this area. Thus, without any EU 
intervention, the current scenario is likely to continue. 
 
To sum up, the complexity of the process explains why a holistic approach at EU 
level, including partnerships with all stakeholders (workers and employers, but 
also local and regional entities, public authorities, etc.), is generally considered 
the most effective way of ensuring sustainable growth in the future.  
 

                                                 
9 Eurofound Study 2010, ERM case studies: Good practice in company restructuring: 
http://www.eurofound.europa.eu/docs/erm/tn0903016s/tn0903016s.pdf 
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Need for action at EU level  
 
The EU has a long history, dating back to the 1970s, of legislating on issues 
relating to restructuring and its employment aspects, and notably the issue of 
informing and consulting (I&C) the employees affected. Since the 1990s, the EU 
has also adopted a range of non-legislative initiatives aimed at promoting the 
socially responsible anticipation and management of restructuring. For their part, 
the EU-level social partners have engaged in a range of activities in this field, at 
cross-industry and sectoral level. 
 
As mentioned in the previous section, restructuring is nowadays a permanent 
risk for undertakings, and its economic and social consequences require prompt 
and coordinated solutions. While this is not a new phenomenon in Europe, 
several studies reveal an increasing asymmetry of resources between the actors 
of restructuring processes and the inadequate legislative responses, both at 
national and EU level, to such processes10. 
 
It is generally acknowledged that current European and national legislation 
only partly covers restructuring and that restructuring should be considered a 
permanent economic instrument for dealing with global adaptation to change. 
Ideally, it would need to be addressed in a more rational, comprehensive and 
specific way. 
 
In providing employees with the right to be informed and consulted in particular 
situations in the life of their undertakings, the existing Directives deal with a 
variety of situations. This fragmented EU system causes legal uncertainty and 
only partly covers the diverse forms of restructuring.   
 
A number of uncertainties have been identified in relation to the content and 
scope of the current legislation, general procedure, employees’ rights and 
enforcement arrangements11. 
 

                                                 
10 Battut  M. 2008: L'anticipation des restructurations dans l'Union européenne. Rapport final du 
projet AgirE. Lesfresne F. and Sauviat C. 2009: Mode de gouvernance et régimes de restructuration: 
une étude de cas. Travail et emploi, pp 39-51, Moreau, M. A. 2008: Les restructurations d’entreprise 
et les politiques européennes : quelles interactions ? Revue internationale de droit économique, 
2(2), pp.127-141. DOI : 10.3917/ride222.0127. 
Bruun, N., 2010. Employees’ participation rights and business restructuring. Keynote Paper on the 
occasion of the 3rd Annual Legal Seminar of the European Labour Law Network, 11-12 November 
2010, The Hague. 
For more examples of inconsistency in current legislation see annexed research paper written by 
Isabelle Schömann, 2012. 
11 For more details see European Labour Law Network, 2010 thematic report: Protection, 
Involvement and Adaptation. EU labour law in time of crisis, restructuring and transition, available 
at: http://www.labourlawnetwork.eu/publications/prm/73/size__1/index.html 
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Finally, it is worth mentioning the poor implementation at Member State level 
because Member States have often shown a certain reluctance to properly 
implement certain aspects of the relevant social Directives, or used legal 
loopholes to circumvent workers’ information and consultation rights12.  
 
Since the early 2000s one of the main characteristics of European Commission 
initiatives to tackle restructuring processes at EU level has been to provide for a 
good practice path, promoting the involvement of many actors (e.g. public 
authorities, employers and trade unions at European and national level).  
 

However, after a decade, this soft law or peer learners approach seems to have 
reached its limits as it has failed to translate best practices into more coherent and 
effective incentives for both workers and employers. On the one hand, 
experience has shown that best practices rarely serve as incentives and the 
expected peer learning effect does not materialise. Restructuring processes 
remain sporadic, largely owing to the legal requirements in terms of information 
and consultation of workers.  
 

Implementation is also a significant issue. A range of shortcomings have been 
identified in the implementation reports drawn up by the European Commission 
(e.g. a 2008 review of the application of Directive 2002/14/EC in the EU13, a 1999 
report on the implementation of the Directive on Collective Redundancies14, a 
2007 report on the Directive on Transfers of Undertaking15), in the synthesis 
report on the 2002/14/EC Directive16 establishing a general framework for 
informing and consulting employees in the European Community 17 and the EU 
Labour Law Network thematic reports (ELLN 2010 and 2011). 
 

Those who argue, in general, for the need to intervene in this area recognise that 
a minimalist approach would be the most appropriate course of action. Such an 
approach is in line with the general assumption that because the extent and 
nature of social dialogue is clearly related to a wide range of workplace and 
workforce characteristics, the costs and benefits of social dialogue may be viewed 
differently by different parties. It is therefore somewhat difficult to determine 

                                                 
12 For more details see the analysis of the Renault Vilvorde case in Schömann, Clauwaert and 
Warneck, 2006.  
13  http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=210 
14  http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=215 
15  http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=208 
16 Ales E. 2007: Directive 2002/14/EC establishing a general framework for informing and 
consulting employees in the EC.  Synthesis report. Madrid: Labour Asociados Consultores. 
17  There has been no recent study on the implementation of Directive 98/59/EC on collective 
redundancies other than the 1999 study and a range of studies on the termination of employment 
relationships , i.e. not specifically on collective redundancies. 
http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=215 
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what the optimal situation is, leading to the conclusion that any intervention 
should be minimalist.  
 

The fact that the legislation is designed to set minimum standards requires a 
compromise between the need to allow discretion in its adaptation to 
national/regional/local circumstances and the necessity of avoiding ambiguity 
and uncertainty.  
 

The aim of the proposed intervention is to lay down basic principles and rules 
that should be applied to any restructuring process, this is the reason why it 
leaves scope for national decision in many areas. Therefore, the scope described 
below is generally considered in line with the scope usually left to national 
legislators in social Directives (e.g. definitions of workers’ representatives, 
differentiation of public authorities, confidentiality, sanctions and 
enforcement)18. 

igure 8 - Summary: need for action at EU level 
 

F
 

1. The current picture across the Member States in the areas targeted by the possible EU 
measure on restructuring is one of considerable variation in company practice, 
legislation, collective agreements (both content and coverage) and public intervention. 
Best practices seem unevenly distributed across the EU, and no country can be said to 
have a truly comprehensive and integrated framework of regulation (by law and/or 
collective agreement).  

2. While there is a lack of information on the exact nature of company practice, what is clear 
is that good practice in numerous areas is, for many companies and their employees, not 
underpinned by any statutory or collectively agreed guarantees; it is left largely to the 
individual employer’s discretion.  

3. EU legislation has a proven track record in dealing with restructuring and 
information/consultation. The legislation has to a certain extent achieved its objectives 
in this area, though in practice it has it tended to deliver less than hoped for. This is 
particularly true of the 2002 Framework Information and Consultation Directive.  

4. An exception to the general lack of convergence is the fact that many Member States 
responded to the effects of the financial and economic crisis at its deepest over 2008-10 
with some of the restructuring-management actions targeted by the proposed EU 
measure, though few measures went beyond seeking to alleviate the employment 
impact of crisis-related restructuring in order to prepare companies and workers for the 
future. 

5. According to Eurofound’s 2011 ERM report on public instruments, in most Member States 
there is no comprehensive, systematic or specialised framework for anticipating or 
managing restructuring. Despite the fact that in most Member States there is no 
systematic approach to public support during the restructuring process, a range of 
measures are in place across all Member States. 

6. The 2012 European Commission Green Paper19 pointed out that steps to reduce the 
impact of restructuring are still often reactive rather than proactive and happen too late 
to be effective in minimising the impact of restructuring. 

                                                 
18 For more details see annexed research paper written by Professor Edoardo Ales. 
19 COM(2012)7 final: Green Paper Restructuring and anticipation of change: what lessons from 
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7. Deepening economic globalisation and the increasingly transnational nature of much 
restructuring indicates that action at Member State level alone may not be able to 
address the consequences effectively. 

 
 

Legal action vs. best practice approach 
 
At EU level a quite extensive body of legislation deals with issues related to those 
addressed by the possible new EU measure20. Further, Directive 2002/14/EC 
establishes a general framework for informing and consulting employees, setting 
out EU-wide minimum requirements as regards employees’ information and 
consultation rights.  
 
Several other Directives are transnational rather than national in scope and 
provide for the essentially optional creation of information and consultation 
structures or procedures in multinational companies, which may be used for 
dealing with, among other things, restructuring-related matters21.   
 
Against this background, the proposed EU measure would have to build on 
existing EU legislation regulating information and consultation, mainly by 
adding new factors such as changes in work processes, location or qualitative 
impacts on employment. Another change would be that the involvement of 
employee representatives would have to occur as early as possible, starting as 
soon as the need to restructure is contemplated. The current EU legislative 
framework generally uses arguably less specific terms, such as ’in good time’ and 
with ’appropriate’ timing. While certain elements of the proposed instrument 
would not be entirely new, many of its aspects have not previously been touched 
on by substantive EU legislation.  
 
Figure 9 - What the current EU legislative framework does not do 
 

The current EU legislative framework does NOT : 
 deal significantly with anticipation and long-term planning, providing at most for 

information and consultation of employee representatives on the probable development of 
the company’s activities and economic situation, and on the probable development of 
employment and on any anticipatory measures envisaged; 

 provide for general training obligations on employers or entitlements for workers (except 
in specific areas such as health and safety); 

 require employers to treat redundancies as a last resort or to consider any specific 
alternatives before proceeding to redundancies; 

                                                                                                                                      
recent experience?  
20 Insolvencies (Directive 2008/94/EC), collective redundancies (Directive 98/59/EC), business 
transfers (Directive 2001/23/EC) and takeovers (Directive 2004/25/EC). 
21 European Works Councils (EWCs) Directive (2009/38/EC). 
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 oblige employers to draw up and implement any form of social plan – while employers 
are obliged to negotiate with employee representatives, they are not required to reach 
agreement; 

 require employers, where appropriate, to provide psychosocial assistance to employees; 
 provide explicitly for the involvement of any external stakeholders in anticipating or 

managing restructuring, except for the notification of prospective collective redundancies 
to the relevant public authorities;  

 require public authorities in the Member States to take particular action to support, 
promote or monitor the anticipation and management of change in companies or regions. 

 
Aside from legislation, the content of the proposed measure is closely related to 
the extensive work of the European Commission in promoting the socially 
responsible anticipation and management of restructuring since the late 1990s. It 
should be recalled that the anticipation and management approach has been 
incorporated into the European Employment Strategy, and the ’flexicurity’ 
principles that form part of the strategy.  
 
It is reasonable to argue that the general objectives of the proposed intervention 
are in line with the EU’s 2020 Strategy, and in particular with the flagship 
initiative ’An agenda for new skills and jobs’,22 which presented a set of concrete 
actions that will help accelerate reforms to improve flexibility and security in the 
labour market, equip people with the right skills for the jobs of today and 
tomorrow, improve the quality of jobs and ensure better working conditions. The 
proposed measure will also improve the effectiveness of workers’ rights to 
information and consultation at the appropriate level and in good time, as 
required by Article 27 of the Charter of Fundamental Rights of the European 
Union.   

The conclusion that the best practice path seems to have reached its limits is 
supported also by part of the research. A 2010 preparatory study for an Impact 
Assessment of an EU Code of Conduct on restructuring states:  

’A non-binding EU instrument encouraging companies to undertake early 
preparation for restructuring was considered to be of limited value in 
encouraging employers to undertake more timely information and 
consultation. While employers were more likely to consider such an 
instrument to be unnecessary, employee representatives clearly considered that 
in order to make a difference, such an instrument would have to be legally 
binding.’23  
 

                                                 
22 COM(2010)682, An Agenda for new skills and jobs. A European contribution towards full 
employment, available at: 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0682:FIN:EN:PDF 
23 GHK, 2010: Preparatory Study for an Impact Assessment of a European Code of Conduct on 
restructuring. 
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The added value of a legal act, compared to best-practices approach, is 
manifold, and to some extent would benefit both workers and employers. It 
would help workers raise their employability through training schemes, increase 
their involvement in and understanding of business strategy, and also improve 
their job security as a result of better controlled transitions in the event of 
restructuring. 
 
The risk of workers becoming unemployed when affected by restructuring could 
be reduced. This is particularly the case when local and regional authorities, as 
well as national governments, become involved in the anticipation of change, so 
as to facilitate a forward-looking approach likely to foster economic and social 
dynamism. 

For companies, such standards would provide for more adequate risk 
management of restructuring processes and would strengthen anticipative paths 
in terms of better providing adaptability to change, in particular when 
anticipating training needs, while possibly leading also to less distortion of 
competition. 
 
 
Figure 10 - Summary: need for a legal act 

 
1. The existing legal framework deals with different situations at enterprise level; the 

fragmented EU system provides for the right of employees to be informed and consulted 
in special situations in the life of their enterprise, and only partly covers the diverse forms 
of restructuring.  

2. The existing legislation hardly provides an appropriate legal framework for tackling 
restructuring processes, particularly given some Member States’ lack of enthusiasm for 
transposing the content of these Directives and implementing the resulting legislation. 

3. After the implementation phases in the Member States, a range of shortcomings have 
been identified in the implementation reports drawn up by the European Commission 
and the EU Labour Law Network thematic reports (ELLN 2010 and 2011).  

4. A Code of Conduct will not meet the aim of the proposal. The choice of a legal 
instrument would be justified by the fact that, at transnational level (where most 
restructuring is now taking place), self-regulatory instruments are not legally binding. 
Many of these transnational tools are structured as a code of conduct unilaterally drafted 
by the companies and accepted as such by workers’ representatives. For this reason the 
idea of having a European Code of Conduct on restructuring will not meet the aim of the 
proposal. 

5. A 2010 Eurofound study concluded that companies suffering severe financial 
difficulties are less likely to provide additional support to workers over and above that 
required by law, with severance packages offered to employees kept to a minimum. 

6. A legal act would potentially benefit both workers and employers. 
7. A small-scale survey conducted in 2010 by GHK, involving management and employee 

representatives in 40 large multinational companies active in the EU24, found that a 
majority of companies generally engaged in good practice because they were required to 

                                                 
24 GHK, Preparatory study for an impact assessment of a European Code of Conduct on 
Restructuring, Final Report, 2010. 
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by law or collective agreements. GHK data seems to suggest that legislation and 
collective agreement are rather more likely than any form of non-binding instrument to 
have an effect on company practices in this area. 

8. The 2012 European Commission ‘fitness check’ on the current Information and 
Consultation Directives found that overall they were ’fit for purpose’, but that they 
tended to deliver below their potential in practice. 

 
 
 

Added value of the proposed measure  
 
As mentioned earlier, there is extensive variation both between and within 
countries in the extent and nature of the workplace social dialogue, meaning that 
it is not possible to draw general conclusions from single case studies. However, 
some common points can be underlined and serve to draw some basic principles 
for further action. 
 
First, industrial relations are not the only factor affecting the economic and social 
impacts of the proposed instrument. When assessing the potential benefits and 
costs, other contextual factors should be considered, such as the economic context 
and the labour market. Given the range of factors at play, it is widely 
acknowledged, based on extensive research, that there is an objective difficulty in 
establishing a direct link between different industrial relation practices and a 
precise evaluation of economic and social impacts. Against this background, it is 
understandable that there has so far not been an exhaustive cost-benefit analysis 
of workers’ information and consultation that is applicable to the whole EU 
market.  
 
Figure 11 - Efforts by some Member States to present a quantitative analysis 

 
Germany has a long tradition of informing and consulting, but also of co-determination rights for 
employees, and therefore there have been several attempts to quantify the costs and benefits of 
existing measures. In general, both the actors involved and academics recognise the effectiveness 
and relevance of the existing system. Some studies point out the positive impact of Works Council 
involvement in specific management issues and decisions (e.g. on firm-provided further training 
and thus adaptability and employability of employees)25, while others noted a positive influence of 
Works Councils in reducing the number of dismissals. 
 
It is generally acknowledged that it is quite difficult to identify precisely the direct and indirect 
effects of employee participation for quantification and monetisation purposes. There are a number 
of reasons for this, including the fact that the costs and benefits of pre-existing legislation cannot be 
isolated, or the fact that costs and benefits are related to the specific circumstances of the company 
and the country in which they occur.   
 

                                                 
25 Stegmaier, 2010: Effects of workplace representation on firm-provided further training in 
Germany, IAB-Discussion Paper, 14/2010. 
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The UK Department for Trade and Industry made an attempt to quantify costs and benefits related 
to information and consultation in 2004 in its Final Regulatory Impact Assessment: Regulations to 
establish a general framework for informing and consulting employees in the UK. Other studies 
concluded that enhancing employee involvement by fostering communication channels may 
increase productivity, reduce absence rates and decrease staff turnover26. 

 
In general terms, the added value of a new instrument in this field depends on 
the extent to which it introduces improvements to the existing legal framework 
(consisting of EU legislation transposed and implemented in individual Member 
States together with national initiatives and actions taken by individual 
companies), while the magnitude of the impact in each Member State will 
depend on their existing practices. It is therefore extremely difficult to identify 
how any new EU legal act would interact with the individual elements of the 
above-mentioned framework.  
 
It is possible however, to look at company and Member State-level practices in 
the relevant areas and elaborate a broad overview of how those practices relate to 
the measures outlined in the report in order to determine the level of impact. At 
company level, the first step is to collect evidence concerning the impact27 of 
measures corresponding to the main recommendations of the report.  
 
This approach is justified by the fact that there are no studies systematically 
investigating these impacts for the above measures at EU or Member State level. 
Using such evidence has its advantages in that it provides real-life examples of 
the impacts generated. However, reliance on case studies also has its limits, 
notably the fact that individual case studies tend to focus on single companies 
and their experience often cannot be generalised for the entire sector, much less 
for a single Member State or the EU as a whole. 
 
Examples of quantified impacts at company level28 
 
Data from the European Industrial Relations Observatory29, Eurofound’s 
monitoring instrument on industrial relations, suggests that in many of the cases 
recorded by the ERM, a cooperative approach shared by employers and unions 

                                                 
26 Addison and Belfield, 2001: Updating the Determinants of Firm Performance: Estimations using 
the 1998 UK Workplace Employee Relations Survey, British Journal of Industrial Relations, London 
School of Economics. 
27 The main impacts investigated include: 

 impact on the number of redundancies (impact on job security); 
 impact on the prospect of workers finding future employment (impact on employability); 
 impact on workers within their current employment (impact on job quality). 

28 For more details see annexed research paper from Matrix Insight. 
29Eurofound, 2010. Industrial relations and restructuring: some recent cases. 
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has allowed companies to adapt productively to economic challenges while 
minimising the detrimental impact on workers.  
 
The following tables summarise information from individual case studies where 
information on the initial number of planned dismissals and the number of 
employees actually dismissed is available. As already mentioned, these figures 
must be treated with caution due to the very limited sample of companies and 
the uncertainty surrounding the influence of different factors at play. 
 
Figure 12 – Impact of consultation on job security 

 

Measure 
Planned 

dismissals30 
Actual dismissals 

Volvo Car Corporation/Sweden 
Negotiations with management31 

6 000 4 616 

Opel/Spain 
Agreement with works council 

900 
Turned into temporary 

dismissals 
Nissan/Spain 
Trade union campaign and concerted local 
government action 

1 680 700 

PZU/Poland 
Negotiation  

1 500 600 

Karmann/Germany 
Negotiation 

513 300 

Inbev/Belgium 
Restructuring talks, agreement to renegotiate 
employment terms instead 

300 
No dismissals – instead 

renegotiation of 
employment terms 

SIA Triāls/Latvia32 
Early consultation 

90 30 

Wiltz/Luxembourg33 
Early consultation/collective agreement 

45 0 

Hirschmann Automotive/Austria34 
Negotiated social plan 

155 115-125 

Northern Rock/UK35 
Early consultation/taskforce 

2 000-2 500 1 300 

Total 
13 183-13 683 

7 661-7 671  
(43% reduction) 

 

                                                 
30 It is important to note that in some restructuring cases, the planned number of dismissals may 
not necessarily be the expected number, but rather the number used by employers in the 
negotiations. 
31 CEDEFOP. 2010. Socially responsible restructuring. 
http://www.cedefop.europa.eu/EN/Files/6107_en.pdf 
32 Voss, Eckhard. Willke, Maack and Partner. Organising Transition in Response to Restructuring. 
Study on instruments and schemes of job and professional transition and re-conversion at national, 
sectoral or regional level in the EU. 
33 Ibid. 
34 Ibid. 
35 Ibid. 
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Figure 13 – Impact of consultation on employability 
 

Company/Country Impact and Evidence 

Volvo Car Corporation/Sweden36 
Job Security Council engagement 

50% of dismissed workers found new job 
within nine months 

Danisco Sugar Kedainiai (DSK), Lithuania 
Advance warning, early consultation 

About 60% of the dismissed employees have 
found new employment 

DaimlerChrysler, Netherlands 
Consultations for 14 months 

800 out of 950 (84%) dismissed employees 
found new employment within a year 

UPM, Finland 
Consultations 

454 ex-employees (68% of dismissals) found 
employment solution within 10 months 

Average share of employees who found 
new work within a year 

66% 

 
 
Figure 14 - Impact of training on employability 

 
Company/Country Impact and Evidence 

Job Security Councils in Sweden 
Permanent works councils offering training 
and advice to workers already being made 
redundant. 
 

2/3 of people assisted by a Job Security 
Council found new work at the same or a 

higher salary. 90% of clients have an overall 
positive impression. 3/4 of managers find 

them useful in restructuring processes 
 

Occupational Transition Contracts, France  
Redeployment scheme providing training 
 

61% of participants found a new job/started 
their own business within 12 months 

 
Reconversion cell at Ford, Belgium 
Helped workers find new positions through 
training and other assistance.  

After two years, over 80% of registered 
workers – a total of 1 215 – had found 
alternative employment, become self-

employed, taken early retirement or had 
entered long-term training. 

Better West Midlands project, United 
Kingdom37 
Training and re-training measures, support, 
mentoring and advice. 

The project claims to have achieved over 
90% of returns to work before the current 
recession, but success rates are likely to 

decrease during the economic downturn. 
Average share of employees who found new 
work within two years 

72% 

 
 

                                                 
36 Unless stated otherwise: European Commission, 2008. EU Synthesis Report. 27 National 
Seminars Anticipating & Managing Restructuring. p. 57. For more detailed information, see Annex 
3, Table 15. 
37CEDEFOP. 2010. Socially responsible restructuring. 
http://www.cedefop.europa.eu/EN/Files/6107_en.pdf 
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Figure 15 – Impact of public support on employability 

 

Measures Impact and Evidence 

Rapid Response Services, United Kingdom 
Provided by Jobcentres to assist redundant 
workers with job advice, training, referrals to 
employment agencies. 

Over 60% of individuals whose 
destinations are known moved into 
employment after having used the services 
which were directly responsible for 
‘placing’ around 30% of those who found 
jobs. 

Reconversion cells, Belgium 
Assist victims of restructuring with 
psychological support, advice on redeployment 
and social and administrative affairs.  

More than 50% of beneficiaries are in 
employment again, with a high percentage 
of open-end contracts. The social partners 
perceive it to be a very effective tool. 

Response service to collective redundancies, 
Estonia 
Provides workers facing redundancy with 
tailor-made services such as mediation between 
workers and potential future employees with 
the aim of avoiding unemployment or reducing 
the duration of unemployment. 

Job prospects of redundant workers have 
improved as a result of this scheme by 
between 10 and 20%. 

Pre-redundancy counselling services, Romania 
Services available to workers facing redundancy 
informing them about local job vacancies, 
briefing them on how to look for a job, 
identifying available vocational readjustment 
opportunities in the same company and 
providing short-term training courses. 

From 1 January to 30 September 2010, 
53 235 people found employment via the 
information and counselling services 
provided by local employment services. 

ReAct, United Kingdom 
Welsh programme that covers training, 
subsidies recruitment and job-related training of 
workers facing redundancy or recently being 
made redundant. 

Six months after benefitting from the 
programme, 81% have found employment. 

 
 
Quantified impacts at Member-State level 
 

As mentioned before, it is not possible for a number of reasons to simply 
transpose data from company level cases to Member State level.  Compared to 
the effectiveness of measures at company level, their impact at European level is 
therefore reduced by approximately 50%, owing, inter alia, to the unequal 
distribution of current performance on consultation and information as well as 
planned job reductions (in 2011) across Member States. Based on the proposed 
approach: 
 

 Distributed over all EU Member States, early consultation would reduce 
the number of redundancies by 23% compared to an estimated 
effectiveness of 43% at company level. Were this to have taken place in 
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2011, when there were 464 448 planned reductions, such measure could 
have resulted in an estimated reduction of approximately 100 000 
redundancies.  

 Distributed over all EU Member States, early consultation would help 
35% of workers made redundant find new work, compared to 66% at 
company level. In 2011, out of 464 448 redundant workers, over 160 000 
would have found new work within a year if such impact were to 
materialise.   

 Finally, distributed over all EU Member States, training would help 36% 
of workers made redundant find new work, compared to the 72% 
estimate based on the company case studies. Similar to the previous 
example, this could help over 165 000 workers find new employment.  

 
It should be noted, however, that in many cases the countries with the highest 
number of planned job reductions in 2011 were also the countries which 
performed relatively poorly in terms of existing consultation and training 
measures, increasing the potential impact of the proposed instrument.  
 
Finally another issue to be considered when analysing the potential effectiveness 
of the proposed measure is the rate of compliance, which depends on two 
factors: 

 the degree to which the proposed measure would be implemented in 
Member States38 and,  

 the extent to which companies in the different Member States will 
implement it. 

 
Based on these two factors and on information on company compliance 
regarding previous social Directives, it is reasonable to assume that the rate to 
which companies would comply with the legal act proposed by the report would 
be at least 50%. Using this rate, the impact identified for the various measures 
above should be reduced to the following (given 50% company compliance): 

 Impact of early consultation on job security: 11% down from 43% at 
company level; 

 Impact of early consultation on employability: 17% down from 66% at 
company level; 

 Impact of training on employability: 18% down from 72% at company 
level. 

 
 

                                                 
38 Eurofound, 2002. The impact of the information and consultation Directive on industrial relations 
shows that five years after the entry into force of the Information and Consultation Directive and 
two years after its implementation deadline, three countries had not implemented it, while 25 had.. 
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Qualitative assessment of additional impacts 
 
In addition to the quantitative analysis, other impacts should also be mentioned 
even though a precise quantification was not possible in this EU Added Value 
assessment. In view of the specific instrument proposed, the overall scale and 
effects of the proposed legal act would be considerable, bringing major changes 
across the EU and affecting a substantial proportion of the workforce39. The 
changes required would, for example, be much more wide-ranging than those 
required by the Framework Information and Consultation Directive, which 
required only relatively minor transposition measures in over half of the Member 
States. The proposed intervention would, evidently, bring most benefits to 
those employees who are not currently subject to the practices and approaches 
it promotes, or lack the security provided by statutory or collectively agreed 
guarantees in this area. For instance, in national terms, the greatest beneficiaries 
would therefore be many workers in countries such as Bulgaria, Cyprus, Estonia, 
Hungary, Ireland, Malta, Poland, Romania and the UK, which currently have the 
least regulation in this area, though employees in all Member States would all 
benefit to some extent. If socially responsible anticipation and management is as 
generally beneficial as its proponents maintain, then national economies and 
labour markets, and individual companies, would also benefit to the extent that 
they do not already feature the practices concerned. 
 
Figure 16 - Non-exhaustive list of possible benefits 
 

 increased awareness of the rights of employees; 
 better acceptance of management decisions, and therefore, 
 reduced severity of industrial action and conflicts between employers and employees; 
 reduced ‘quit rate‘ (e.g. the rate at which people leave their job); 
 increased adaptability; 
 increased employability, and therefore, 
 reduced longer term unemployment (resulting from the loss of possible motivation and 

skills); 
 reduced social and health effects  and the related costs on social welfare (e.g. health-

related treatment).40 . 

 
Based on the increased acceptance of management decisions and the consequent 
reduction in the severity of industrial action, there could also be a reduction in 
the damage caused to both workers and employers.   
 

                                                 
39For more details on the affected workforce, see annexed research paper by Matrix Insight, 2012.   
40 A high level of unemployment over a long period may have an influence on those without jobs 
who may give up searching for work because of their relatively low employment chances. Skills 
mismatch and the absence of effective polices can worsen this discouragement to participating in 
the labour market.  
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Figure 17 - Possible avoidance of damage to be considered 
 

Damage to employers (non-exhaustive) Damage to workers (non-exhaustive) 
Lost sales and profits from lost output Lost pay 
Internal distraction for management and the 
business from the core activity 

Potential loss of customer and public support 
(depending on the reasons for the action) 

Risk that action will result in legal proceedings Risk that action will result in legal proceedings 
Damaged relationship with workers may 
adversely affect motivation, productivity, etc. 

 

 

A number of studies also reported the negative impacts of restructuring on 
workers’ health in the form of stress, depression and the subsequent adverse 
labour-market and general-welfare outcomes of employees who lost their jobs 
due to restructuring41. 
 

Concerning training, for example, often the measures offered by companies are 
either confined to compensation or focus on internal redeployability within the 
same company or group of companies, or they are not always tailored to the 
needs of those affected by the process of restructuring. This is despite the fact 
that a number of studies confirmed that the success of redeployment is strictly 
related to the past career of the workers involved and to the training and career 
guidance they have received during the transition42. A recent study published by 
the EU Centre for Development of Vocational Training (CEDEFOP) looked at 
how enterprises, in different contexts and sectors, can respond imaginatively to 
restructuring needs (not only in supporting redundant workers but also, and 
more specifically, in reintegrating workers into employment). The main message 
from the report is that appropriate strategies, policies and partnerships can 
reverse the negative impact on affected workers and local communities, and in 
this context career guidance and continuing training play a key role43.  
 

Generally speaking, measures aimed at keeping the transition period from one 
employment to another as short as possible also have a significant impact in 
terms of reducing long-term unemployment (e.g. due to loss of motivation and 
skills).  
 

One could also mention the impact on job quality, indeed a report44 on 
restructuring and well-being notes that there is evidence of a link between 
perceived job security and job quality. In this sense, any impact that early 
                                                 
41 Di Nunzio D., Hohen P., Hasle P., 2009: Impact of restructuring on health and safety and quality 
of work life. Storrie 2006; Mire project, 2007; Vogel 2011; ETUI Monthly Forum: Restructuring and 
health 2012. 
42 B. Gazier, 2005: Using active and passive employment policies to accompany globalisation-
related restructuring, offshoring and the internalisation of employment - A challenge for a fair 
globalisation. ILO. 
43 CEDEFOP 2010: Socially responsible restructuring, Effective strategies for supporting redundant 
workers. 
44 Wiezer et al. 2011. Exploring the link between restructuring and employee well-being, p. 50f. 
http://www.psyres.pl/21963.html 
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consultation has on increased job security it will naturally also have on job 
quality. Other research shows that when employees are involved in the process 
of restructuring and participate in the decision-making, their well-being is better 
than is otherwise the case. In sum, two-way communication, participation and 
support are the three main factors of a healthy restructuring process45.  

 
Figure 18 - Summary: potential impacts (non-exhaustive list) 
 

Impacts on workers 
 There is evidence that early consultation and training potentially has a substantial impact 

on job security and employability during restructuring processes. 
 There is some evidence that these measures can also have a positive impact on job quality 

during restructuring processes. 
 Training seems to have a stronger positive impact on employability than early 

consultation. However, training also appears to be less cost-effective than early 
consultation (at company level) in terms of its impact on employability.  

 Early consultation and training measures appear to be more cost-effective in cases of 
large-scale restructuring and where the average duration of unemployment is long. 

 
Impacts at EU level 
 In Member States with well-established early consultation and training practices the 

added value of the recommendations in the report is likely to be lower than in countries 
where such measures are absent or less well developed. 

 Given overall prevalence levels, the aggregate impact of the measure at EU level is likely 
to be approximately half the potential impact observed at company level. The aggregate 
impact will also depend on the future distribution of planned redundancies.  

 There is evidence that public support measures can have a positive impact on job security 
and employability. However, since such measures are already in place in many Member 
States, the added value of the relevant recommendations in the report is likely to be 
limited. 

 
Impact on public authorities  
 Public authorities would be required to supplement their restructuring-related 

intervention, which is generally relatively extensive at present, to ensure that it covers a 
range of specified areas (e.g. coordination, support and monitoring of anticipation, 
regional initiatives and co-financing of employability measures). Although comprehensive 
data on current intervention is not available, it seems that most countries would have to 
implement at least some new interventions, and possibly to a greater extent in post-2004 
Member States. 

 
Overall impacts 
 Measures in the report are likely to generate added value, especially in the case of early 

consultation. Under adverse economic conditions both early consultation and training can 
have a positive impact even if they are not as effective as at company level.  

 Research suggests that legislation on I&C helps employers, employees and public 
authorities work towards common objectives, such as redeployments and/or training in 
order to limit the social costs of structural adjustment46. 

                                                 
45 Wiezer et al. 2011. Exploring the link between restructuring and employee well-being, p. 9. 
http://www.psyres.pl/21963.html 
46 Eurofound (2008): ERM case studies: Good practice in company restructuring, Eurofound (2010): 
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 EU-level intervention might be appropriate in eliminating potential distortions of 
competition within the internal market, and inequalities in the treatment of workers, 
resulting from current divergences in the national regulation and public intervention 
frameworks. 

 EU-level intervention could also provide an integrated and coherent approach to dealing 
with restructuring, which is currently lacking in legislation, policy, practice and 
perceptions in many Member States, and a common understanding of the issue, which is 
not shared across the EU at present. 

 
 

Costs associated with the proposed measure 
 

In addition to evidence concerning impacts, it is also important to mention the 
costs to individual companies of the measures proposed. The preparatory study 
for an impact assessment of a European Code of Conduct on Restructuring47 
provides evidence concerning costs associated with consultation and training in 
restructuring processes. These are outlined below.  
 
Figure 19 – Costs of consultation procedures 
 

Cost item Costs per employee 

Meetings with employee representatives 
(at all levels)  

€7-€40048 

(Internal) Meetings management/HR  €48-€76949 
Meetings with external stakeholders  €1-€8050 
Total cost €56-€1249 

 
Figure 20 – Costs of training 
 

Cost item Costs per employee 

Cost of retraining €400 - €9 00051 

HR administrative costs52 €35.3 - €58053 

Total cost €435.5 – €9 580 

 
The broad cost range can be attributed to the fact that the information collected 
as part of the GHK study came from a small number of companies in a range of 
countries, which in turn resulted in substantial discrepancies in costs.  

                                                                                                                                      
Legal framework for restructuring, Eurofound (2010): Restructuring: job creation measures, 
Eurofound (2010): Restructuring: support measures for affected workers, Eurofound (2010): Social 
partner and government agency involvement in the restructuring process. 
47 GHK (2010). Preparatory study for an impact assessment of a European Code of Conduct. 
48 Evidence from DK, FI, NL, RO 
49 Evidence from SE, FI, NL 
50 Evidence from DK, FI, RO 
51 Evidence from AT, SE, DK, NL, SK. FI and RO estimate was €0, this was not included in analysis.  
52 Includes costs of informing public authorities and costs of designing and administering training 
53 Evidence from DK, FI, NL, SK 
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Conclusions 
 
It is reasonable to conclude that the proposed intervention does not, and could 
not, prevent individual or collective dismissals, but that a high level of 
information and consultation accompanied by appropriate training may generate 
positive effects on employability and adaptability.  
 
Measures outlined in the recommendations proposed by the Committee on 
Employment and Social Affairs are likely to generate added value, especially in the 
case of early consultation. Under adverse economic conditions both early 
consultation and training can have a positive impact even if at member State 
level they are not as effective as at company level.  
 
Research and experience show that information and consultation are positive 
for both workers and employers. A consistent process might help managers 
consider alternative solutions so as to retain staff, either by reducing 
redundancies or limiting the negative effects of planned dismissals, and see the 
practical implications of the solutions envisaged.  
 
An intervention at EU level could also provide an integrated and coherent 
approach to dealing with restructuring, which is currently lacking in 
legislation, policy, practice and perceptions in many Member States, and a 
common understanding of the issue, which is not shared across the EU at 
present. It might possibly help in eliminating potential distortions of competition 
within the internal market, and inequalities in the treatment of workers, resulting 
from current divergences at Member State level. 
 
Finally, it is worth mentioning that the decision to engage in social dialogue may 
also be the result of a cost-benefit calculation where any consequential costs are 
weighed against potential benefits, such as increased labour productivity. Costs 
are generally acknowledged, but seen as worth paying in order to create the 
conditions for economic, social and technological development, while 
recognising the different roles played by the multiple stakeholders involved. 
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Abstract 
The legislative initiative here assessed, if approved, will improve 
substantially the level of protection of workers in case of restructuring by 
imposing proportionate legal obligations on companies. However, in 
order to be legally sustainable, it needs to be checked as far as its juridical 
basis and its coordination with other EU Law and policies are concerned. 
This could be done also at this very early stage according to the 
suggestions contained within the technical note attached to this report. 
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A. Legislative action vs. non regulatory action 
 

1. Is there a solid justification for the choice of the instrument of the 
directive? 

 
The choice of the instrument of the directive is coherent with the juridical basis1 that have 
been chosen for the proposed action (Article 153(1) (e)2 TFEU). As a matter of fact, 
according to art. 153(2) (b) TFEU “(..) the European Parliament and the Council: (..) b) 
may adopt, in the fields referred to in paragraph 1(a) to (i), by means of directives, 
minimum requirements for gradual implementation (..).”. 

 
The choice of the instrument of the directive is furthermore justified by the fact that, at 
transnational level – where the most of restructuring is now taking place, self-regulatory 
instruments are lacking legally binding effect. It is not a case that in the Social Agenda 
20053 the Commission launched a proposal for an optional legal framework on 
transnational collective bargaining and asked a group of expert to make a juridical study 
in order to ascertain whether a regulatory intervention by the Council and the Parliament 
was needed taking into account the state of art of transnational collective bargaining. The 
results of the study4 as well as of the industrial relations and legal doctrine5 who has 
analysed that matter in these years, was and is that, although spontaneously developed, 
transnational tools are of voluntary nature and cannot be enforced before court in case of 
non-compliance of one of the party. 
 
This is even more true, if one takes into account the fact that many of these transnational 
tools are structured as code of conduct unilaterally drafted by the companies and 
accepted as such by workers representatives. 
 
For this reason the idea to have a soft law instrument such as a European Code of 
conduct on restructuring will not correspond to the aim pursued by the Proposal, i.e. to 
strengthen legally enforceable workers rights in case of restructuring. 
 
Furthermore, the added value of a European Code of conduct (issued by the Parliament 
and the Council on which juridical basis?) would be questionable, taking into account the 
capacity of European Social Partners to adopt such a code by themselves or to provide 
action to coordinate restructuring within an anticipatory perspective6. 

                                                 
1 On the soundness of the juridical basis provided by the proposal, see below point 5. 
2 ‘The information and consultation of workers’. 
3 COM (2005) 33. 
4 Available at http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=214 where a 
comprehensive dossier on transnational collective agreement can also be found. 
5 For all, see the special Issue on Transnational Collective Bargaining of the European Journal of 
Industrial Relations, 2012 (18) 2, edited by E. Ales and A. Dufresne. 
6 See for instance, in the automotive sector the project “Anticipation of change II” 
(http://www.anticipationofchange.eu/) as followed up by the “Skill Councils Project” 
(http://www.clepa.eu/strategic-issues/skills-council/) initiated by CLEPA, ACEA and EMF, with 
the support of the European Commission. 
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To sum up my view, transfused into a non-legally binding instrument the Proposal, as it 
is now, will loose its own sense. 

 
2. Alternative methods regulatory and non regulatory (such as self-

regulation) have been carefully considered? 
 

The wording of Recommendations 5(4) (“The provisions of paragraphs 1 to 3 do not 
apply to companies and employees covered by an agreement, concluded at the relevant 
level and with the relevant parties, on the procedures for anticipating and forward-
looking planning of employment and skills needs.”.) and of Recommendation 9 (“The 
provisions of Recommendations 6 and 7 shall not apply to companies and employees 
covered by an agreement concluded at the relevant level and with the relevant parties on 
the procedures and mechanism for preparing, managing in a socially responsible way 
and minimising internal social costs of restructuring operations”) shows that the legally 
binding regulatory framework will produce its effects only in case the Social Partners at 
the relevant level have not adopted self-regulatory instruments, named by the Proposal 
“agreements” (“concluded at the relevant level (European, national, sectoral, regional or 
company-level) by, on one hand, representatives of the companies or their organisations, 
and, on the other hand, representatives of the employees with the capacity to conclude 
collective agreements under national law or practice or under the procedures laid down 
by the competent trade union organisations at European level”.). 
 
Of course, Social Partners will be call to negotiate ‘in the shadow of the directive’, i.e. 
knowing that if they do not reach an agreement the directive will apply. 

 
3. Does the proposed action go beyond what is necessary to achieve the 

objectives satisfactorily? In particular, is the scope of the proposed measure 
limited to those aspects that Member States cannot achieve satisfactorily on 
their own, and where the Union can do better? 

 
Due to its scale and effects, the proposed action is in line with the principles of 
proportionality and subsidiarity. As a matter of fact it aims at introducing common 
minimum requirements in national legislations on anticipation, preparation and 
management of restructuring processes that, at the moment, highly differ, being, 
moreover regulated by a plurality of sources (law, case-law, collective agreements, 
administrative provisions)7. 

 
4. Is the action proposed as simple as possible? 

 
From a technical point of view the proposal seems to be simple enough. Nevertheless, as 
it will be detailed in the following, some points have to be clarified. 

                                                 
7 For a detailed analysis of the different regulations on restructuring in Europe see European 
Labour Law Network, Thematic report 2010, Protection, involvement and adaptation: Labour 
Law in time of crisis, restructuring and transition, available at 
http://www.labourlawnetwork.eu/publications/prm/73/size__1/index.html 
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5. Is the action proposed coherent with the satisfactory achievement of the 

objectives and effective enforcement? 
 

If one looks at Recommendation 2 (1) – Objectives (“The purpose of the Directive is to 
promote and facilitate information and consultation in economic change and improve the 
way in which companies, employees’ representatives, public authorities and other 
relevant stakeholders throughout the Union anticipate, prepare and manage in a socially 
responsible way corporate restructuring.”.) one has to remark that the real focus of the 
Proposal seems to be the improvement of the way in which companies, employees’ 
representatives, public authorities and other relevant stakeholders throughout the Union 
anticipate, prepare and manage in a socially responsible way corporate restructuring. 
 
In such a perspective and in the light of what is provided in the Proposal 
(Recommendation 1 “– having regard to the Treaty on the Functioning of the European 
Union and in particular to Article 153(1) (e) thereof”), the directive risks to have no 
juridical basis as far as its crucial aim is concerned. On the other hand, it is difficult to 
find under article 153(1) TFEU a community competence to which the aim of anticipating, 
preparing and managing restructuring will perfectly suit. One can wonder whether such 
an aim can fall within the scope of article 153(1) (b) TFEU which recognises a community 
competence as far as “working conditions” are concerned. 
 
Remaining within the Social Chapter, one could also refer to article 153(1) (f) TFEU which 
recognises a community competence in the field of “representation and collective defence 
of the interests of workers and employers, including co-determination”. Yet, in this case 
unanimity within the Council is required. 
 
Alternatively, one may switch from the Social to the Market Chapter of the TFEU 
referring to art. 1158. Or admit that the main aim of the directive falls outside the 
community competence and therefore making reference to article 352 TFEU9, as it 
happened for Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a 
European company with regard to the involvement of employees. In both cases 
unanimity within the Council is required. 

 

                                                 
8 ‘Without prejudice to Article 114, the Council shall, acting unanimously in accordance with 
a special legislative procedure and after consulting the European Parliament and the 
Economic and Social Committee, issue directives for the approximation of such laws, 
regulations or administrative provisions of the Member States as directly affect the 
establishment or functioning of the internal market.’. 
9 ‘1. If action by the Union should prove necessary, within the framework of the policies 
defined in the Treaties, to attain one of the objectives set out in the Treaties, and the Treaties 
have not provided the necessary powers, the Council, acting unanimously on a proposal 
from the Commission and after obtaining the consent of the European Parliament, shall 
adopt the appropriate measures. Where the measures in question are adopted by the 
Council in accordance with a special legislative procedure, it shall also act unanimously on a 
proposal from the Commission and after obtaining the consent of the European 
Parliament.’. 
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6. Will the EU action leave as much scope as possible for national decision 
while achieving satisfactorily the objectives set? 

 
Scope for national decision is left in the following domains: 

 
a) Recommendation 3 - Definitions “c) ‘employees’ representatives’ mean the ones 

provided for by national law and/or practice”; 
 
b) Recommendation 5 - Anticipation of employment and skills needs “3. Every 

employee shall be offered a given number of hours of training per year to be 
determined by law or collective agreement (..)”; 

 
c) Recommendation 13 - Designation of the relevant public authorities “Member 

States shall designate the public authorities, at national, regional or local level 
that are responsible for the purposes of the Directive.”; 

 
d) Recommendation 15 - Confidential information “1. Member States shall provide 

that employees’ representatives and any other persons who accede to 
information which has been provided to them expressly as a result of this 
Directive are not authorised to reveal it if it has been delivered on a confidential 
basis. 2. Each Member State shall provide, in specific cases and subject to the 
conditions and limitations laid down by national legislation, that companies are 
not obliged to transmit information when its nature is such that, according to 
objective criteria, it would seriously harm their functioning or would be 
prejudicial to them. A Member State may provide that such dispensation is to be 
subject to prior administrative or judicial authorisation.”. 

 
e) Recommendation 16 - Compliance with the Directive “1. Member States shall 

provide for appropriate measures in the event of failure to comply with the 
Directive; in particular, they shall ensure that adequate administrative or judicial 
procedures are available to enable the obligations deriving from the Directive to 
be enforced. 2. Member States shall provide that companies that do not comply 
with the provisions resulting from the Directive shall not benefit from any 
funding in provenance of European Union budget in the five-year period 
following a judicial decision recognising the breach. 3. Member States shall 
exclude from the benefit of public aids from the national budgets during the 
same period the companies referred to in paragraph 2.”. 

 
To sum up, the scope described in the above seems to correspond to that one usually left 
to national legislators within Social Directives (definitions of workers’ representatives; 
individuation of public authorities, confidentiality, sanctions and enforcement). Such a 
scope does not endanger the capacity of the Proposal to reach its aim of establishing 
minimum requirements in the relevant field and leaves also enough room for the 
application of the proportionality and subsidiarity principles. 

 

PE 494.459   EAVA 2/2012  I-7 



 

7. Is there any knock-on effect on compliance by the target groups in 
different countries? 

 
In order to answer this question a lacuna in the Proposal has to be emphasised, i.e. the 
lack of reference to European Works Councils (EWC) within the definition of ‘employees 
representatives’ as those one indicated by national law or practice (Recommendation 3 – 
Definitions). It is rather clear that a knock-on effect on compliance of companies in 
different countries (Member States) can be achieved only in case of transnational workers 
involvement in restructuring processes as envisaged by EWC Directive. On the contrary, 
the Proposal assumes the transnational perspective only dealing with the conclusion of 
the “agreement” that may exempt companies from the application of the legally binding 
regulatory framework. This by reference to “the procedures laid down by the competent 
trade union organisations at European level”. 

 
8. If the initiative creates a financial or administrative cost for the Union, 

national governments, regional or local authorities, economic operators or 
citizens, is this cost minimised and commensurate with the objectives to be 
achieved? 

 
Additional legal burdens are imposed on companies employing more than 500 workers 
in order to achieve the crucial aim of the Proposal, i.e. the improvement of “the way in 
which companies, employees’ representatives, public authorities and other relevant 
stakeholders throughout the Union anticipate, prepare and manage in a socially 
responsible way corporate restructuring.” (Recommendation 2). 
 
In particular, companies shall: 

 
a) integrate any restructuring operation into a long-term strategy that aims to 

ensure and strengthen the long-term sustainability and competitiveness of the 
company (Recommendation 4); 

 
b) include into long-term strategic planning human resources, employment and 

skills objectives that focus on developing, on a permanent basis, the skills and 
competences of the workforce in order to increase the competitiveness of the 
company and its adaptability, as well as to increase the employability of workers 
and to manage their internal and external mobility (Recommendation 4); 

 
c) recognise the right of every employee to benefit from appropriate training 

(Recommendation 4); 
 

d) develop, in cooperation with employees’ representatives and, where applicable, 
with public authorities and other relevant stake-holders, mechanisms that 
anticipate and plan for future employment and skills needs and in particular 

 mechanisms for the long-term planning of quantitative and qualitative 
employment and skills needs that are linked to innovation and 
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development strategies and that take into account the foreseeable 
evolution of employment and skills, both positive and negative; 

 multiannual plans of employment and skills development covering the 
following areas: 

- support for the creation of learning advisors to help employees 
select adequate training; 

- regular individual skills assessment leading to individual training 
maps; 

- individual training plans with quantitative targets; 
- an annual training budget; 
- individual learning accounts; 
- training packages, if needed, in co-operation with external 

stakeholders; 
- leave of absence for educational purposes; 
- specific training measures to tackle possible negative or 

problematic developments (Recommendation 5); 
 

e) inform dependent companies of the above mentioned mechanisms and plans 
(Recommendation 5); 

 
f) inform, from the beginning, the public authorities at the relevant level, in 

particular at local level, and involve them in the preparation of the restructuring 
process (Recommendation 7); 

 
g) inform from the beginning and actively involve in the process the local economic 

actors, in particular companies and their employees in a situation of dependence 
in relation to the restructuring company (Recommendation 7); 

 
h) consider, when the need to restructure occurs as a result of the need to preserve 

their competitiveness and long-term prosperity, redundancies only as last resort 
and only after considering all possible alternative options and identifying and, 
where available, implementing supporting measures such as, in particular, 

 phasing planned measures over time; 
 reduction in work intensification; 
 working-time reduction or re-organisation; 
 re-negotiation of working conditions; 
 internal or external redeployment; 
 in-sourcing of external activities; 
 negotiated departures; and 
 natural departures (Recommendation 8); 

 
i) when redundancies cannot be avoided or as part of the package to be 

implemented in the context of alternative options, make available to the 
employees concerned measures that aim to enhance their employability and help 
them to re-enter the labour market as quickly as possible (Recommendation 8); 
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j) when a restructuring operation has major local effects, seek to develop 
complementarities and synergies between their preparatory action and the 
actions of all the other actors, with a view to maximising the re-employment 
opportunities of employees at risk of being or to be made redundant, in order to 
encouraging economic and social reconversion and to developing new economic 
activities generating jobs (Recommendation 10); 

 
k) monitor, on a permanent basis, in co-operation with external bodies and 

authorities, the psycho-social health of employees affected by restructuring 
processes, both redundant employees and those staying in the company 
(Recommendation 14); 

 
l) create tools for the regular evaluation and reporting on their restructuring 

practices, in co-operation with employees’ representatives and the external 
organisations involved in that process (Recommendation 14). 

 
In my view the above described additional burdens imposed on companies employing 
more that 500 employees are commensurate with the objective the Proposal intends to 
achieve, i.e. to “improve the way in which companies, employees’ representatives, public 
authorities and other relevant stakeholders throughout the Union anticipate, prepare and 
manage in a socially responsible way corporate restructuring.” (Recommendation 2). 
 
Furthermore, not a few of the above mentioned additional burden are already provided 
by the national legislations of some Member States and the related legal measures are 
regarded as effective and commensurate to the aim of managing restructuring and 
anticipating change10. 
 
Last but not least, deprived of the above mentioned addition burdens the Proposal will 
produce no added value having regard to the already established EU legislation on 
restructuring. 
 
 

B. Consistency of the proposed legislative initiative with other EU 
measures/policies 

 
1. Is the proposed action consistent with the other EU’s measures/policies on 

social dialogue, corporate restructuring and industrial policy? 
 

As the Proposal stands, the answer to this question cannot be positive. As stressed in the 
above, if we except the Preamble, in the Proposal there is no reference to other EU 
measures or policies. Let us give some examples: 

 

                                                 
10 See European Labour Law Network, Thematic report 2010, Protection, involvement and adaptation: 
Labour Law in time of crisis, restructuring and transition, available at 
http://www.labourlawnetwork.eu/publications/prm/73/size__1/index.html 
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a) Recommendation 3 - Definitions “c) “employees’ representatives” mean the ones 
provided for by national law and/or practice;” 
Remark 
The lack of reference to EU Law may determine, in a restrictive interpretation, the 
exclusion of EWC from the concept of “employees representatives”. This is 
problematic with reference to European scale undertakings and groups (covered 
by the proposal) to which directive 2009/38/EC shall apply. 

 
b) Recommendation 3 - Definitions “g) “restructuring operation” means any re-

organisation of the structure, of work processes and organisation, of the location 
with a quantitative or qualitative impact on employment;” 
Remark: 
Such a broad definition of restructuring comprehends also the transfer of 
undertaking which is detailed defined and regulated by directive 2001/23/EC as 
interpreted by the ECJ. Therefore, the link between the latter and the Proposal 
shall be clarified. 

 
c) Recommendation 5 - Anticipation of employment and skills needs “1. Companies 

shall develop, in cooperation with employees’ representatives and, where 
applicable, with public authorities and other relevant stake-holders, mechanisms 
that anticipate and plan for future employment and skills needs.” 
Remark: 
The formula “in cooperation with employees’ representatives” is definitely new 
for EU Law. Its meaning has to be explained (for instance in Recommendation 3 - 
Definitions), maybe by recurring to the definition of workers involvement 
provided by article 2(h) of directive 2001/86/EC11. 

 
d) Recommendation 7 - Information and consultation concerning business decisions 

“1. Any restructuring operation shall be subject to an early explanation and 
justification to all the relevant stakeholders on the basis of either long-term 
strategic goals and requirements or short-term constraints.” 
Remark: 
It is not clear how the “early explanation and justification” is provided to 
employees representatives and to the other stakeholders: Also in this case the 
proviso has to be coordinated with the legal framework on workers’ involvement 
already provided by EU Law12. 
 
“2. The dialogue provided for in paragraph 1 shall include the justification of the 
choice of the measures envisaged in order to achieve the objectives and of other 
possible options, in the light of all the interests concerned.”. 
Remark: 

                                                 
11 ‘Involvement of employees’ means any mechanism, including information, consultation and 
participation, through which employees’ representatives may exercise an influence on decisions to 
be taken within the company; 
12 As for the way in which such a coordination could be done, see Technical note under 
Recommendation 6 at p. 11. 

PE 494.459   EAVA 2/2012  I-11 



 

The expression “dialogue” is definitely new for EU Law (if we exclude the 
European Social Dialogue, regulated by article 154 – 155 TFEU). Its meaning has 
to be explained (for instance in Recommendation 3 - Definitions). In any case this 
has to be coordinated with the legal framework on workers’ involvement already 
provided by EU Law. 
 
“3 Companies shall from the beginning inform the public authorities at the 
relevant level, in particular at local level, and involve them in the preparation of 
the restructuring process.” 
Remark: 
It is not clear how public authorities are involved “in the preparation of the 
restructuring process”. Also in this case, the proviso has to be coordinated with 
already existing EU Law, in particular with the Collective Redundancies 
Directive. 
 
“4. The local economic actors, in particular companies and their employees in a 
situation of dependence in relation to the restructuring company shall also be 
informed from the beginning and actively involved in the process.” 
Remark: 
It is not clear how dependent companies and their employees are informed and 
involved within the process. In any case it has to be coordinated with the legal 
framework on workers’ involvement already provided by EU Law. 

 
e) Recommendation 8 “Minimising internal social costs through a social plan” 

“2. In particular, companies shall consider the following options as alternatives 
for redundancies: 

 phasing planned measures over time; 
 reduction in work intensification; 
 working-time reduction or re-organisation; 
 re-negotiation of working conditions; 
 internal or external redeployment; 
 in-sourcing of external activities; 
 negotiated departures; and 
 natural departures” 

Remark: 
It is not clear whether this is a specification of the alternative measures referred to 
into art. 2 of the Collective Redundancies Directive. The link between 
Recommendation 8 and the Collective Redundancies Directive is however 
unclear. In the Recommendation it seems that the alternative measures have to be 
considered before the employer has even contemplated the redundancies whilst 
within the Collective Redundancies Directive is clearly stated that alternative 
measures have to be considered within the consultation procedure which takes 
place after the communication of the envisaged redundancies. 

 
f) Recommendation 14 - Follow-up, evaluation and reporting 
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“1. Companies shall monitor, on a permanent basis, in co-operation with external 
bodies and authorities, the psycho-social health of employees affected by 
restructuring processes, both redundant employees and those staying in the 
company.” 
Remark: 
A link should be established between the monitoring of the psycho-social health 
of employees affected by restructuring processes, and the risk assessment 
provided by the Framework Directive 89/391/EEC on Health and Safety. 

 
Last but not least a source of general concern has to be highlighted: the relationship 
between the Proposal and the European Employment Strategy (EES) which is 
implemented via the Open Method of Coordination (OMC – soft law) whereas the 
Proposal advocates for a directive (hard law). In many points of the Proposal, measures 
are provided that clearly echo the contents of the Employment Guidelines as elaborated 
in the past 15 years by the Commission and the Council. According to article 145 – 150 
TFEU, Employment (policies) falls outside the scope of the legislative competence of the 
Union13. 
 
In such a perspective, the proviso of Recommendation 11 (3) (which should become 10 (3) 
according to the Technical note) seems to be highly problematic, since it obliges Member 
States to adopt specific measures in the field of employment policy, measures which are 
already suggested in general terms by the EES. 
 
This is the case, above all, for the duty of public authorities to: 

a) create permanent bodies, networks or observatories to monitor change processes; 
b) (..) create mechanisms facilitating employment transitions; 
c) implement training actions benefiting small and medium-sized companies and 

their employees and support dialogue and co-operation between these and large 
companies;”. 

 
What can be suggested in alternative is an amendment to Recommendation 11 (3). For it, 
see the Technical note p. 15. 

 
2. To what extend the proposed measure affect workers’ existing rights and 

obligations? in particular as regards information and consultation within 
their undertaking and protection against dismissal? 

 
If adequately coordinated with the already existing EU Law, the proposed measures will 
improve workers’ rights since it provides: 

 

                                                 
13 See, Recommendation 11(3) providing that: “in regions affected by structural change, public 
authorities shall: a) create permanent bodies, networks or observatories to monitor change 
processes; b) promote territorial employment pacts aimed at favouring employment creation and 
adaptation; c) promote or create mechanisms facilitating employment transitions; d) implement 
training actions benefiting small and medium-sized companies and their employees and support 
dialogue and co-operation between these and large companies; e) favour regional employment and 
economic and social re-conversion. 
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a) that long-term strategic planning shall include human resources, employment 
and skills objectives that focus on developing, on a permanent basis, the skills 
and competences of the workforce in order to increase the competitiveness of the 
company and its capacity of adaptation, as well as to increase the employability 
of employees and to manage their internal and external mobility 
(Recommendation 4 (2)); 

 
b) mechanisms for the long-term planning of quantitative and qualitative 

employment and skills needs that are linked to innovation and development 
strategies and that take into account the foreseeable evolution of employment 
and skills, both positive and negative (Recommendation 5); 

 
c) multiannual plans of employment and skills development covering the following 

areas: 
 support for the creation of learning advisors to help employees select 

adequate training; 
 regular individual skills assessment leading to individual training maps; 
 individual training plans with quantitative targets; 
 an annual training budget; 
 individual learning accounts; 
 training packages, if needed, in co-operation with external stakeholders; 
 leave of absence for educational purposes; 
 specific training measures to tackle possible negative or problematic 

developments (Recommendation 5); 
 

d) that to every employee shall be offered a given number of hours of training per 
year to be determined by law or collective agreement (Recommendation 5); 

 
e) that employees of the dependent companies shall be covered by the above 

described mechanisms and plans upon the request of the dependent company, 
justified on the grounds that those mechanisms and plans are required or useful 
for their own adaptation and development (Recommendation 5); 

 
f) that any restructuring operation shall be preceded by an appropriate preparation 

with all the stakeholders concerned with a view to preventing or alleviating its 
economic, social and local impact (Recommendation 6); 

 
g) that any restructuring operation shall be subject to an early explanation and 

justification to all the relevant stakeholders on the basis of either long-term 
strategic goals and requirements or short-term constraints (Recommendation 7); 

 
h) that local economic actors, in particular companies and their employees in a 

situation of dependence in relation to the restructuring company shall also be 
informed from the beginning and actively involved in the process 
(Recommendation 7); 
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i) that companies shall consider the following options as alternatives for 
redundancies: 

 phasing planned measures over time; 
 reduction in work intensification; 
 working-time reduction or re-organisation; 
 re-negotiation of working conditions; 
 internal or external redeployment; 
 in-sourcing of external activities; 
 negotiated departures; and 
 natural departures (Recommendation 8); 
 

j) that when redundancies cannot be avoided or as part of the package to be 
implemented in the context of alternative options, companies shall make 
available to the employees concerned measures that aim to enhance their 
employability and help them to re-enter the labour market as quickly as possible 
(Recommendation 8); 

 
k) that when a restructuring operation has major local effects, companies shall seek 

to develop complementarities and synergies between their preparatory action 
and the actions of all the other actors, with a view to maximising the re-
employment opportunities of employees at risk of being or to be made 
redundant, in order to encouraging economic and social reconversion and to 
developing new economic activities generating jobs (Recommendation 10); 

 
l) that measures referred to in Recommendation 7 shall cover, as far as possible, the 

employees of companies that are dependent, in particular as a result of 
subcontracting or a supply contract. Dependent companies and their workers 
shall, in any event, be informed of those measures insofar as such information is 
required or useful for their own adaptation and for the management of the 
restructuring process within those companies (Recommendation 10); 

 
m) that Public authorities at different levels shall intervene in an anticipation and 

management capacity by: 
 Promoting the co-ordination of the work of external stakeholders with the 

work developed within companies; 
 Supporting the anticipation of processes and particular restructuring 

operations, with a view to alleviating their economic and social impact 
(Recommendation 11); 

 
n) that Public authorities shall monitor the mechanisms for long-term planning and 

multi-annual plans of employment and skills needs developed within companies 
(Recommendation 11); 

 
o) that in regions affected by structural change, public authorities shall: 

 create permanent bodies, networks or observatories to monitor change 
processes; 
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 promote territorial employment pacts aimed at favouring employment 
creation and adaptation; 

 promote or create mechanisms facilitating employment transitions; 
 implement training actions benefiting small and medium-sized companies 

and their employees and support dialogue and co-operation between these 
and large companies; 

 favour regional employment and economic and social re-conversion 
(Recommendation 11); 

 
p) that without prejudice to the obligations of companies resulting from national 

laws or practices, public authorities shall co-finance employability measures that 
favour employees of companies undergoing restructuring, insofar as this type of 
support is necessary or appropriate for allowing them to quickly re-enter the 
labour market (Recommendation 12); 

 
q) that in accordance with the rules governing them, European Union Funds, and in 

particular ERDF, ESF and EGF funds, may be used in supporting integrated 
action to anticipate and to prepare for restructuring, as well as to help employers 
to adapt to change for the purposes of the Proposal (Recommendation 12); 

 
r) that companies shall monitor, on a permanent basis, in co-operation with 

external bodies and authorities, the psycho-social health of employees affected by 
restructuring processes, both redundant employees and those staying in the 
company (Recommendation 14); 

 
s) that companies shall create tools for the regular evaluation and reporting on their 

restructuring practices, in co-operation with employees’ representatives and the 
external organisations involved in that process (Recommendation 14). 

 
The Proposal also imposes to employees an obligation to accept training when offered. 
Refusal shall only be permitted on justified grounds (Recommendation 5). 

 
Furthermore, “Member States shall provide that employees’ representatives and any 
other persons who accede to information which has been provided to them expressly as a 
result of this Directive are not authorised to reveal it if it has been delivered on a 
confidential basis.” (Recommendation 14). 

 
3. To what extent the initiative will contribute to the effectiveness of the right 

of workers to information and consultation at the appropriate levels and in 
good time as required by Article 27 of the Charter of Fundamental Rights 
of the European Union? 

 
If adequately coordinated with EU Law already existing in the field, the Proposal will 
contribute to the effectiveness of the right of workers to information and consultation at 
the appropriate levels and in good time as required by Article 27 of the Charter of 
Fundamental Rights of the European Union. As a matter of fact, it provides: 
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a) that any restructuring operation shall be preceded by an appropriate preparation 

with all the stakeholders concerned with a view to preventing or alleviating its 
economic, social and local impact (Recommendation 6); 

 
b) that any restructuring operation shall be subject to an early explanation and 

justification to all the relevant stakeholders on the basis of either long-term 
strategic goals and requirements or short-term constraints (Recommendation 7); 

 
c) that local economic actors, in particular companies and their employees in a 

situation of dependence in relation to the restructuring company shall also be 
informed from the beginning and actively involved in the process 
(Recommendation 7); 

 
d) that dependent companies and their workers shall, in any event, be informed of 

those measures insofar as such information is required or useful for their own 
adaptation and for the management of the restructuring process within those 
companies (Recommendation 10); 

 
e) that companies shall create tools for the regular evaluation and reporting on their 

restructuring practices, in co-operation with employees’ representatives and the 
external organisations involved in that process (Recommendation 14); 

 
4. To what extent the proposed measure supports the development of a 

flexicurity approach in that it aims to enhance the capacity of companies 
and workers to adapt to changing patterns while ensuring security through 
better anticipation and management of change? 

 
Support to the development of a flexicurity approach in that it aims to enhance the 
capacity of companies and workers to adapt to changing patterns while ensuring security 
through better anticipation and management of change is widely guaranteed by the 
Proposal by providing that: 

 
a) companies and employees’ representatives, when dealing with restructuring, in a 

spirit of cooperation, shall recognise that these processes aim to protect both the 
interests of companies as regards competitiveness and sustainability, and those 
of their employees (Recommendation 2); 

 
b) any restructuring operation shall be integrated into a long-term strategy that 

aims to ensure and strengthen the long-term sustainability and competitiveness 
of the company (Recommendation 4); 

 
c) long-term strategic planning shall include human resources, employment and 

skills objectives that focus on developing, on a permanent basis, the skills and 
competences of the workforce in order to increase the competitiveness of the 
company and its adaptability, as well as to increase the employability of 
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employees (workers) and to manage their internal and external mobility 
(Recommendation 4); 

 
d) companies shall recognise the right of every employee to benefit from 

appropriate training (Recommendation 4); 
 

e) employees shall recognise that education and lifelong learning are necessary to 
enhance their employability and shall accept relevant training offers 
(Recommendation 4); 

 
f) companies shall develop, in cooperation with employees’ representatives and, 

where applicable, with public authorities and other relevant stake-holders, 
mechanisms that anticipate and plan for future employment and skills needs, 
and, in particular 

 mechanisms for the long-term planning of quantitative and qualitative 
employment and skills needs that are linked to innovation and 
development strategies and that take into account the foreseeable evolution 
of employment and skills, both positive and negative; 

 multiannual plans of employment and skills development covering the 
following areas: 

- support for the creation of learning advisors to help employees select 
adequate training; 

- regular individual skills assessment leading to individual training 
maps; 

- individual training plans with quantitative targets; 
- an annual training budget; 
- individual learning accounts; 
- training packages, if needed, in co-operation with external 

stakeholders; 
- leave of absence for educational purposes; 
- specific training measures to tackle possible negative or problematic 

developments (Recommendation 5); 
 

g) every employee shall be offered a given number of hours of training per year to 
be determined by law or collective agreement. Any refusal to accept that offer by 
employees shall only be permitted on justified grounds (Recommendation 5); 

 
h) when redundancies cannot be avoided or as part of the package to be 

implemented in the context of alternative options, companies shall make 
available to the employees concerned measures that aim to enhance their 
employability and help them to re-enter the labour market as quickly as possible 
(Recommendation 8); 

 
i) when a restructuring operation has major local effects, companies shall seek to 

develop complementarities and synergies between their preparatory action and 
the actions of all the other actors, with a view to maximising the re-employment 
opportunities of employees at risk of being or to be made redundant, in order to 

PE 494.459   EAVA 2/2012  I-18 



 

encouraging economic and social reconversion and to developing new economic 
activities generating jobs (Recommendation 10); 

 
j) in regions affected by structural change, public authorities shall: 

 create permanent bodies, networks or observatories to monitor change 
processes; 

 promote territorial employment pacts aimed at favouring employment 
creation and adaptation; 

 promote or create mechanisms facilitating employment transitions; 
 implement training actions benefiting small and medium-sized companies 

and their employees and support dialogue and co-operation between these 
and large companies; 

 favour regional employment and economic and social re-conversion 
(Recommendation 11). 

 
Last but not least, according to the Proposal, Member States shall provide that companies 
that do not comply with its provisions shall not benefit from any funding in provenance 
of the EU budget in the five-year period following a judicial decision recognising the 
breach. Those companies shall also be exclude from the benefit of public aids from the 
national budgets during the same period (Recommendation 16). 

 
To sum up, the Proposal creates obligations on employers and public authorities aimed to 
increase employees’ ‘security’ and to balance the ‘flexibility’ which is already guaranteed 
by EU legislation on collective dismissal. 
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ANNEX  
 
MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION 
 
with recommendations to the Commission on Information and consultation of 
workers, anticipation and management of restructuring 
 
(2012/2061(INI)) 
 
The European Parliament, 
 
– having regard to Article 225 of the Treaty on the Functioning of the European Union, 
and in particular Articles 9 and 151 and Article 153(1) (e) of the Treaty on the Functioning 
of the European Union, 
 
– having regard to Articles 14, 27 and 30 of the Charter of Fundamental Rights of the 
European Union, 
 
– having regard to 'Managing change - Final report of the High Level Group on economic 
and social implications of industrial change, set up by the Luxembourg Employment 
Summit of November 1997, 
 
– having regard to Council Recommendation 92/443/EEC of 27 July 1992 concerning the 
promotion of participation by employed persons in profits and enterprise results 
(including equity participation), 
 
– having regard to Council Regulation (EC) No 2157/2001 of 8 October 2001 on the 
Statute for a European Company (SE), 
 
– having regard to Council Directive 98/59/EC of 20 July 1998 on the approximation of 
the laws of the Member States relating to collective redundancies, 
 
– having regard to Council Directive 2001/23/EC of 12 March 2001 on the approximation 
of the laws of the Member States relating to the safeguarding of employees’ rights in the 
event of transfers of undertakings, businesses or parts of undertakings or businesses, 
 
– having regard to Council Directive 2001/86/EC of 8 October 2001 supplementing the 
Statute for a European company with regard to the involvement of employees, 
 
– having regard to European Parliament and Council Directive 2002/14/EC of 11 March 
2002 establishing a general framework for informing and consulting employees in the 
European Community, 
 
– having regard to Council Directive 2003/72/EC of 22 July 2003 supplementing the 
Statute for a European Cooperative Society with regard to the involvement of employees, 
 
– having regard to Directive 2004/25/EC of the European Parliament and of the Council 
of 21 April 2004 on takeover bids, 
 
– having regard to Directive 2005/56/EC of the European Parliament and of the Council 
of 26 October 2005 on cross-border mergers of limited liability companies, 
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– having regard to Directive 2009/38/EC of the European Parliament and of the Council 
of 6 May on the establishment of a European Works Council or a procedure in 
Community scale undertakings and Community-scale groups of undertakings for the 
purposes of informing and consulting employees, 
 
– having regard to the Commission communication of 31 March 2005 on 'Restructuring 
and employment: Anticipating and accompanying restructuring in order to develop 
employment: the role of the European Union' (COM(2005)0120) and the opinion of the 
European Economic and Social Committee of 14 December 2005 (CESE 1495/2005), 
 
– having regard to the Commission communication on the Social Agenda 
(COM(2005)0033), 
 
– having regard to the Commission communication on a Council decision on guidelines 
for the employment policies of the Member States (COM (2010)0193) and the Council 
decision of 21 October 2010 establishing guidelines for the employment policies of the 
Member States, 
 
– having regard to the Commission communication on ‘An Integrated Industrial Policy 
for the Globalised Era Putting Competitiveness and Sustainability at Centre Stage’ 
(COM(2010)0614), 
 
– having regard to the Commission communication on "Towards a Single Market Act" 
(COM(2010)0608 final/2) 
 
– having regard to the Commission communication on "An Agenda for New Skills and 
Jobs" (COM (2010)0682), 
 
– having regard to the Commission communication on "Green Paper on Restructuring 
and anticipation of change: what lessons from recent experience?" (COM(2012)0007), 
 
– having regard to the Commission communication on “Towards a job rich recovery” 
(COM (2012)0173), 
 
– having regard to its resolution of 26 May 2005 on the Social Agenda for the period 2006-
2010, 
 
– having regard to its resolution of 10 May 2007 on strengthening European legislation in 
the field of information and consultation of workers, 
 
– having regard to its resolution of 9 March 2011 on an Industrial Policy for the 
Globalised Era, 
 
– having regard to Rules 42 and 48 of its Rules of Procedure, 
 
– having regard to the report of the Committee on Employment and Social Affairs (A7-
0000/2012), 
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A. whereas restructuring is not a new phenomenon but one which in recent years has 
taken on new forms, becoming more prevalent with a broader geographical and sectorial 
coverage in Europe; 
 
B. whereas the crisis which began in 2008 has served to speed up the rate of change 
sharply; whereas it has added to the structural pressures to adapt to change resulting 
from globalisation's more immediate constraints which subject undertakings, workers, 
territories and governments to critical tensions; 
 
C. whereas, as consistently highlighted in recent policy papers from the Commission, 
especially the Europe 2020 Strategy and the Industrial Policy Communication of 27 
October 2010, "Better anticipating and managing restructuring would help employees 
and companies to adapt to transitions imposed by excess capacities and by modernisation 
and structural adjustment". (…) "Management and employees’ representatives are the 
key players to agree on restructuring strategies at company level. Policy interventions 
should accompany such restructuring to avoid social hardship and promote new skills 
and jobs, thus avoiding mass redundancies and the decline of entire regions or the 
relocation of entire industries, by facilitating economic conversion and professional 
transition."; 
 
D. whereas the number of jobs losses were almost double the number of jobs created in 
the third quarter 2011, this trend is likely to increase in view of the announcement of 
major restructurings in strategic fields; 
 
E. whereas, as stated in the Annual Growth Survey: advancing the Union’s 
comprehensive response to the crisis, "the positive export performance of some Member 
States shows that success in global markets relies on wider factors such as sector 
specialisation, innovation, and skills levels that enhance real competitiveness"; 
 
F. whereas in its Communication on An Agenda for New Skills and Jobs of 23 November 
2010, the Commission also recognises that "adaptability and pro-activity when moving 
jobs or occupations may however be hampered by insecurity because transitions bear a 
potential hazard of unemployment, lower wages and social insecurity; whereas positive 
transitions along people’s career paths are therefore essential in order to adapt 
constantly, maintaining and increasing employability while providing security for 
individuals and fluidity in labour markets."; 
 
G. whereas, as stated in the Single Market Act, "The Lisbon Treaty, and the affirmation of 
the concept of a ‘highly competitive social market economy’ as one of its key objectives, 
require the Union to adopt a more all-embracing view of the single market (...) A 
European framework for restructuring exercises would make for an environment based 
on mutual trust."; 
 
H. whereas, the "Orientations for reference in managing change and its social 
consequences" drawn up by the social partners in October 2003 have however not been 
followed by any significant measure leading to the practical implementation and concrete 
application of those guidelines; 
 
I. whereas the Commission has looked for concrete contributions on how to further 
develop policy in this area through its "Green Paper on Restructuring and anticipation of 
change: what lessons from recent experience?" of 17 January 2012; 
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J. whereas, in spite of the strong statements referred to above, the Commission has 
delivered disappointing responses to parliamentary resolutions on information, 
consultation and restructuring, highlighting the need for urgent and concrete steps in this 
area, and to requests coming from other economic and social players; 
 
K. whereas this resolution is without prejudice to information and consultation 
obligations resulting from other Union and national law; insofar as Union and national 
law so provide, information and consultation procedures should be fully used to apply 
the rules laid down in the present Resolution"; 
 
L. whereas, despite consulting the European social partners twice in the previous decade, 
the Commission has failed to take practical steps to ensure the wide application 
throughout the Union of the anticipative and proactive approaches and socially 
responsible restructuring practices that it recalls in so many policy documents (see 
above); 
 
M. whereas good information and consultation in relation to restructuring means a more 
intelligent, proactive, responsible and strategic manner, which will contribute to making 
undertakings and the Union more competitive, as well as sending out a message of 
certainty and transparency to European citizens at a time of crisis; 
 
1. Requests the Commission to submit to the Parliament within three months of the date 
of adoption of this resolution on the basis of Article 225 of the Treaty, a legislative 
proposal for a directive as recommended in the Annex; 
 
2. Confirms that the recommendations respect the principle of subsidiarity and 
proportionality and the fundamental rights of citizens; 
 
3. Considers that the requested proposal will have no financial implications; 
 
4. Instructs its President to forward this legislative proposal and the accompanying 
detailed recommendations to the Commission and the Council. 
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ANNEX TO THE MOTION FOR A RESOLUTION 
DETAILED RECOMMENDATIONS AS TO THE CONTENT OF THE PROPOSAL REQUESTED 
 
 
Recommendation 1 
 
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 
 
– having regard to the Treaty on the Functioning of the European Union and in particular 
to Article 153(1) (e) thereof, 
 
Whereas: 
 
(1) [When dealing with anticipation, preparation and management of restructuring, 
companies, workers' representatives and the other stakeholders act in a spirit of 
cooperation, based on timely and comprehensive information and consultation.] 
 
(2) Anticipation, preparation and management of change must take place in the context 
of strengthening social dialogue and with a view to promoting change in a manner 
compatible with the preservation of the priority objective of employment. 
 
(3) There is a need to envisage, promote and enhance anticipatory measures concerning 
the company situation and likely development of employment, in particular where 
employment may be under threat. 
 
(4) Restructuring is facilitated and its impact softened when companies develop on a 
permanent basis the skills and competences of their workers. 
 
(5) Good restructuring practices require preparation as early as possible and starting as 
soon as the need to restructure is envisaged, making it possible to avoid or to reduce to a 
minimum its economic, social and territorial impact. 
 
(6) It is a widely recognised that any restructuring operation should be subject to an 
explanation and of justification to the stakeholders, 
 
(7) Serious action aimed at limiting the impact of restructuring requires companies to 
envisage redundancies as a last resort and only after having considered all possible 
alternative options and/or having implemented possible supporting measures. 
 
(8) The active involvement of public authorities at the relevant level in the preparation 
and management of restructuring operations contributes greatly to limiting their negative 
impact. 
 
(9) It is important that companies, in conjunction with employees’ representatives, create 
tools for regular evaluation and reporting on their restructuring practices. 
 
(10) Such an Union framework should apply to major companies and groups of 
companies, those which employ on the territory of the Union at least 500 workers, and to 
restructuring operations of a certain dimension, covering at least 100 workers in a single 

PE 494.459   EAVA 2/2012  I-24 



 

company or 500 employees in a company and its dependent companies or one or more 
Member States over a period of three months. 
 
(11) Any Union framework on anticipation, preparation and management of change and 
restructuring should encourage and give precedent to agreement between the most 
concerned parties, only in the absence of such agreement should standard rules apply. 
 
 
SECTION I 
GENERAL 
 
Recommendation 2 
Objective 
 
1. The purpose of the Directive is to promote and facilitate information and consultation 
in economic change and improve the way in which companies, employees’ 
representatives, public authorities and other relevant stakeholders throughout the Union 
anticipate, prepare and manage in a socially responsible way corporate restructuring. 
 
2. To that end, when dealing with anticipation, preparation and management of 
restructuring, companies, workers' representatives and the other stakeholders shall act in 
a spirit of cooperation, based on timely and comprehensive information and consultation, 
by recognising that these processes aim at protect both the interests of companies as 
regards competitiveness and sustainability, and those of their employees. 
 
Recommendation 3 
Definitions and scope 
 
1. For the purposes of the Directive: 

a) “companies” mean companies and groups of companies employing at least 500 
employees in the Union, as well as any company part of the group referred to 
above; 

b) “dependent companies” mean companies in a situation of dependence on the 
ones above by reasons of subcontracting, supply contract and others; 

c) “employees’ representatives” mean the ones provided for by national law 
and/or practice; 

d) “involvement of employees” means any mechanism, including information, 
consultation and participation, through which employees’ representatives may 
exercise an influence on decisions to be taken within the company; 

e) “agreements” mean agreements concluded at the relevant level (European, 
national, sectoral, regional or company-level) by, on one hand, representatives 
of the companies or their organisations, and, on the other hand, representatives 
of the employees with the capacity to conclude collective agreements under 
national law or practice or under the procedures laid down by the competent 
trade union organisations at European level; 

f) “employees” mean the employees of the companies covered by the Directive, 
irrespective of the type of employment contract; 

g) “public authorities” mean bodies of the public administration at the relevant 
level, as designated by Member States; 
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h) “restructuring operation” means any re-organisation of the structure, of work 
processes and organisation, of the location with a quantitative or qualitative 
impact on employment; 

 
2. The present Directive covers restructuring operations affecting at least 100 employees 
in a single company or 500 employees in a company and its dependent companies in one 
or more Member States over a period of three months. 
 
 
SECTION II 
ANTICIPATION OF CHANGE 
 
Recommendation 4 
Long-term strategic planning, adaptability and employability 
 
1. Any restructuring operation shall be integrated into a long-term strategy that aims to 
ensure and strengthen the long-term sustainability and competitiveness of the company. 
 
2. Long-term strategic planning shall include human resources, employment and skills 
objectives that focus on developing, on a permanent basis, the skills and competences of 
the workforce in order to increase the competitiveness of the company and its 
adaptability, as well as to increase the employability of workers and to manage their 
internal and external mobility. 
 
3. To that end, companies shall recognise the right of every employee to benefit from 
appropriate training. Employees shall recognise that education and lifelong learning are 
necessary to enhance their employability and shall accept relevant training offers. 
 
Recommendation 5 
Anticipation of employment and skills needs 
 
1. Companies shall develop, in cooperation with (by involving) employees' 
representatives and, where applicable, in cooperation with public authorities and other 
relevant stake-holders, mechanisms that anticipate and plan for future employment and 
skills needs. 
 
2. To that end, companies shall establish, in co-operation with (by involving) employees' 
representatives and in cooperation with other relevant stakeholders: 

a) mechanisms for the long-term planning of quantitative and qualitative 
employment and skills needs that are linked to innovation and development 
strategies and that take into account the foreseeable evolution of employment 
and skills, both positive and negative; 

b) multiannual plans of employment and skills development covering the 
following areas: 
- support for the creation of learning advisors to help employees select 

adequate training; 
- regular individual skills assessment leading to individual training maps; 
- individual training plans with quantitative targets; 
- an annual training budget; 
- individual learning accounts; 
- training packages, if needed, in co-operation with external stakeholders; 
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- leave of absence for educational purposes; 
- specific training measures to tackle possible negative or problematic 

developments. 
 
3. Every employee shall be offered a given number of hours of training per year to be 
determined by law or collective agreement. Any refusal to accept that offer by employees 
shall only be permitted on justified grounds. 
 
4. The provisions of paragraphs 1 to 3 do not apply to companies and employees covered 
by an agreement, concluded at the relevant level and with the relevant parties, on the 
procedures for anticipating and forward-looking planning of employment and skills 
needs. 
 
5. Dependent companies shall be informed of the mechanisms and plans provided for in 
paragraph 2. Their employees shall be covered by those mechanisms and plans upon the 
request of the dependent company, justified on the grounds that those mechanisms and 
plans are required or useful for their own adaptation and development. 
 
 
SECTION III 
PREPARATION AND MANAGEMENT OF RESTRUCTURING PROCESSES 
 
Recommendation 6 
Appropriate preparation of restructuring operations 
 
1. Except in circumstances where restructuring is triggered by unforeseen or sudden 
events, any restructuring operation shall be preceded by an appropriate preparation with 
all the stakeholders concerned with a view to preventing or alleviating its economic, 
social and local impact. 
 
2. Appropriate preparation shall be carried out as early as possible and shall start as soon 
as the need to restructure is contemplated. Except in the circumstances referred to in 
paragraph 1, it shall be carried out within a timeframe that allows for the adoption of 
measures making it possible to avoid or to mitigate to the minimum its economic, social 
and local impact. 
 
3. Appropriate preparation shall include an early explanation and justification of any 
restructuring operation to all the relevant stakeholders on the basis of either long-term 
strategic goals and requirements or short-term constraints. It shall also include the 
justification of the choice of the measures envisaged in order to achieve the objectives and 
of other possible options, in the light of all the interests concerned. 
 
4. Involvement of employees in appropriate preparation will take place within the 
framework of the already existing EU instruments. 
 
5. Companies shall from the beginning inform the public authorities at the relevant level, 
in particular at local level, and involve them in the preparation of the restructuring 
process. 
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6. The local economic actors, in particular dependent companies and their employees 
shall also be informed from the beginning and actively involved in the restructuring 
process. 
 
Recommendation 7 
Minimising internal social costs of restructuring processes 
 
1. When the need to restructure occurs as a result of the need to preserve their 
competitiveness and long-term prosperity, companies shall consider redundancies only 
as last resort and only after considering all possible alternative options and identifying 
and, where available, implementing supporting measures. 
 
2. In particular, companies shall consider the following options as alternatives for 
redundancies: 

a) phasing planned measures over time; 
b) reduction in work intensification; 
c) working-time reduction or re-organisation; 
d) re-negotiation of working conditions; 
e) internal or external redeployment; 
f) in-sourcing of external activities; 
g) negotiated departures; and 
h) natural departures. 

 
3. When redundancies cannot be avoided or as part of the package to be implemented in 
the context of alternative options, companies shall make available to the employees 
concerned measures that aim to enhance their employability and help them to re-enter 
the labour market as quickly as possible. 
 
Recommendation 8 
Agreements on managing restructuring processes 
 
The provisions of Recommendation 6 do not apply to companies and employees covered 
by an agreement concluded at the relevant level and with the relevant parties on the 
procedures and mechanism for preparing, managing in a socially responsible way and 
minimising internal social costs of restructuring operations. 
 
Recommendation 9 
Minimising external economic and social impacts 
 
1. When a restructuring operation has major local effects, companies shall seek to develop 
complementarities and synergies between their preparatory action and the actions of all 
the other actors, with a view to maximising the re-employment opportunities of 
employees at risk of being or to be made redundant, in order to encouraging economic 
and social reconversion and to developing new economic activities generating jobs. 
 
2. The measures referred to in Recommendation 6 shall cover, as far as possible, the 
employees of companies that are dependent, in particular as a result of subcontracting or 
a supply contract. Dependent companies and their workers shall, in any event, be 
informed of those measures insofar as such information is required or useful for their 
own adaptation and for the management of the restructuring process within those 
companies. 
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SECTION IV 
PUBLIC SUPPORT MEASURES 
 
Recommendation 10 
Public support 
 
1. Public authorities at different levels shall intervene in an anticipation and management 
capacity by: 

a) Promoting the co-ordination of the work of external stakeholders with the 
work developed within companies; 

b) Supporting the anticipation of processes and particular restructuring 
operations, with a view to alleviating their economic and social impact 

 
2. Public authorities shall monitor the mechanisms for long-term planning and multi-
annual plans of employment and skills needs developed within companies. 
 
3. In regions affected by structural change, public authorities, while implementing the 
European Employment Strategies Guidelines may opt for the adoption of one or more of 
the following measures: 

a) create permanent bodies, networks or observatories to monitor change 
processes; 

b) promote territorial employment pacts aimed at favouring employment 
creation and adaptation; 

c) promote or create mechanisms facilitating employment transitions; 
d) implement training actions benefiting small and medium-sized companies 

and their employees and support dialogue and co-operation between these 
and large companies; 

e) favour regional employment and economic and social re-conversion. 
 
Recommendation 11 
Financial support 
 
1. Without prejudice to the obligations of companies resulting from national laws or 
practices, public authorities shall co-finance employability measures that favour 
employees of companies undergoing restructuring, insofar as this type of support is 
necessary or appropriate for allowing them to quickly re-enter the labour market. 
 
2. In accordance with the rules governing them, European Union Funds, and in particular 
ERDF, ESF and EGF funds, may be used in supporting integrated action to anticipate and 
to prepare for restructuring, as well as to help employers to adapt to change for the 
purposes of paragraphs 1 and 2. 
 
Recommendation 12 
Designation of the relevant public authorities 
 
Member States shall designate the public authorities, at national, regional or local level 
that are responsible for the purposes of the Directive. 
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SECTION V 
FOLLOW-UP, EVALUATION AND REPORTING OF 
RESTRUCTURING PROCESSES 
 
Recommendation 13 
Follow-up, evaluation and reporting 
 
1. Companies shall monitor, on a permanent basis, in co-operation with external bodies 
and authorities, the psycho-social health of employees affected by restructuring 
processes, both redundant employees and those staying in the company. 
 
2. Companies shall create tools for the regular evaluation and reporting on their 
restructuring practices, in co-operation with employees' representatives and the external 
organisations involved in that process. 
 
 
SECTION VI 
MISCELLANEOUS PROVISIONS 
 
Recommendation 14 
Confidential information 
 
1. Member States shall provide that employees' representatives and any other persons 
who accede to information which has been provided to them expressly as a result of this 
Directive are not authorised to reveal it if it has been delivered on a confidential basis. 
 
2. Each Member State shall provide, in specific cases and subject to the conditions and 
limitations laid down by national legislation, that companies are not obliged to transmit 
information when its nature is such that, according to objective criteria, it would 
seriously harm their functioning or would be prejudicial to them. 
 
A Member State may provide that such dispensation is to be subject to prior 
administrative or judicial authorisation. 
 
Recommendation 15 
Compliance with the Directive 
 
1. Member States shall provide for appropriate measures in the event of failure to comply 
with the Directive; in particular, they shall ensure that adequate administrative or judicial 
procedures are available to enable the obligations deriving from the Directive to be 
enforced. 
 
2. Member States shall provide that companies that do not comply with the provisions 
resulting from the Directive shall not benefit from any funding in provenance of 
European Union budget in the five-year period following a judicial decision recognising 
the breach. 
 
3. Member States shall exclude from the benefit of public aids from the national budgets 
during the same period the companies referred to in paragraph 2. 
 

PE 494.459   EAVA 2/2012  I-30 



 

PE 494.459   EAVA 2/2012  I-31 

4. Notwithstanding paragraphs 2 and 3, nothing shall preclude the use of funds from the 
general budget of the European Union and from national budgets for the direct benefit of 
the employees of the companies referred to in those paragraphs. 
 
Recommendation 16 
Link between this Directive and other Community and National provisions 
 
1. This Directive shall be without prejudice to the specific procedures set out in Directive 
89/391/EEC, 98/59/EC, 2001/23/EC, 2002/14/EC, 2004/25/EC, 2005/56/EC. 
 
2. This Directive shall be without prejudice to provisions adopted in accordance with 
Directives 2001/86/EC, 2003/72/EC, 2009/38/EC. 
 
3. This Directive shall be without prejudice to other rights to information, consultation, 
participation and codetermination under national law. 
 
4. Implementation of this Directive shall not be sufficient ground for any regression in 
relation to the situation which already prevails in each Member State and in relation to 
the general level of protection of workers in the areas to which it applies. 
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Abstract  
This note examines current regulation, practice and public policy in the 
areas dealt with by the possible EU legislative initiative on restructuring; 
outlines the possible effects of EU action and the likely scenario without 
such action; and considers a range of arguments as to whether EU-level 
action would add value and, if so, what sort of action. It concludes that 
factors such as the economic crisis, transnational restructuring, the present 
lack of convergence and of a coherent common approach to the issue, and 
the scope to help the current EU legal framework deliver its potential more 
effectively, may present strong arguments for an EU legislative initiative. 
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Executive summary and responses to questions posed 
 
What would occur without any EU intervention?  
 
The current picture across the Member States in the areas targeted by the possible EU 
legislative initiative on restructuring is one of considerable variation in company practice, 
legislation, collective agreements (both content and coverage) and public intervention. 
The anticipation and management practices about whose benefits there is considerable 
consensus do not, as far as can be established, apply to large numbers of companies and 
employees. While there is a lack of information on the exact nature of company practice, 
what is clear is that good practice in numerous areas is, for many companies and their 
employees, not underpinned by any statutory or collectively agreed guarantees and left 
largely to the individual employer’s discretion. Numerous companies can be identified as 
exemplars of good practice, as can the provisions of many national laws or collective 
agreements at various levels (from the local to the transnational), or various public 
interventions. However, best practices seem unevenly distributed across the EU, and no 
country can be said to have a truly comprehensive and integrated framework of 
regulation (by law and/or collective agreement) and policy that promotes the long-term 
strategic planning of employment and skills, the early preparation and socially 
responsible management of restructuring, and the minimising of the internal and external 
social costs of restructuring operations. 
 
Without any EU intervention, the current scenario is by and largely likely to continue. 
There are no clear signs that the Member States or social partners are currently moving 
towards any kind of convergence or upward harmonisation in this area. The indications 
are that some of the countries that already regulate elements of good practice through 
legislation or collective agreements are going further in this direction, resulting in greater 
divergence with those that have little regulation in this area. 
 
An exception to the general lack of convergence was the fact that many Member States 
responded to the effects of the financial and economic crisis at its deepest over 2008-10 
with some of the restructuring-management actions targeted by the possible EU 
legislative initiative, though few measures went beyond seeking to alleviate the 
employment impact of crisis-related restructuring in order to prepare companies and 
workers for the future.. Many, though by no means all, of these measures were 
temporary in nature and have now been phased out and some – such as short-time work 
– are in any case of an inherently unsustainable nature over the longer run. “Emergency” 
measures cannot be used indefinitely to deal with the long-term and continuing 
phenomenon of restructuring, in a context of continuing economic difficulties.  
 

What would occur with EU intervention?  
 
The clearest concrete impact of the proposed initiative would be the legislative change 
required to implement its provisions in the Member States. All countries would be 
obliged to adopt significant new legislation, especially in the area of anticipation, where 
the law is largely silent at present. In the area of management, the legislative impact 
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would be rather less, though still substantial, in many continental western European 
countries (notably Austria, Belgium, Denmark, Finland, France, Germany, Italy, 
Luxembourg, the Netherlands, Portugal, Spain and Sweden), because they already have 
legislation (or equivalent widely applicable central collective agreements) in this field. 
More extensive legislative change would be required in the countries of central and 
eastern Europe (with the exception of Slovenia and, to a lesser extent, the Czech Republic 
and Slovakia), south-eastern Europe and “offshore” western Europe. 
 
For some countries, sectors and companies, the effect of the required new legislation 
would be tempered because they are covered by existing collective agreements that deal 
with relevant issues and therefore potentially attract exemption from some of the new 
statutory obligations. At present, there appear to be few such agreements laying down 
procedures for anticipating and planning employment and skills needs, except in France. 
Rather more common are agreements on procedures and mechanisms for preparing, 
managing in a socially responsible way and minimising the internal social costs of 
restructuring operations, with proactive agreements present in countries such as 
Belgium, France, Germany, Italy, Luxembourg, the Netherlands and Sweden. It appears 
highly likely that adoption of the proposed EU legislation would stimulate some 
development of collective bargaining on the anticipation, preparation and management 
of restructuring, given the value the social partners often attach to the tailor-made 
flexibility offered by agreements, as compared with the relative rigidity of statute. Owing 
to the varying coverage and maturity of collective bargaining across the EU, such 
stimulation is most likely to produce results in countries such as Belgium, Denmark, 
Finland, France, Germany, Italy, Luxembourg, the Netherlands, Spain and Sweden, 
which already have some relevant bargaining. However, reactive company-level 
agreements on managing and mitigating the effects of particular imminent restructuring 
exercises might become relatively standard practice in more countries, as they already are 
in cases such as Austria, Belgium, Finland, Germany, Italy, Luxembourg, Netherlands, 
Slovenia, Spain and Sweden. 
 
The impact of the proposal on public authorities would be to require them to complete 
their present, generally relatively extensive restructuring-related intervention, ensuring 
that it covers a range of specified areas (principally coordination, support and monitoring 
of anticipation, regional initiatives and co-financing of employability measures). 
Although comprehensive data on current interventions are not available, it seems that 
most countries would have to implement at least some new interventions, and possibly to 
a greater extent in post-2004 Member States. 
 
Overall, the scale and effects of the proposed Directive would be very considerable, 
bringing major legislative change across the EU and affecting many thousands of 
companies. The legislative change required would, for example, be much more wide-
ranging than the framework information and consultation Directive, which required only 
relatively minor transposition measures in over half of the Member States. The potential 
legislation would, evidently, bring most benefits to those employees who are not 
currently subject to the practices and approaches it promotes, or lack the security 
provided by statutory or collectively agreed guarantees in this area. In national terms, the 
greatest beneficiaries would therefore be many workers in countries such as Bulgaria, 
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Cyprus, Estonia, Hungary, Ireland, Malta, Poland, Romania and the UK, which currently 
have the least regulation in this area, though employees in all Member States would all 
benefit to some extent. If socially responsible anticipation and management is as 
generally beneficial as its proponents maintain, then national economies and labour 
markets, and individual companies, would also benefit to the extent that they do not 
already feature the practices concerned. 
 

Would intervention be more successful if carried out at EU level?  
 
As noted above, there are few indications from current trends that the Member States 
would, without an EU-level impetus, enhance their regulatory frameworks for the 
anticipation and management of restructuring in a consistent way. While some countries 
have introduced relevant legislation in recent years, overall progress is slow and unlikely 
to achieve the standards set out in the proposed EU initiative in a foreseeable timeframe. 
The likely persistence of employment-threatening economic and financial problems over 
the coming years suggests that more rapid action is required than would occur through 
Member State action alone. 
 
As well as achieving a degree of upward harmonisation, EU-level intervention might be 
appropriate in eliminating potential distortions of competition within the internal 
market, and inequalities in the treatment of workers, resulting from current divergences 
in national frameworks of regulation and public intervention. Further, deepening 
economic globalisation and the increasingly transnational nature of much restructuring 
indicates that action at Member State level alone may not be able to address the 
consequences effectively. An EU-level intervention could also provide an integrated and 
coherent approach to dealing with restructuring, which is currently lacking in legislation, 
policy, practice and perceptions in many Member States, and a common understanding 
of the issue, which is not shared across the EU at present. 
 
EU legislation has a proven track record in dealing with restructuring and 
information/consultation. The legislation has largely achieved its objectives in this area, 
though it has it tended to deliver less than hoped for in practice. The latter is particularly 
true of the 2002 framework information and consultation Directive, whose aims included 
improved anticipation and management of restructuring. This Directive’s impact in 
Member States without mature, long-standing workplace employee representation 
systems and a strong cultural acceptance of the value of partnership and participation 
appears to have been lessened by its flexible, rights-based regulatory approach. An 
additional specific Directive, setting clear obligations, might complete the EU-level 
framework and better achieve the objectives targeted by the 2002 Directive, helping the 
overall framework to deliver its potential more effectively. 
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1. Introduction 

In order to examine the possible “European added value” of an EU legislative initiative of 
the kind outlined in the draft Committee on Employment and Social Affairs, this 
assessment note: 

1) looks in detail at the proposal, and places it in the context of previous EU action 
in this field; 

2) summarises the widely accepted elements of “good practice” in anticipating and 
managing company restructuring; 

3) outlines the possible scenario if no action is taken in the key areas dealt with by 
the potential EU legislative initiative; 

4) outlines the possible scenario if action is taken along the lines set out in the 
potential EU legislative initiative; 

5) explores the potential European added value of the proposed initiative by 
looking at current trends in national action in the areas concerned, the impact of 
existing relevant EU legislation, the relevance of key arguments for EU rather 
than national action, the issue of binding rather than non-binding EU action, and 
the idea that a new initiative could complete and strengthen the present EU 
framework. 

 
To inform the analysis in this assessment note, we have conducted an extensive review of 
the current situation across the Member States in the key areas covered by the proposed 
EU initiative, looking at legislation, collective bargaining and public policy. Fuller details 
of the findings of this review, on which much of the factual content of the note is based, 
are provided in Annexes B, C and D, along with a full bibliography. Most of the existing 
research in this area has focused principally on identifying good practice, rather than 
providing a comprehensive and consistent overall picture. It is not within the scope of 
this note to fill this gap fully, but the Annexes attempt to provide a summary, based on 
evidence from a wide range of sources. To provide further context for this note, Annex A 
summarises previous EU-level action in this area, while Annex E gives some quantitative 
data about recent restructuring in the EU.  
 
 

2. The potential EU initiative 

2.1 Overall aims 
 

The draft Committee on Employment and Social Affairs report1 recommends a European 
Parliament and Council of the EU Directive aimed at promoting and facilitating 
information and consultation (I&C) over economic change, and at improving the way in 
which companies, employee representatives, public authorities and other relevant 
stakeholders anticipate, prepare and manage in a socially responsible way corporate 
restructuring. This potential EU legislative initiative would deal with: 

                                                 
1 This note is based on the text numbered 2012/2061(INI) and dated 8 June 2012. 
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 anticipation of change, covering long-term strategic planning, adaptability and 
employability, and anticipation of employment and skills needs; 

 preparation and management of restructuring processes, covering early 
preparation, I &C over business decisions, minimising internal social costs 
through a social plan, and minimising external economic and social impacts; 

 public support measures and financial support; and 
 the follow-up, evaluation and reporting of restructuring processes. 

 
The initiative would address restructuring operations – defined as “any reorganisation of 
the structure, of work processes and organisation, of the location with a quantitative or 
qualitative impact on employment” – affecting at least 100 employees in a single 
company or 500 employees in a company and its dependent companies in one or more 
Member States over a period of three months. 
 
The initiative would place obligations on a variety of parties, notably: 

 companies and groups of companies employing at least 500 employees in the EU, 
as well as any company that is part of such a group; 

 employees of such companies (irrespective of their type of employment contract); 
 public authorities – defined as public administration bodies at the relevant level 

(national, regional and/or local), as designated by Member States; and  
 the Member States.  

 
The initiative would create entitlements or specify roles for: 

 employees of companies covered by the initiative; 
 employee representatives, as provided for by national law and/or practice, in the 

companies concerned; 
 public authorities; 
 dependent companies – that is, companies which are in a situation of dependence 

on the companies mainly targeted by the initiative, because of subcontracting, 
supply contracts or other reasons; 

 the employees of these dependent companies; and  
 a variety of other stakeholders. 

 

2.2 Obligations 
 
In terms of long-term strategic planning, adaptability and employability, the potential 
legislative initiative would oblige the companies concerned to: 

 integrate any restructuring operation into a long-term strategy that aims to 
ensure and strengthen the company’s long-term sustainability and 
competitiveness; 

 include in its long-term strategic planning human resources (HR), employment 
and skills objectives that focus on developing, on a permanent basis, the 
workforce’s skills and competences in order to increase the company’s 
competitiveness and capacity for adaptation, increase employees’ employability 
and manage their internal and external mobility; and 

 recognise a right for every employee to benefit from appropriate training. 
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With regard to anticipation of employment and skills needs, companies would be 
required to: 

 develop, in cooperation with employee representatives and, where applicable, 
with public authorities and other relevant stakeholders, mechanisms that 
anticipate and plan for future employment and skills needs; 

 establish, in cooperation with employee representatives and other relevant 
stakeholders: 

- mechanisms for the long-term planning of quantitative and qualitative 
employment and skills needs that are linked to innovation and 
development strategies and that take into account the foreseeable 
evolution of employment and skills, both positive and negative; and 

- multiannual employment and skills development plans, covering 
support for the creation of learning advisors to help employees select 
adequate training, regular individual skills assessments leading to 
individual training maps, individual training plans with quantitative 
targets, an annual training budget, individual learning accounts, training 
packages (if needed, in cooperation with external stakeholders), leave for 
educational purposes, and specific training measures to tackle possible 
negative or problematic developments; 

 offer every employee a given number of hours of training per year, to be 
determined by law or collective agreement; and 

 inform dependent companies about the main company’s anticipation 
mechanisms and plans and, at the request of a dependent company, include that 
company’s employees in them. 

 
Companies’ obligations in the area of early preparation would be to: 

 precede any restructuring operation with an appropriate preparation with all 
stakeholders concerned, with a view to preventing or alleviating its economic, 
social and local impact, except where restructuring is triggered by unforeseen or 
sudden events; and 

 carry out this preparation as early as possible and start it as soon as the need to 
restructure is contemplated – apart from in exceptional circumstances, the 
preparation must be carried out within a timeframe that allows for the adoption 
of measures making it possible to avoid or to mitigate to the minimum the 
restructuring’s economic, social and local impact. 

 
In respect of I&C over business decisions, companies would be required to: 

 explain and justify any restructuring operation, at an early stage, to all relevant 
stakeholders on the basis of either long-term strategic goals and requirements or 
short-term constraints, including justification of the choice of measures envisaged 
in order to achieve the objectives and of other possible options, in the light of all 
the interests concerned; 

 inform, from the beginning, public authorities at the relevant level, in particular 
at local level, and involve them in the preparation of the restructuring process; 
and 
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 inform local economic actors, in particular dependent companies and their 
employees, from the beginning and actively involve them in the process – 
measures must, as far as possible, cover the employees of dependent companies, 
and these companies and their workers must, in any event, be informed of these 
measures insofar as such information is required or useful for their own 
adaptation and for the management of their restructuring process. 

 
In order to minimise internal social costs, companies would be obliged: 

 when the need to restructure results from a need to preserve their 
competitiveness and long-term prosperity, to consider redundancies only as last 
resort and after considering all possible alternative options (including phasing 
planned measures over time, reducing work intensification, reducing or 
reorganising working time, renegotiating working conditions, internal or 
external redeployment, insourcing of external activities, negotiated departures 
and natural departures) and after identifying and, where available, 
implementing supporting measures; and 

 when redundancies cannot be avoided, or as part of a package in the context of 
alternative options, to make available to the employees concerned measures that 
enhance their employability and help them to re-enter the labour market as 
quickly as possible. 

 
With the aim of minimising external economic and social impacts, the initiative would 
require companies, when a restructuring operation has major local effects, to seek to 
develop complementarities and synergies between their preparatory action and the 
actions of all the other actors, with a view to maximising the re-employment 
opportunities of employees at risk of being, or to be made redundant, encouraging 
economic and social reconversion and developing new economic activities generating 
jobs. 

 
Finally, in terms of follow-up, evaluation and reporting, companies would have to: 

 monitor, on a permanent basis, in cooperation with external bodies and 
authorities, the psychosocial health of employees affected by restructuring 
processes, both redundant employees and those staying in the company; and 

 create tools for regular evaluation of and reporting on their restructuring 
practices, in cooperation with employee representatives and the external 
organisations involved in the process. 

 
The initiative would oblige public authorities to: 

 intervene in an anticipation and management capacity by promoting the 
coordination of the work of external stakeholders with the work developed 
within companies, and supporting the anticipation of processes and particular 
restructuring operations, with a view to alleviating their economic and social 
impact; 

 monitor the mechanisms for long-term planning and the multiannual 
employment and skills needs plan developed within companies; 

PE 494.459   EAVA 2/2012  II-10 



 in regions affected by structural change, create permanent bodies, networks or 
observatories to monitor change processes, promote territorial employment pacts 
aimed at favouring employment creation and adaptation, promote or create 
mechanisms facilitating employment transitions, implement training actions 
benefiting SMEs and their employees, support dialogue and cooperation between 
SMEs and large companies, and favour regional employment and economic and 
social reconversion; and 

 co-finance employability measures that favour employees of companies 
undergoing restructuring, where necessary or appropriate to allow them to 
quickly re-enter the labour market (EU funds may be used for these purposes). 

 
Member States would be obliged (in addition to a general obligation to ensure that 
national provisions comply with the initiative) to: 

 designate the public authorities, at national, regional or local level that are 
responsible for the purposes of the potential Directive; 

 ensure that various confidentiality provisions are in place in relation to 
information provided as a result of the Directive; 

 provide for appropriate measures in the event of failure to comply with the 
Directive, in particular ensuring adequate administrative or judicial procedures 
to enable the obligations deriving from the Directive to be enforced; and 

 prevent companies not complying with the Directive’s provisions (though not 
their employees) from benefiting from any funding from EU budgets or public 
aids from national budgets in the five-year period following any breach of the 
Directive. 

 
Employees would be obliged to: 

 recognise that education and lifelong learning are necessary to enhance their 
employability; and 

 accept relevant offers of training from employers, except on justified grounds. 
 

2.3 Entitlements/roles 
 
The potential restructuring Directive would – often as a consequence of its obligations on 
employers – introduce a range of entitlements for employees and their representatives, 
and specify roles for public authorities and a number of other stakeholders. 
 
Employees of the companies addressed by the initiative would gain specific entitlements, 
notably: 

 a right to benefit from appropriate training, and to be offered a given number of 
hours of training per year (to be determined by law or collective agreement); 

 access, when redundancies occur, to measures that enhance their employability 
and help them to re-enter the labour market as quickly as possible; and 

 having their psychosocial health monitored, on a permanent basis, by their 
employers if they are affected by restructuring processes. 

 

PE 494.459   EAVA 2/2012  II-11 



The specific entitlements granted to employee representatives would be involvement, in 
cooperation with the company, in: 

 the development of mechanisms that anticipate and plan for future employment 
and skills needs; 

 the establishment of mechanisms for the long-term planning of quantitative and 
qualitative employment and skills needs, and of multiannual employment and 
skills development plans; 

 the creation of tools for the regular evaluation and reporting of restructuring 
practices. 

 
Further, employee representatives presumably fall into the categories of “all stakeholders 
concerned” or “all the relevant stakeholders” that would be entitled to: 

 involvement in the company’s appropriate preparation of all restructuring 
operations (except those triggered by unforeseen or sudden events) with a view 
to preventing or alleviating their economic, social and local impact; and 

 an explanation and justification by the employer of any restructuring operation, 
at an early stage, on the basis of either long-term strategic goals and 
requirements or short-term constraints, including justification of the choice of 
measures envisaged in order to achieve the objectives and of other possible 
options, in the light of all the interests concerned. 

 
Public authorities would be given the explicit roles of: 

 involvement, where applicable, in the development of companies’ mechanisms 
that anticipate and plan for future employment and skills needs; and 

 receiving information, from the beginning, about restructuring operations and 
involvement in the preparation of the restructuring process (this refers to 
authorities at the relevant level, in particular at local level). 

 
Dependent companies would explicitly be entitled to: 

 information about the anticipation mechanisms and plans of the company on 
which they are dependent, and, at their request, the inclusion of their employees 
in these mechanisms and plans; and 

 information, from the beginning about the restructuring operations of the 
company on which they are dependent, active involvement in the restructuring 
process, and coverage of their employees by any measures taken by this 
company, as far is possible, and in any event information about these measures 
insofar as such information is required or useful for their own adaptation and for 
the management of their restructuring process. 

 
The employees of dependent companies would explicitly be entitled to: 

 inclusion in the main employer’s anticipation mechanisms and plans, at the 
dependent company’s request; and 

 information, from the beginning about the restructuring operations of the 
company on which their employer are dependent, active involvement in the 
restructuring process, and coverage by any measures taken by this company, as 
far is possible, and in any event information about these measures insofar as this 
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As indicated above, a number of entitlements would be granted to “all stakeholders 
concerned” or “all the relevant stakeholders”, categories which are not defined. They 
presumably include employee representatives, and might possibly also include public 
authorities, dependent companies, dependent companies’ employees or other parties. 
“Other relevant stakeholders” in addition to employees’ representatives and public 
authorities, would clearly be entitled to: 

 involvement, where applicable, in the development of companies’ mechanisms 
that anticipate and plan for future employment and skills needs; and 

 involvement in the establishment of companies’ mechanisms for the long-term 
planning of quantitative and qualitative employment and skills needs, and of 
multiannual employment and skills development plans. 

 
Undefined “local economic actors” would be entitled to information, from the beginning, 
about a company’s restructuring operations and to active involvement in the process. 
“External organisations” involved in company restructuring processes would be entitled 
to involvement, in cooperation with companies, in creating tools for the regular 
evaluation and reporting of restructuring practices. “External bodies and authorities” 
would have a role in monitoring, in cooperation with the company, the psychosocial 
health of employees affected by restructuring processes. 
 

2.4 Role of agreements 
 
The potential legislative initiative would give an important role to agreements. These are 
agreements concluded at the relevant level (European, national, sectoral, regional or 
company level) by:  

 representatives of companies or their organisations; and  
 representatives of the companies’ employees with the capacity to conclude 

collective agreements under national law or practice, or under procedures laid 
down by the competent trade union organisations at European level.  

 
The initiative’s provisions on anticipating employment and skills needs, and on 
preparing, managing in a socially responsible way and minimising the internal social 
costs of restructuring operations would not apply to companies and employees covered 
by such an agreement, concluded at the relevant level and with the relevant parties, 
dealing with the relevant matters. 
 

2.5 Relationship with previous EU actions 
 
There is a body of existing EU legislation in areas related to those addressed by the 
possible new EU legislative initiative (see Annex A.2 for further details). Much of this 
legislation applies to particular types or aspects of restructuring – insolvencies (Directive 
2008/94/EC), collective redundancies (Directive 98/59/EC), business transfers (Directive 
2001/23/EC) and takeovers (Directive 2004/25/EC). These Directives seek to ensure the 
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protection of workers’ entitlements (as in insolvencies and business transfers) and/or the 
I&C of employee representatives in the process (in collective redundancies, business 
transfers and takeovers). Further, a Directive (2002/14/EC) establishes a general 
framework for informing and consulting employees, setting out EU-wide minimum 
requirements for employees’ I&C rights in undertakings with at least 50 employees or 
establishments with at least 20 employees. These minimum requirements add to the I&C 
entitlements included in the four specific Directives, stipulating information and/or 
consultation on: the recent and probable development of the employer’s activities and 
economic situation; the situation, structure and probable development of employment 
and on any anticipatory measures envisaged, in particular where there is a threat to 
employment; and decisions likely to lead to substantial changes in work organisation or 
in contractual relations. 
 
There are several further Directives that are transnational rather than national in scope 
and provide for the essentially optional creation of I&C structures or procedures in 
multinational companies, which may be used for dealing with, among other topics, 
restructuring-related matters. Most notably, the European Works Councils (EWCs) 
Directive (2009/38/EC) allows for the establishment of EWCs or procedures for the 
purpose of I&C on transnational matters in multinationals with at least 1,000 employees 
in the EEA and at least 150 employees in each of at least two Member States. Statutory 
“subsidiary requirements” that apply where no agreement can be reached on establishing 
an EWC provide for I&C on a range of restructuring-related matters.  
 
The proposed new EU legislative initiative would thus build on existing EU legislation 
regulating I&C at national level, mainly by widening its scope to all structural change 
(and not just transfers and takeovers) and adding new factors such as changes in work 
processes, location or qualitative impacts on employment. It would also apply a general 
quantitative definition of relevant restructuring, in terms of the specific number of 
workers affected – such a quantitative definition at present applies only to collective 
redundancies. Another change would be that the involvement of employee 
representatives would have to occur “as early as possible”, starting “as soon as the need 
to restructure is contemplated”: the current EU legislative framework generally uses 
arguably less specific terms such as “in good time” and with “appropriate” timing.  
 
The proposed initiative would apply to larger, and therefore fewer companies than those 
covered by the framework I&C Directive, though the workforce-size threshold would be 
calculated EU-wide, in a similar way to the EWCs Directive. 
 
While the elements of the proposal relating to I&C over the preparation and management 
of restructuring would not be entirely novel, many of its other aspects have not 
previously been touched on by substantive EU legislation. Notably, the current EU 
legislative framework does not: 

 deal significantly with anticipation and long-term planning, providing at most 
for I&C of employee representatives on the probable development of the 
company’s activities and economic situation, and on the probable development 
of employment and on any anticipatory measures envisaged; 
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 provide for general training obligations on employers or entitlements for 
employees (except in specific areas such as health and safety); 

 require employers to treat redundancies as a last resort or to consider any specific 
alternatives before proceeding to redundancies; 

 oblige employers to draw up and implement any form of social plan – while 
employers are obliged to negotiate with employee representatives over ways and 
means of avoiding planned collective redundancies or reducing the number of 
workers affected, and of mitigating the consequences through accompanying 
social measures, including aid for redeploying or retraining redundant workers, 
they are not required to reach agreement on these matters or implement such 
measures; 

 require employers to monitor the psychosocial health of employees affected by 
restructuring processes (in excess of general health and safety duties); 

 provide explicitly for the involvement of any external stakeholders in 
anticipating or managing restructuring, except for the notification of prospective 
collective redundancies to the relevant public authorities; or 

 oblige public authorities in the Member States to take particular actions to 
support, promote or monitor the anticipation and management of change in 
companies or regions. 

 
However, while existing EU legislation does not impose any particular obligations on 
employers or other stakeholders in many of the areas dealt with by the proposed EU 
legislative initiative, it does express support for relevant aims and principles. The I&C 

framework Directive’s objectives, as expressed in its recitals2, focus strongly on 
improving the anticipation and management of restructuring, for example in terms of:  

 addressing cases where serious decisions affecting employees are taken and 
made public without adequate procedures having been implemented beforehand 
to inform and consult them; 

 improving risk anticipation; 
 making work organisation more flexible and facilitating employee access to 

training within the undertaking while maintaining security; 
 making employees aware of adaptation needs; 
 increasing employees’ availability to undertake measures and activities to 

increase their employability; 
 promoting employee involvement in the operation and future of the undertaking 

and increasing its competitiveness; 
 promoting and enhancing I&C, where employment may be under threat, on the 

possible anticipatory measures envisaged, in particular in terms of employee 
training and skill development, with a view to offsetting the negative 
developments or their consequences and increasing the employability and 
adaptability of the employees likely to be affected; and 

                                                 
2 http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=3
2002L0014&model=guichett 

PE 494.459   EAVA 2/2012  II-15 



 incorporating the concepts of “anticipation”, “prevention” and “employability” 
into the policies of individual undertakings, by strengthening social dialogue 
with a view to promoting change compatible with preserving the EU’s priority 
objective of employment. 

 
Aside from legislation, the content of the proposed initiative is closely related to the 
extensive work of the European Commission in promoting the socially responsible 
anticipation and management of restructuring since the late 1990s (see Annex A.3). This 
anticipation and management approach has been incorporated into the European 
Employment Strategy, and the “flexicurity” principles that form part of the strategy. It 
also forms part of the Commission’s “integrated industrial policy for the globalisation 
era” and “Agenda for new skills and jobs” under the EU’s Europe 2020 strategy. In 
January 2012, the Commission launched a general public consultation to identify 
successful practices and policies in restructuring and adaptation to change in order to 
promote employment, growth and competitiveness as part of Europe 2020. The 
Commission has also produced instruments such as a “toolkit” that provides guidance on 
anticipating, preparing and managing corporate restructuring in an economically 
efficient and socially responsible way, aimed at all stakeholders.  
 
The Commission consulted the EU-level social partners in 2002 on anticipating and 
managing restructuring, and the cross-industry social partners produced a set of 
“orientations for reference in managing change and its social consequences” in 2003, 
identifying a range of factors that can help prevent or mitigate the negative employment 
and social effects of restructuring (see Annex A.4). The Commission consulted again on 
restructuring and employment in 2005, encouraging the social partners to be more 
proactive in the management of restructuring and to step up cooperation in order to 
promote the application and follow-up of their 2003 orientations, encourage the adoption 
of best practice and develop a common approach in a number of relevant areas. 
 
The Commission has suggested on several occasions a form of European code of conduct 
to promote the principles of anticipation and management in an effective way, and has 
also floated the idea of consulting the EU-level social partners on a European framework 
for good practice in company restructuring, though this has not yet occurred, and the 
social partners seem sharply divided on the issue. 
 

3. Consensus on good practice 

Considerable consensus has emerged in recent years as to what constitutes “good 
practice” in anticipating and managing restructuring in a socially responsible way. 
Whatever disagreement exists as to how such good practice can or should be promoted 
or disseminated, there is substantial agreement on at least its main elements. What might 
be described as the minimum consensus on the content of company-level good practice 
includes: 

 strategic planning with a focus on HR, employment and skills, incorporating 
forward planning of jobs and skills (for example, through multiannual plans); 
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 maintaining and developing individual employees’ employability through 
training and measures in areas such as career development and internal and 
external mobility; 

 informing employees and/or their representatives continuously about company 
strategy and progress, and involving them in developing anticipation measures; 

 where change is envisaged, providing information, consultation and explanation 
to employees and/or their representatives in good time and beginning 
preparations at an early stage, involving appropriate stakeholders;  

 where restructuring threatens employment, exploring all possible alternatives to 
compulsory redundancies, such as such as internal or external redeployment, 
retraining, natural wastage, voluntary departures, or reducing working time; 

 where redundancies are inevitable, providing support to the workers affected 
through measures such as outplacement, retraining, counselling and job-search 
assistance, as well as financial compensation and income support; 

 involving employees and/or their representatives in these processes of managing 
change; 

 where appropriate at all stages of anticipation and management, involving 
external actors such as the public authorities at various levels, social partners, 
companies in the supply chain, and education and training providers – this is 
especially important where a restructuring operation has major effects on a 
surrounding geographical area; and 

 putting in place mechanisms to monitor and evaluate the effects of anticipation 
and management measures. 

 
Some version of this formula (the list above is based mainly on the EU-level social 
partners’ 2003 orientations and various European Commission checklists and toolkits – 
see Annex A) is subscribed to by many EU institutions (see, for example, the European 
Parliament resolution of 15 March 2006 on restructuring and employment3, national 
authorities, social partners and researchers. Beyond the responsibilities of individual 
employers, various sources have also formulated good practice as it applies to other 
parties. For example, the Commission’s work has indicated that many actors have a role 
to play in supporting good practice, such as national, regional and local governments, 
public employment services and the social partners. For instance, public authorities at 
relevant levels can: provide relevant data, forecasts and analysis on jobs and skills needs; 
supply advice; monitor companies’ activities and plans; provide training/retraining 
schemes and job-transition mechanisms; provide funding; promote partnerships; and 
coordinate other actors’ actions. Good practice for individual employees principally 
involves active involvement in their own employability, for example by engaging in all 
appropriate training offered. 
 
This note does not examine the assumption that the types of measure outlined above are 
generally beneficial for all stakeholders. These benefits have been summarised by the 
European Commission as follows: "Operational and strategic anticipation of change and 
restructuring is not only a necessary requirement for managing those processes in a 

                                                 
3 2005/2188(INI) 
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socially responsible way and for cushioning their social impact: it is also an indispensable 
pre‐condition of economic success and company competitiveness. A focus on the strategic 
goals of the company and placing change within long‐term management frameworks (as 
opposed to decision‐making based on short‐term profits) can usefully contribute to the 
sustainability and competitiveness of companies. This is also the case for economic 
sectors, regions and economies as a whole"4.  It is not within the scope of this note to 
assess the evidence on these benefits5. 
 
As noted above (see 2.5), the European Parliament and Council of the EU embraced many 
of the principles of good practice in the preamble to the 2002 framework I&C Directive. 
 

4. Non-action scenario 

4.1 Introduction 
 
If no EU legislative initiative is adopted along the lines suggested, the situation with 
regard to anticipation and management of restructuring would presumably remain 
largely as it is at present. In this section, we examine this status quo in the main areas 
dealt with by the possible initiative. First we look at the situation in the fields of 
anticipation, preparation and management of restructuring in terms of legislation, 
collective bargaining and public policy (based on the review set out in more detail in 
Annexes B, C and D). We then look at evidence on some aspects of company practice. 
 
Of course, the status quo is subject to some change without any further EU legislative 
intervention. Current trends in law and bargaining are examined later in this note, in 
section 6.2. 
 

4.2 Law, bargaining and public policy on anticipation 
 
The current EU-level legislative framework does not deal significantly with anticipation 
of restructuring, beyond very general information and/or consultation rights for 
employee representatives over “probable developments” in business and employment 
terms (see 2.5). At national level, with regard to requirements for companies to draw up a 
long-term strategy aimed at ensuring and strengthening their long-term sustainability 
and competitiveness, and to include in this long-term planning HR, employment and 
skills objectives aimed at continuously developing the workforce’s skills and 
competences, no country appears to have more than fragmentary elements of such an 
approach (as in France) in its national legislation. 
 
As to the obligatory development and implementation of mechanisms that anticipate and 
plan for future employment and skills needs, in cooperation with employees’ 

                                                 
4 European Commission, 2012, Staff working document, SEC(2012) 59 final, Restructuring in Europe 
2011, accompanying the Green Paper Restructuring and anticipation of change, what lessons from the 
economic crisis? 
5 Chapter 8 of the European Commission’s Restructuring in Europe 2011 report provides a summary 
of the Commission’s research and activities in this area. 
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representatives and other relevant stakeholders, once again employers face few statutory 
requirements at present in any Member State. There are some aspects of existing 
employers’ obligations to inform and consult employee representatives about 
employment and skills plans and forecasts that are relevant in a few countries – notably 
Finland, France, Germany, Luxembourg, the Netherlands and Spain – but these are not 
comprehensive and do not have a very long-term perspective.  
 
Employee representatives do not appear to have any kind of statutory involvement in 
company training policy and provision in around half of the Member States. In the 
countries where such involvement is stipulated – including Belgium, the Czech Republic, 
France, Germany, Hungary and Romania and, somewhat more strongly, Finland, Greece, 
the Netherlands and Portugal – there is little evidence that this is linked explicitly with 
anticipating and planning for future employment and skills needs, or drawing up 
multiannual plans. Around half of the Member States provide employees with some form 
of right to training (or training leave), with the minimum number of hours specified by 
law in cases such as Belgium, France, Portugal and Spain. Statutory obligations on 
employers to train employees are less common, but are present in countries such as 
France, Portugal and Slovenia. 
 
The compulsory involvement of any external stakeholders in the area of anticipation is 
almost entirely absent across the EU, as far as can be established. 
 
As matters stand, collective bargaining does not fill the regulatory “gap” with regard to 
anticipation to any notable extent. Explicit agreements on the anticipation and forward-
looking planning of employment and skills needs appear to be limited mainly to France, 
where several thousand companies and a few tens of sectors have GPEC agreements (see 
Annex C.2), and to the subsidiaries around Europe of a few mainly France-based 
multinationals that have signed transnational company agreements on GPEC-related 
themes. While similar agreements may exist elsewhere, they do not appear to have 
attracted significant attention from researchers. 
 
As with legislation, collective bargaining does deal to a much greater extent with 
vocational training, which is a key element of anticipation, in many countries. Relevant 
issues dealt with in agreements include educational/training leave, individual 
entitlements to training, obligations on employers to provide training, competence 
assessments and training plans. However, only a few countries – examples are Belgium, 
Denmark, Italy, the Netherlands and Spain – have what might be seen as a relatively 
encompassing system of collectively agreed training provision. In many other countries, 
relevant agreements appear to be present in a fairly limited number of sectors and 
companies, while bargaining plays a very minor role in training in some Member States, 
notably in central, eastern and southern Europe. Moreover, even in countries where 
collective bargaining plays an important role in training, an explicit connection to 
anticipation of restructuring is not always discernible. 
 
Public authorities – national, regional local governments, public employment services 
and other agencies at various levels – play a role (often in cooperation with other actors) 
in the anticipation of restructuring, through funding, legislation, the provision of 
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technical support and knowledge, implementation, authorisation and administration of 
various relevant instruments. Indeed two-thirds of public instruments relating to 
restructuring recorded in a database of such instruments maintained by Eurofound’s 
European Restructuring Monitor (ERM) (the most complete source of data available on 
this issue) aim to support the anticipation of change (see Annex D). However, it is 
noteworthy that most instruments in the ERM database are not explicitly targeted at 
supporting companies or employees faced with restructuring, but are more general 
labour market or business support instruments that can also be applied in case of 
restructuring, and this is especially true of measures related to the anticipation of change. 
 
The ERM data do not enable an explicit examination of whether the public authorities are 
involved in the development of companies’ mechanisms that anticipate and plan for 
future employment and skills needs, as might result from the possible EU legislative 
initiative. However, the categorisations used by ERM do cover some issues potentially 
relevant to this area. The picture that emerges from the ERM data (which, it should be 
noted, are not exhaustive) is a patchy one across the EU. While all Member States have 
relevant public instruments, they rarely have all categories of instrument. The most 
numerous and widespread relevant anticipatory instruments are those relating to advice 
and consultancy to enterprises, and to training. Almost all Member States have 
instruments in these areas, and often a variety of them. Instruments providing labour 
market information and support for SMEs are somewhat less common and more 
restricted in terms of the number of countries involved. Instruments involving territorial 
coordination are limited to a little over a third of Member States. With regard to the 
specific forms of anticipatory public intervention mentioned in the possible EU legislative 
initiative, training instruments targeted at SMEs are recorded in only a third of member 
states, permanent change-monitoring instruments in around a half of countries, and 
territorial employment pacts in around a quarter. 
 

4.3 Law, bargaining and public policy on preparation 
 
At present, when preparing restructuring operations, employers generally have statutory 
obligations to involve only two categories of stakeholder – employee representatives and 
public authorities. The same is true of I&C over companies’ relevant decisions. No 
evidence has been found of any statutory requirements in the EU on employers to 
involve dependent companies, their employees or other stakeholders in preparing 
restructuring. 
 
Employee representatives’ involvement in preparing and managing restructuring rests 
on their rights to I&C and, in a few cases, stronger forms of involvement. The relevant EU 
Directives provides for information and/or consultation on: collective redundancies; 
business transfers; takeovers; the recent and probable development of the employer’s 
activities and economic situation; the situation, structure and probable development of 
employment and any anticipatory measures envisaged, in particular where there is a 
threat to employment; and decisions likely to lead to substantial changes in work 
organisation or in contractual relations. This framework deals specifically with only 
particular forms of structural change (transfers and takeovers), and does not address 
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change in areas such as work processes or location, or qualitative changes in 
employment. National legislation exceeds the Directives’ I&C minima in around 60% of 
Member States – the exceptions include Bulgaria, Cyprus, Estonia, Ireland, Italy, Latvia, 
Lithuania, Malta, Poland, Romania and the UK. In many cases, this additional legislation 
provides for I&C on: 

 structural changes in general (as in Austria, Belgium, the Czech Republic, 
Denmark, Finland, France, Germany, Greece. Hungary, Luxembourg, the 
Netherlands, Portugal, Slovakia, Slovenia, Spain and Sweden), or further specific 
types, such as cutbacks and closures of operations (as in Austria, Belgium, 
Finland, Germany, Greece, Luxembourg, the Netherlands, Portugal and 
Slovenia), mergers (as in Belgium, France, Germany, Luxembourg and Spain) or 
divestments (as in France, Germany, Hungary, the Netherlands and Slovenia); 

 changes to work processes, methods or technology (as in Austria, Denmark, 
Finland, France, Germany, Greece, Luxembourg, the Netherlands and Slovenia); 

 changes to location (as in Austria, Luxembourg, the Netherlands, Portugal and 
Slovenia); and 

 qualitative impacts on employment, such as changes in working conditions (as in 
Belgium, the Czech Republic, France, Luxembourg, Portugal and Sweden).  

 
In line with the EU legislation, consultation should occur “with a view to reaching 
agreement” in the cases of collective redundancies, measures in relation to employees in 
business transfers, and decisions likely to lead to substantial changes in work 
organisation or in contractual relations. In a few countries, such as Finland and Sweden, 
this obligation to seek (though not necessarily reach) an agreement extends more widely 
to restructuring-related matters. Co-determination or “consent” procedures involving 
employee representatives apply to some restructuring decisions in Austria, Germany, the 
Netherlands and Slovenia. In Portugal, employee representatives have specially 
enhanced I&C rights over restructuring plans. 
 
With regard to the stage at which I&C of employee representatives over restructuring 
should occur, the current EU legislative framework generally uses terms such as “in good 
time” and with “appropriate” timing. In matters covered by the framework I&C 
Directive, the timing must allow for a staged process, permitting employee 
representatives to conduct studies and, where relevant, draw up an opinion, obtain a 
reasoned response, and hold negotiations. The timing of I&C over collective 
redundancies and business transfer-related employment measures must also allow room 
for negotiations, while information over transfers must be given before specified events 
occur. National legislation on I&C over the issues covered by the Directives, and on other 
aspects of restructuring, also uses stipulations of “in good time”, “timely” or at an 
“appropriate” time, though occasionally terms such as “as soon/early as possible”. 
Specific national timeframes for I&C refer mainly to collective redundancies, and 
occasionally business transfers. A clear requirement to start I&C as soon as the need to 
restructure is contemplated does not to appear to feature in any Member State. 
 
With regard to public authorities, employers are generally obliged by law to involve 
them in the preparation of restructuring operations only in the case of planned collective 
redundancies. As required by the relevant EU Directive, the relevant authorities must be 
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informed at least 30 days before redundancies are made. Some Member States require a 
longer period of notice to public authorities and many provide for a two-stage 
notification, first when redundancies are first proposed and then at the end of the 
consultation procedure with employee representatives. Luxembourg is unusual in 
providing for the public authorities to be involved before the collective redundancies 
stage, allowing them to intervene and request the negotiation of a “job protection plan” at 
a lower threshold of redundancies or if financial or economic difficulties are foreseen at a 
company (see Annex C.3). 
 
Early preparation of specific restructuring exercises is an area where collective bargaining 
generally plays a quite restricted role. Luxembourg’s “job protection plan” scheme is a 
notable exception, while enhanced collectively agreed provisions on restructuring-related 
I&C for employee representatives may be relevant in cases such as Belgium, Denmark, 
France, the Netherlands and Sweden. 
 

4.4 Law, bargaining and public policy on management 
 
Most Member States provide, implicitly or explicitly, that employers should treat 
redundancy as a last resort, to be used only where no suitable alternative employment 
can be offered. However, few countries (France is an exception) require employers to 
examine any specific alternatives before making redundancies. In collective 
redundancies, as stipulated in the relevant EU Directive, consultations must cover ways 
and means of avoiding or reducing the redundancies, and a few countries require the 
inclusion of specified redundancy-reduction options in these consultations, but in most 
cases there is no obligation on employers to implement these approaches. 
 
National statutory obligations on employers in the area of managing restructuring focus 
mainly on a limited range of specific measures to support financially those employees 
made redundant and help them find new jobs. Obligatory redundancy payments are 
common, while many countries give redundant workers entitlements to time off work 
during their notice period to find new employment. A requirement on employers to draw 
up a more comprehensive social plan or provide a coherent package of measures to 
enhance redundant workers’ employability and help them to re-enter the labour market 
as quickly as possible applies in only a few countries, principally Belgium, Finland, 
France, Slovenia and Spain. These obligations take forms such as “employment cells” in 
Belgium, “plans to safeguard employment” in France, “action plans for the promotion of 
re-employment” in Finland, “outplacement plans” in Spain and social plans in Slovenia. 
 
With regard to the involvement of external stakeholders in the management of 
restructuring operations, across the EU employers are generally obliged to involve only 
the relevant public authorities, and then only in collective redundancy situations. This 
necessarily involves notification of redundancies, but sometimes goes further. In the 
Netherlands, the authorities must generally authorise redundancies (at present, but this is 
to change – see 6.2.2). In cases such as Greece, Italy, Portugal and Spain, the authorities 
must be involved in, or invited to, the redundancy consultations between employer and 
employee representatives, with the goal of overseeing the process and facilitating 
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agreement. In countries such as Bulgaria, the Czech Republic, Ireland and Slovakia, the 
public authorities must be consulted over measures to mitigate or accompany planned 
redundancies. In Member States where employers must implement packages of 
supporting and accompanying measures when making redundancies, the public 
employment authorities must often be involved – for example, in Finland, Belgium and 
France.  
 
Currently, it is in the management phase that collective agreements play the most 
important role in restructuring. In addition to the relatively common practice for 
agreements to stipulate redundancy/severance payments and notice periods higher than 
statutory minima (where these exist), in a limited number of countries – notably France, 
Germany, Italy, Luxembourg, the Netherlands and Sweden – agreements, especially at 
sector level, lay down in advance rules for minimising redundancies and exploring 
alternatives when restructuring occurs. This may involve, for instance, working time 
reorganisation, redeployment, training and – especially in recent times – short-time work 
(see 6.2.1). Some of these countries also have standing collectively agreed schemes to 
support redundant workers and help them into new jobs.  
 
Much more common than such “proactive” agreements are “reactive” ad hoc company-
level agreements on managing and mitigating the effects of a particular imminent 
restructuring exercise. In many Member States, it is common practice to negotiate social 
plans or packages when restructuring occurs and redundancies are planned. These tend 
to focus mainly on minimising redundancies – for example, through short-time work and 
temporary lay-offs, working time reorganisation, redeployment, or trade-offs of pay and 
conditions for jobs – and/or avoiding compulsory redundancies – for instance, through 
voluntary departures, early retirement or natural wastage. Agreements can also provide 
support for redundant workers, both financial (redundancy compensation and income 
support) and in the form of training, outplacement and help for workers in setting up 
their own businesses. While present across Europe, such reactive agreements, and 
especially those that provide for packages rather than more isolated measures, seem most 
common in countries such as Austria, Belgium, Finland, Germany, Italy, Luxembourg, 
Netherlands, Slovenia, Spain and Sweden. 
 
As with anticipation, public authorities’ role in the management of restructuring is to 
finance, legislate for, support, implement, authorise and administer a range of measures, 
often in cooperation with other parties. About a third of the instruments identified in the 
ERM database of public restructuring instruments (see Annex D) support the 
management of restructuring. The most common and widespread instruments of 
relevance here relate to training, generally targeting redundant workers, which feature in 
around 80% of Member States. Measures relating to advice and “matching” – ie, support 
for employment transitions – are present in a slight smaller number of Member States 
(around two-thirds), as are income-support and working time flexibility instruments. 
Territorial employment pact-type measures with a restructuring-management aspect are 
found in less than a quarter of countries, while SME-specific training measures are 
virtually absent. 
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4.5 Law, bargaining and public policy – summary 
 
The overall picture is that good practice in the anticipation of restructuring has very little 
in the way of statutory or collectively agreed underpinning across the EU. Employers 
face virtually no statutory obligations in this area, except to a limited extent with regard 
to I&C of employee representatives on employment and skills plans and forecasts in 
handful of countries. Only in the area of training does legislation intervene to a notable 
degree, though in no more than around half of Member States, in areas such as employee 
representatives’ involvement in company training policy and provision, and employee 
entitlements and employer obligations to receive/provide training. Existing legislation 
on training makes little or no explicit link with anticipating and planning for future 
employment and skills needs. Specific collective bargaining on anticipation seems mainly 
limited to France, and in most countries relevant bargaining focuses only on training 
aspects. Bargaining on training does deal with anticipation-related issues in a relatively 
large number of countries, but in only a few Member States is such bargaining a 
widespread and fairly comprehensive practice. 
 
Good practice in the preparation and management of restructuring operations is subject 
to greater support from legislation and collective bargaining, though very variably across 
the EU. Statute notably provides for employee involvement in the process, which 
generally takes the form of I&C, though stronger types of involvement apply in some 
circumstances in around a quarter of Member States. The type of restructuring to which 
I&C applies varies considerably around a core set by EU legislation. This core, which is 
not exceeded in around 40% of Member States, does not cover all types and aspects of 
restructuring (especially that with a qualitative effect on employment). The timing of 
employee representatives’ involvement is governed by stipulations such as “in good 
time”, “timely” or at an “appropriate” time, which are arguably somewhat imprecise. In 
a few countries, collective bargaining builds on statutory I&C provision, though it 
generally has little role in early preparation of restructuring exercises. 
 
While redundancy must be treated as last resort, in the absence of suitable alternative 
employment, in most countries, obligations on employers to examine particular 
alternatives are rare, except in the context of compulsory negotiations over avoiding or 
reducing collective redundancies. Where redundancies are being made, statute provides 
mainly for financial support and time off to seek new work. Obligations on employers to 
draw up a wider-ranging social plan or package of measures to support employability 
and re-employment are restricted to under a fifth of Member States. Proactive, forward-
looking collective agreements to prevent, reduce or mitigate redundancies, or support 
redundant workers are limited to a small number of countries. Reactive agreements to 
deal with ongoing restructuring operations are much more common, though only in 
minority of countries do these agreements (especially those that provide for relatively 
comprehensive packages of measures) appear to be standard practice. 
 
Legislative provisions on the preparation and management of restructuring that exceed 
the minimum EU norms and require elements of good practice are very unevenly 

PE 494.459   EAVA 2/2012  II-24 



distributed among Member States. Broadly speaking, they tend to be found in a limited 
number of countries – most notably Austria, Belgium, Finland, France, Germany, 
Portugal, Slovenia and Spain, and to a slightly lesser extent Luxembourg and the 
Netherlands (the absence of Denmark, Italy and Sweden from this group may be 
explained by the fact that in these countries collective bargaining plays the key role in 
many relevant areas). Far fewer examples are found in most central and eastern 
European Member States (though the Czech Republic and Slovakia are partial 
exceptions), south-eastern European countries, Ireland and the UK. 
 
Similarly, in general, the evidence indicates that collective bargaining currently plays an 
important part in restructuring in only a relatively small group of countries, typically 
western European Member States with mature bargaining systems and high levels of 
bargaining coverage. These notably include Belgium, Denmark, Finland, France, 
Germany, Italy, Luxembourg, the Netherlands, Spain and Sweden. 
 
Virtually uniformly across the EU, legislation leaves almost all aspects of anticipation of 
restructuring to the employer’s discretion, stipulating no role for employee 
representatives or external stakeholders. Preparation and management of restructuring 
are treated as a matter between the employer and employee representatives, with a 
limited role for a sole external stakeholder, the relevant public employment/labour 
authorities. The public authorities’ role is mainly to be notified in the event of planned 
collective redundancies, though in some countries this extends to involvement in 
consultations over the redundancies or involvement in drawing up or implementing 
packages of supporting and accompanying measures for redundant workers.  
 
Beyond this statutory involvement in company restructuring exercises, public authorities 
throughout the EU offer an extensive and diverse range of instruments that can support 
restructuring, though without necessarily being explicitly targeted at supporting 
companies or employees faced with restructuring. There is a considerable variation 
between countries in the mix and type of instruments offered, and some of the specific 
types of measure targeted by the possible EU-level initiative seem to be minority 
practices. 
 
The extreme heterogeneity of Member States’ current regulation and public intervention 
with regard to anticipating and managing restructuring has been widely noted in 
research. For example, the 2010 report of the European-Commission sponsored EU-wide 
ARENAS project on anticipating and managing restructuring6 found that: “Although 
European Directives provide common legal frameworks, there are important differences 
between Member States as regards policies and measures to anticipate and manage 
restructuring. Differences between Member States concern the kinds of policies that are 
available and the role that governments play in restructuring.” The current scenario is 
clearly summarised in a recent overview by two leading experts7, which notes: “although 

                                                 
6 ARENAS, 27 National Seminars on Anticipating and Managing Restructuring, EU Synthesis 
Report, 2010, http://ec.europa.eu/social/BlobServlet?docId=6149&langId=en 
7  DG Employment, Social Affairs and Inclusion: “Comparative overview analysis of the ways in 
which the restructuring phenomenon is dealt with worldwide” Anticipation and Management of 
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the relevant EU Directives on collective redundancies and information and consultation 
have been implemented in all EU countries, the reality of dealing with dismissals and 
redundancies and the involvement of worker representations and trade unions in 
restructuring operations is quite different and varies enormously between countries”. 
The report highlights the following points: 

 “ … only in a few countries is restructuring referred to in national labour law 
alongside certain control mechanisms, legal procedures and employers’ 
obligations to inform and consult employee representatives”;  

 “in most cases restructuring is dealt with in the framework of collective 
redundancies and the national implementation of the respective EU Directive”;  

 “the ways in which information is implemented vary significantly … as do 
workers’ consultation rights. The resources of worker representations and the 
opportunity to engage external support varies widely”;  

 “an even more diverse European landscape emerges when the issue is raised of 
negotiations and reconciling interests: there are some countries in which social 
provisions have been made but in most countries negotiations depend 
exclusively on the bargaining power of trade unions”; and 

 “when it comes to issues such as innovation policy, anticipating change at both 
company and sectoral level, the role of public authorities in significant 
restructuring, the concepts of job transfer and deployment, obligations on 
employers to bear a fair share of social costs and so on the differences between 
countries are even greater”.  

 
Voss and Dornelas summarise the situation as follows: “from the point of view of a 
worker confronted with a restructuring situation or even dismissal it very much depends 
on the country where he/she lives, the size of the company in which he/she works and, 
finally, also whether the trade union structure within the workplace is strong or weak”. 
They distinguish three national models for dealing with restructuring, as follows: 

 Market-based frameworks, which are business-driven, as in the UK, Ireland and 
most central and eastern European Member States. The main tool for dealing 
with restructuring at company level is severance payments, while beyond the 
company the main tools are voluntary structures, and anticipation of change is 
based on voluntary initiatives. Employee involvement is formal, consisting of 
information but no real consultation.  

 State-led frameworks, driven by the state, as exemplified by France. The main 
tools for dealing with restructuring at company level are early retirement and 
social plans, often including retraining and active job transfer measures. Beyond 
the company the main tool is tripartite dialogue, while anticipation of change is a 
function of public administration/authorities. Employee involvement is formal, 
involving consultation and negotiation, depending on the legal framework and 
unions’ bargaining power. 

 Social partner-led frameworks, driven by negotiations, as in Germany, Austria, 
Belgium, the Netherlands and the Nordic countries. The main tools for dealing 
with restructuring at company level are early retirement and social plans, often 

                                                                                                                                      
Restructuring in the European Union by Eckhard Voss (Wilke, Maack and Partner, Hamburg) & 
Antonio Dornelas (Lisbon University Institute) October 2011. 
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including retraining and active job transfer measures, along with negotiated 
measures to maintain jobs by increasing internal flexibility. Beyond the company, 
the main tools are regional and sectoral initiatives and agreements by the social 
partners. Anticipation of change is based on social partner initiatives, such as 
sectoral training funds and observatories. Employee involvement consists of 
negotiated solutions. 

 

4.6 Aspects of company practice 
 
There is, as far as can be established, no comprehensive EU-wide source of data on how 
employers anticipate and manage restructuring in practice. Various research exercises 
have collated numerous examples of perceived good practice8. On the other hand, cases 
of perceived bad practice – in terms of the preparation, management and/or employment 
effects of restructuring – are often highlighted by trade unions and other interested 
parties, and can be the subject of industrial action or other protests. Further, where 
company practice is based on or involves collective agreements, these are frequently 
visible and accessible to analysis. However, evidence on wider practice among the mass 
of companies is largely absent. Nevertheless, some useful indications are available on 
particular aspects of anticipating and managing restructuring. 
 
The involvement of employee representatives in restructuring is largely conditioned by 
the presence of institutional representation in a company (except in cases where ad hoc 
representatives may be elected specifically to deal with issues such as collective 
redundancies), Eurofound’s 2009 European Company Survey (ECS) 2009 asked managers 
about the presence of legally established or institutional forms of employee 
representation at establishment and company level (where there is no establishment 
body), which could be trade union representation and/or a works council-type body. In 
EU 27 workplaces with 10 or more employees, the ECS found that 37% had an 
institutional form of employee representation9. The figure varied widely, with rates of 
60% and above in Sweden, Denmark, Finland and Belgium, and 20% and below in 
Portugal, Greece, Malta and the Czech Republic. In terms of the proportion of all 
employees covered by institutional form of employee representation, the EU 27 coverage 
rate was 63%. The proportions were above 80% in Finland, Denmark, Sweden, Belgium 
Luxembourg and France, and below 40% in Portugal, Greece, Malta and Estonia. In 10 
countries (Cyprus, the Czech Republic, Estonia, Greece, Hungary, Latvia, Lithuania, 
Malta, Portugal and the UK), fewer than half of employees worked in 
establishments/enterprises with representational arrangements. 
 
The 2009 ECS asked employee representatives (where present) to rate the extent of their 
influence on a number of organisational policies, and their perceived influence on 

                                                 
8 
 For example, see EU social partners 

http://ec.europa.eu/employment_social/dsw/public/actRetrieveText.do?id=10409, ARENAS, 
Commission toolkit/toolbox 
9 Cited in EIRO comparative report “Information and consultation practice across Europe five years 
after the EU Directive”, 2011 
http://www.eurofound.europa.eu/eiro/studies/tn1009029s/index.htm 
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restructuring-related matters was low. Slightly over 60% rated their influence on 
employment and HR planning as “very weak” or “quite weak”. Nearly 60% rated their 
influence on structural changes (such as restructuring, relocation or takeover) in the same 
way, while approaching 50% did so for influence on changes in organisation of work 
processes or workflow. These rates compared, for example, with only 20% for health and 
safety or around 35% for changes in working time rules. Further, the ECS found that a 
third of employee representatives received only infrequent information on the economic 
and financial condition of the organisation, at most once a year. 
 
A further analysis of the 2009 ECS data included in the European Commission’s 2012 
“fitness check” of the current EU I&C Directives (see 6.3.1) concluded that, on average, 
employee representatives “do not see themselves as having any real strategic influence” 
on management decisions on broader organisational issues such as HR development or 
responding to structural change. Representatives believe that their strategic influence is 
greatest in Romania, Germany, Denmark, the UK, Ireland and Hungary, and least in 
Portugal and Slovenia. Further, a survey of employers and employee representatives 
conducted as part of the fitness check exercise indicated that, with regard to the 
involvement of employees in company decisions through I&C, “the flow of information 
is often rather limited in practice, with the extent and timing of any real consultation 
often far less than anticipated by the legislation”. 
 
Training is a vital element of anticipating and managing restructuring. Eurofound’s 2010 
European Working Conditions Survey (EWCS) found that only 37% of employees across 
Europe had received training paid for by their employer in the past year10. The rates 
were much higher among managers and professionals (50%) and technicians and 
associate professionals (48%) than among craft and related trades workers (26%), service 
and sales workers (28%) of plant and machine operators (28%), and clerical support 
workers (33%). The rate was slightly higher for men (38%) than for women (36%). Over 
50% of employees had received employer-paid training in the past year in Finland, the 
Netherlands, Slovenia and Sweden, while the rate was 30% or less in Latvia, Hungary, 
Italy, France, Lithuania, Romania, Greece and Bulgaria. The survey also found that nearly 
one in 10 employees in Europe had asked for training in the past year but had not 
received it.  
 
The 2009 ECS found that 72% of establishments with 10 or more employees reported 
checking periodically the need for further training in a systematic way (which is an 
aspect of anticipation of change). The rate was over 80% in the Czech Republic, Ireland, 
Spain and the UK, and below 60% in Austria, Greece and Lithuania. Such periodic 
checking of needs was most common in companies with 250 or more employees or more, 
at almost nine out of 10. More than half of establishments systematically checked the 
need for further training in a systematic way for employees on open-ended contracts, 
while only one in three organisations did so for those on fixed-term contracts. With 
regard to employees on open-ended contracts, 64% of establishments checked 

                                                 
10 Eurofound (2012), Fifth European Working Conditions Survey, Publications Office of the 
European Union, Luxembourg 
http://www.eurofound.europa.eu/pubdocs/2011/82/en/1/EF1182EN.pdf 
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systematically the need for further training for such employees in skilled or high-skilled 
positions, but only 52% did so for those in low-skilled or unskilled positions. Only 
around half of establishments checked the training needs of older employees. 
 
In the 2009 ECS, 62% of establishments reported that they had given any employees time 
off from their normal duties in the past 12 months in order to undertake further training. 
This proportion was over 70% in Denmark, Germany, Ireland, Portugal, Slovenia and the 
UK, but below 40% in Austria, Bulgaria, Hungary, Latvia and Malta. Some 70% of 
establishments that regularly checked the need for training had given employees time off 
for this purpose, while only 40% of those not conducting checks had done so. 
 
To summarise, these broadly-based survey data on aspects of anticipation and 
management of restructuring indicate a very variable picture across the EU, and with 
regard to different aspects. Over a third of employees have no employee representation 
through which to be involved in restructuring, a figure rising to half in over a third of 
Member States. A majority of employee representatives believe that they have only a 
weak influence on important restructuring-related matters, while a third receive only 
infrequent information on the employer’s economic and financial situation. In practice, 
consultation over company decisions is often less than specified by law. Only a minority 
of employees receive training in any one year, though a majority of employers do provide 
some employers with training each year and check periodically and systematically the 
need for further training. Overall, training and training checks are targeted more at 
higher-skilled employees. 
 
A survey conducted in 2010 by GHK examined companies’ behaviour in the specific 
areas targeted by the possible EU legislative initiative11. The survey was very small scale, 
involving management and employee representatives in 40 large multinational 
companies active in the EU, but is valuable as it provides a rare insight into this area. The 
main findings included the following: 

 Almost all companies had long-term business strategies to ensure their long-term 
sustainability and competitiveness. Business plans mainly had a medium-term 
duration, of up to five years. In a majority of companies, internal or external 
stakeholders were reported to be involved in the development of such business 
strategies and plans. This primarily means the involvement of employee 
representatives, through regular information provision rather than consultation. 

 In around 70% of companies, the long-term strategy included a reference to 
restructuring processes and needs. When longer-term business planning 
involved site closures (and potential relocation), a majority of managers reported 
that this involved internal and external stakeholders, through the I&C of 
employee representatives, trade unions, public authorities, local communities 
and company clients. However, most employee representatives said that there 
was no such involvement of stakeholders. When involvement did take place, 
employee representatives saw it as mostly involving provision of information, 

                                                 
11 

GHK, Preparatory study for an impact assessment of a European Code of Conduct on Restructuring, Final 
Report, 2010 
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sometimes on an informal basis, to employee representatives and public 
authorities.  

 In around 85% of cases, long-term strategic planning was stated to include HR, 
employment and skills objectives focused on developing the workforce’s skills 
and competences.  

 Half of companies reported that they were covered by specific legislation, 
collective agreements. guidance etc requiring a certain annual investment in 
training. 

 A great majority of companies took measures to anticipate and forward-plan 
future skills and employment requirements, and had annual or multiannual 
plans for employment and skills development. These plans most frequently 
included regular individual skills assessments, training packages developed in 
cooperation with external stakeholders, annual training budgets, learning 
advisers and individual training plans. Educational leave and training rights for 
employees were also quite commonly mentioned, but were more frequently 
considered to be included by employee representatives than managers.  

 With regard to whether companies inform dependent companies of their 
strategies and plans, most managers said that this was the case, but a majority of 
employee representatives believed otherwise. 

 Around three-quarters of companies reported that they held preparations with 
affected stakeholders prior to the launch of restructuring operations. In a broadly 
similar proportion of firms, preparation reportedly occurred as early as possible 
and started as soon as the need to restructure was considered (though a greater 
proportion of managers than employee representatives considered this to be the 
case).  

 A very high proportion of companies reported that restructuring operations were 
explained and, to a smaller extent, justified to all relevant stakeholders. There 
was general consensus between managers and employee representatives that 
public authorities were involved in the preparation procedures, but frequent 
disagreement over whether local economic actors (dependent companies, 
subcontractors and customers) were involved, with managers saying yes and 
employee representatives no. 

 All companies said that they envisaged redundancies only as a last resort after 
having considered all possible alternatives, though a quarter of employee 
representatives disagreed that this was so. The measures most frequently used to 
avoid compulsory redundancies were internal and external redeployment, 
negotiated departures with compensation and natural departures, including 
early retirement. Most companies also provided measures to support affected 
employees and enhance their employability, most commonly advice, “fair” 
compensation, training/retraining, redeployment/mobility cells and help with 
job search.  

 Most managers and employee representatives said that public authorities act to 
support restructuring operations and minimise their social, economic, 
environmental and regional impacts. Only a minority of companies contributed 
to the actions of external stakeholders (at regional or sectoral level) aimed at 
minimising the impact of that company’s restructuring operations, or involved 
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 A majority of managers and employee representatives thought that information, 
consultation and negotiations processes made a difference to the nature, size and 
management of restructuring, though the latter were more likely to take this 
view. In most cases, these processes did not lead to the restructuring plan being 
abandoned or significantly reshaped. Rather, the difference they made was in 
areas such as cutting job losses, avoiding compulsory redundancies, increasing 
compensation packages, and providing enhanced support for affected workers. 

 In most cases, beyond direct employer and employee representatives, no other 
partners or stakeholders were involved in I&C processes on restructuring. 

 
It is noteworthy that the GHK survey revealed that managers tended to think that their 
company followed good practice to a greater extent than employee representatives. 
 
Some other findings of the GHK report, based on its survey and/or an extensive 
literature review, are of interest with regard to company practice: 

 The implementation of long-term planning and forward-management measures 
was “largely at the discretion of employers” and experience with the anticipation 
of skills in particular, although expanding, remained “patchy and poorly 
transferred into company planning processes”. 

 “Skills anticipation is largely carried out at the company level and there appears 
to be poor articulation and knowledge of wider regional or sectoral efforts to 
forecast skills.” 

 “Training tends to be developed on the basis of individual skill needs 
assessments and focus on the adaptability requirements of the company rather 
than individual employability.” 

 “The (late) timing and quality of information and consultation can act as a 
hindrance to more detailed discussions on the possible avoidance or 
redundancies and the provision of accompanying measures. Existing regulation 
appears insufficient to guarantee this.” 

 “Early involvement of dependent companies and suppliers remains a neglected 
issue and needs to be improved in order to provide such – often small and 
medium sized companies – with the opportunities to prepare for upcoming 
restructuring. This may therefore be an issue to highlight in any EU level 
instrument. However in some cases companies may argue that it is beneficial to 
keep the information about a forthcoming restructuring confidential from 
external actors for a critical period, otherwise market reactions could impact on 
the company‘s stock price and jeopardise the company‘s financial sustainability.” 

 “Consultations and negotiations on alternatives to redundancy continue to be 
largely used to achieve better compensation payments. This could be due to the 
fact that internal redeployment and other internal flexibility measures are not 
considered possible or desirable by one or the other side, but should be given 
greater prominence.” 
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 “On the whole, support provided among large multinationals for redundant 
workers appears relatively positive, with greater concern for suppliers and 
localities affected by large scale restructuring.” 

 

5. Action scenario 

5.1 Introduction  
Here, to provide a likely scenario in the event of the proposed EU restructuring Directive 
being adopted, we examine the changes that it would require to current national 
legislation and public policy, and the potential effect on collective bargaining. 
 

5.2 Legislation on anticipation 
 
The impact of an EU legislative measure along the lines proposed would have its greatest 
national legislative impact in the area of anticipation of change, where there is currently a 
general absence of statutory requirements on employers (see Annex B.2).  
 
All Member States would have to introduce legislation obliging companies to draw up a 
long-term strategy aimed at ensuring and strengthening their long-term sustainability 
and competitiveness, and to include in this long-term planning HR, employment and 
skills objectives aimed at continuously developing the workforce’s skills and 
competences, and then to integrate any restructuring operations into this strategy.  
 
As to the obligatory development and implementation of mechanisms that anticipate and 
plan for future employment and skills needs, once again all Member States would have to 
introduce new legislation. As far as can be ascertained, no countries currently require 
employers explicitly to establish mechanisms for the long-term planning of quantitative 
and qualitative employment and skills needs, or multiannual employment and skills 
development plans with a specified content (though shorter-term planning may be 
implied to some degree in a number of countries). As for the involvement of employee 
representatives in such a process, most countries would require entirely new legislation, 
though some would potentially be able to modify and expand existing employers’ 
obligations to inform and consult employee representatives about employment and skills 
plans/forecasts or existing statutory involvement of employee representatives in 
company training policy and provision. 
 
With regard to the specific proposals to recognise the right of all employees to 
appropriate training and require employers to offer each employee a given amount of 
training per year, the impact would be somewhat less marked, though still substantial. 
Around half of the Member States already provide employees with some form of right to 
training (or training leave), though fewer specify a minimum number of hours of 
training. Statutory obligations on employers to train employees are less common, but are 
present in a handful of countries. 
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As to the compulsory involvement of external stakeholders in the area of anticipation, it 
seems that new legislation to comply with the proposed legislative initiative would be 
necessary in all countries. 
 

5.3 Legislation on preparation 
 
The proposed legislative initiative would require companies to precede all restructuring 
operations (except where triggered by unforeseen or sudden events) with an appropriate 
preparation with all stakeholders concerned with a view to preventing or alleviating the 
economic, social and local impact. This preparation would have to be carried out as early 
as possible, start as soon as the need to restructure is contemplated, and (apart from in 
exceptional circumstances) within a timeframe allowing for the adoption of measures 
making it possible to avoid or to mitigate to the minimum the restructuring’s impact. 
This would apply to “any reorganisation of the structure, of work processes and 
organisation, of the location with a quantitative or qualitative impact on employment”, 
affecting at least 100 employees in a single company or 500 employees in a company and 
its dependent companies in one or more Member States over a period of three months.  
 
Employers would also be obliged, at an early stage, to explain and justify restructuring 
operations to all the relevant stakeholders on the basis of either long-term strategic 
goals/requirements or short-term constraints, including justification of the choice of 
measures envisaged in order to achieve the objectives and of other possible options, in 
the light of all the interests concerned. They would also have to from the beginning 
inform the public authorities at the relevant level, in particular at local level, and involve 
them in the preparation of the restructuring, along with local economic actors, in 
particular dependent companies and their employees. 
 
With regard to employee representatives, their involvement in preparing restructuring 
rests mainly on their rights to I&C. As noted above (see 2.5), the current EU legislative 
I&C framework – which forms the minimum provision in the Member States – differs 
from the new definition of restructuring mainly by dealing specifically with only 
particular forms of structural change (transfers and takeovers), and not addressing work 
processes, location or qualitative impacts on employment. The present framework also 
refers to substantial changes in work organisation and threats to employment, without 
quantifying how many workers these should affect. Around 40% of Member States 
would have to amend their existing legislation to reflect all these differences (as their 
present national provisions are essentially restricted to the EU minimum). However, the 
remaining Member States already have provisions in some or all of the areas that would 
be added by the EU legislative proposal, so the change required would generally be of a 
relatively moderate scale. One major change, however, is that no Member States currently 
appear to apply a quantitative threshold like that in the proposed Directive for defining 
the number of employees to be affected over a certain period of time before a 
restructuring operation must be subject to I&C. 
 
As previously noted, employee representatives’ current involvement in this area 
currently involves only I&C in most countries. If the draft EU legislative proposal’s 
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references to “appropriate preparation” and “explanation and justification” of 
restructuring operations imply some stronger form of involvement, then widespread 
legislative change would be required. Apart from the uniform stipulation, based on EU 
law, that consultation should occur with a view to reaching an agreement in some cases 
(collective redundancies, measures in relation to employees in business transfers, and 
decisions likely to lead to substantial changes in work organisation or in contractual 
relations) only around a quarter of Member States provide for any kind of involvement 
beyond pure I&C in any restructuring-related matters.  
 
As national provisions currently mainly follow the current EU legislative framework in 
stipulating that the I&C of employee representatives over restructuring should occur “in 
good time” or with “appropriate” timing, they would have to be amended to reflect the 
draft EU proposal’s requirement for preparation “as early as possible”, starting “as soon 
as the need to restructure is contemplated” and (other than in exceptional circumstances) 
within a timeframe that allows for the adoption of measures making it possible to avoid 
or to mitigate the restructuring’s impact.  
 
The proposed requirement to involve “all stakeholders concerned” – including public 
authorities at the relevant level, in particular local level, and local economic actors, in 
particular dependent companies and their employees – in the early preparation of 
restructuring would be almost entirely novel in the Member States and imply new 
legislation. At present, other than employee representatives, employers are in almost all 
cases obliged only to involve public employment authorities, and then only in the case of 
planned collective redundancies and not particularly early. 
 

5.4 Legislation on management 
 
In order to minimise internal social costs, companies undergoing restructuring would be 
obliged by the potential EU legislative proposal to consider redundancies only as last 
resort and after considering all possible alternative options. These would include phasing 
planned measures over time, reducing work intensification, reducing or reorganising 
working time, renegotiating working conditions, internal or external redeployment, 
insourcing external activities, negotiated departures and natural wastage. As part of a 
package of such alternative options, or when redundancies cannot be avoided, employers 
would have to make available to the employees concerned measures that aim to enhance 
their employability and help them to re-enter the labour market as quickly as possible. 
 
The general provision on treating redundancy as a last resort would not have an 
enormous impact in the Member States, as most already have some form of implicit or 
explicit “ultima ratio” requirement that employees should be made redundant only 
where no suitable alternative employment can be offered. However, almost all countries 
would have to introduce a specific list of alternative options to be considered. 
 
Adoption of the EU legislative proposal would mean that a large majority of Member 
States would have to introduce a new requirement on employers to provide a package of 
redundancy-prevention and -mitigation and/or employability and transition support 
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measures. Only around a fifth of countries currently oblige employers to draw up a form 
of “social plan” around redundancies, with most others providing only for redundancy 
payments and/or entitlements for redundant workers to time off work during their 
notice period to find new employment.  
 
The proposed EU initiative would require the involvement of external stakeholders in the 
management of restructuring operations with major local effects, with the aim of 
developing complementarities and synergies between the actions of the employer and 
other actors, in order to maximise re-employment opportunities, encourage economic 
and social reconversion and develop new job-creating economic activities. 
Implementation of this provision would require employers to ensure a deeper 
involvement of the public employment authorities in managing restructuring in many 
countries, and a requirement to involve other actors that would, from the available 
evidence, be entirely novel in almost all Member States. 
 

5.5 Public intervention 
 
The EU initiative, if adopted would require public authorities to intervene in a number of 
areas. In general, they would have to: promote the coordination of companies and 
external stakeholders in the anticipation and management of restructuring; support 
anticipation; monitor company planning of employment and skills needs; and co-finance 
employability measures for employees of companies undergoing restructuring, where 
necessary or appropriate. Specifically in regions affected by structural change, the 
authorities would have to create permanent structures to monitor change, promote 
territorial employment pacts, promote or create mechanisms facilitating employment 
transitions, implement SME-specific training, support dialogue between SMEs and large 
companies, and favour regional employment and economic and social reconversion. 
Public authorities would also be given a role, where applicable, in the development of 
companies’ anticipation mechanisms as well as being involved in restructuring 
operations and processes. 
 
This an area where comprehensive information is not available, but from the ERM data it 
is clear that public authorities of various types and at various levels already intervene in 
almost all of these ways in the Member States (see Annex D). However, in few if any 
countries do they intervene in all relevant fields. The effect of adoption of the possible EU 
legislative initiative would be that public authorities in most countries would have to act 
in a more comprehensive way, filling in “gaps” of various sizes between their current 
intervention and the proposed framework. 
 
The available data do not allow an analysis of the exact extent to which public authorities 
currently intervene in all the areas specified in the possible EU legislative initiative. 
However, they do at least suggest that the areas where public authorities in most 
countries might have to act as a result of adoption of the initiative include: 

 territorial/regional coordination, for example through territorial employment 
pacts, especially with a focus on managing restructuring; 

 specific restructuring-management support for SMEs; 
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 the establishment of permanent structures to monitor change; 
 mechanisms facilitating employment transitions, especially at territorial/regional 

level; and 
 active involvement in the anticipation of company restructuring processes. 

 

5.6 Collective bargaining 
 
The proposed legislative initiative gives a privileged role to collective bargaining in 
establishing procedures for anticipating and planning employment and skills needs, and 
procedures and mechanisms for preparing, managing in a socially responsible way and 
minimising the internal social costs of restructuring operations. Companies and 
employees covered by a relevant agreement would be exempt from the new statutory 
provisions in these areas. 
 
The current situation appears to be that few companies outside France would be 
exempted by explicit collective agreements at any level from the proposed statutory 
provisions on anticipation and forward-looking planning of employment and skills 
needs. It might, however, be noted that some companies’ operations across Europe are 
covered by specific transnational company agreements (TCAs) on relevant issues, of 
which there are probably around 20 or so (see Annex C.3.4). Rather more companies 
could probably rely to some extent on existing agreements on training aspects of 
anticipation, though these are widespread in only a relatively small number of countries 
(for example, Belgium, Denmark, Italy, the Netherlands and Spain), or on sectoral labour 
market and skills observatories (eg in France, Italy and Spain). 
 
Similarly, existing agreements on procedures and mechanisms for the early preparation 
of restructuring exercises seem fairly few and far between, though some employers in 
countries such as Luxembourg, France, Belgium, Denmark, France, the Netherlands and 
Sweden may already be covered by some relevant collectively agreed provisions. 
 
It may also be relevant – if such agreements are considered to fall within the definition 
used in the proposed EU initiative – to note that a majority of agreements establishing 
EWCs provide for European-level I&C on specific restructuring-related topics, such as 
transfers of production, mergers, cutbacks and closures, and for extraordinary I&C 
procedures over particular transnational company restructuring events (see Annex C.3.3). 
Over 1,000 EWCs are currently in existence, covering some 18 million employees across 
Europe, according to ETUI figures. 
 
In terms of managing restructuring operations in a socially responsible way and 
minimising their internal social costs, collective agreements (often with sectoral scope) 
providing general mechanisms and procedures in this area, to apply to restructuring 
whenever it arises, exist in some countries – notably Belgium, France, Germany, Italy, 
Luxembourg, the Netherlands and Sweden – and would presumably gain the companies 
covered exemption from the proposed statutory obligations in this field. Such agreements 
seek to minimise redundancies, explore alternatives and/or support redundant workers. 
A number of TCAs also take this approach.  
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More frequent across the Member States are reactive agreements on managing and 
mitigating the effects of particular imminent restructuring exercises. These appear most 
prevalent, especially in terms of negotiated social plans of some type, in countries such as 
Austria, Belgium, Finland, Germany, Italy, Luxembourg, Netherlands, Slovenia, Spain 
and Sweden (and a number of TCAs are of this type). Given the ad hoc nature of such 
reactive agreements, companies would presumably gain exemption from the proposed 
statutory obligations as and when they negotiated a social plan-type agreement in 
response to a particular restructuring operation. 
 
Would EU legislation along the lines proposed have the effect of stimulating a wider and 
deeper dissemination of collective bargaining on anticipation, preparation and 
management of restructuring? There is certainly evidence that the social partners (and 
employers especially) can opt for agreed solutions where the alternative is the relative 
inflexibility of statutory rules based on EU Directives. For example, the EWCs Directive, 
adopted in 1994, granted exemption through voluntary “Article 13” EWC agreements 
signed before its transposition date in September 1996. This prompted the negotiation of 
around 450 such agreements12. Of the 1,000 EWCs in existence in July 2012, 37% are 
based on these Article 13 agreements, and a further 6% on similar agreements signed 
when the UK signed up to the Directive in 1997.  
 
However, the potential capacity of collective bargaining to regulate restructuring is 
conditioned by its highly variable coverage across the EU, with rates13 of: 

 80% or above in Austria, Belgium, Slovenia, Sweden, France, Finland, Spain, 
Denmark, the Netherlands and Italy; 

 60%-80% in Romania, Portugal, Greece and Germany; 
 40%-60% in Luxembourg, Cyprus, Ireland, the Czech Republic and Slovakia; 
 20%-40% in Malta, Poland, Hungary, the UK, Bulgaria, Latvia and Estonia: and 
 below 20% in Lithuania. 

  
The effect of the incentive provided by the possible EU restructuring legislation might be 
mainly to encourage the further spread of agreements on restructuring in countries 
where they are already most prevalent, in countries such as Belgium, Denmark, Finland, 
France, Germany, Italy, Luxembourg, the Netherlands, Spain and Sweden, which 
generally have relatively high overall bargaining coverage rates. Many countries with 
little bargaining on restructuring – notably in central, eastern and southern Europe – 
might not have the capacity to expand this significantly, given their generally low overall 
coverage rates (though it cannot be totally ruled out that the new incentive might have 
some effect on encouraging bargaining activity more generally). 
 
The current possibilities and limitations of collective bargaining as a means of handling 
restructuring are illustrated by its response to the economic crisis during 2008-2010 (see 
6.2.1). Agreed measures to address crisis-related restructuring at sector or company level 

                                                 
12  ETUI – http://www.ewcdb.eu/statistics_graphs.php 
13 

European Commission , Industrial Relations in Europe 2010 
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were largely concentrated in a relatively small number of countries – notably Belgium, 
Denmark, France, Germany, Italy, the Netherlands, Poland, Spain, Sweden and the UK – 
and in the manufacturing industries (especially metalworking). Relevant agreements 
were rare in the Member States of central and south eastern Europe and in some of the 
Mediterranean countries, such as Greece and Portugal. Interestingly, in the context of 
possible EU legislation, in this area, many of the countries where bargaining responded 
clearly to the crisis were those with a statutory requirement or encouragement to 
negotiate over social plans or similar agreements in a number of countries – such as 
Austria, Finland, France, Germany, Italy, Poland, Spain and Sweden – or a requirement 
to negotiate company-level agreements to implement short-time working schemes – as in 
Austria, Belgium, Denmark, Germany Italy and Sweden.  
 
One possibility raised by the potential EU restructuring legislation is that it might act as a 
catalyst for the further negotiation of relevant TCAs in multinational companies, building 
on the relatively small number of agreements in existence. These existing TCAs 
demonstrate that restructuring is an issue that can be handled at European level, and 
they might be an attractive means of gaining exemption from the proposed new statutory 
obligations, reducing transaction costs by negotiating a single EU-wide framework 
(though, on the experience of existing TCAs, they often require further national or local 
bargaining for implementation and adaptation). 
 

5.7 Overall effect 
 
As illustrated above, the action scenario would, in formal terms, mean the adoption 
across the EU of a raft of new legislative provisions regulating company behaviour in 
relation to restructuring and making obligatory elements of good practice. In brief:  

 In terms of anticipation, employers throughout the EU would face entirely new 
obligations in the areas of long-term strategic planning around HR, employment 
and skills objectives aimed at ensuring adaptability and employability, and 
planning their employment and skills needs and developments on an 
multiannual basis. They would have to involve employee representatives in these 
areas to a much greater extent than at present in the great majority of countries 
and be obliged to involve external stakeholders in a largely unprecedented way. 
In many countries, employees would gain new training rights and employers 
would face new training obligations. 

 With regard to preparation and management, in many countries employers 
would have to start the involvement of employee representatives in restructuring 
at an earlier stage and extend the I&C of these representatives to more types and 
aspects of restructuring, while in almost all cases they would be required to open 
up the preparation and management process to new external stakeholders and 
involve more deeply those public authorities that already have a role. Employers 
in almost all countries would have to consider a specific set of alternative options 
to redundancy for the first time, and in most countries they would face novel 
requirements to draw up and implement packages of redundancy-prevention 
and -mitigation, employability and transition support measures.  
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While all Member States would be obliged to amend their national provisions 
significantly, especially in the area of anticipation, some would need to make less 
changes in some areas, with the impact (while still substantial) least in many continental 
western European countries (Austria, Belgium, Denmark, Finland, France, Germany, 
Italy, Luxembourg, the Netherlands, Portugal, Spain and Sweden) and greatest in central 
and eastern Europe (with the exception of Slovenia and, to a lesser extent, the Czech 
Republic and Slovakia), south-eastern Europe and “offshore” western Europe. 
 
The incentive of gaining exemption from some of the new statutory provisions would 
promote collective bargaining on restructuring, which is most likely to have most effect 
in those countries with better developed existing bargaining systems. 
 
In respect of the intervention of public authorities, the proposed EU initiative would 
make obligatory types of instruments and actions that are at present mainly at the 
discretion of these authorities and governments. Many Member States already have 
relevant interventions in many of the areas indicated, but the effect of the initiative 
would be to create a uniform and permanent core of particular types of measure across 
the EU. The effect on individual Member States would depend on the exact nature of 
their current provision, which it has not been possible to assess comprehensively, but it 
seems that most countries would have to implement at least some new interventions, and 
possibly to a greater extent in post-2004 Member States. 
 
The overall effect of the initiative would thus be to provide an EU-wide legislative (or 
possibly collectively agreed) underpinning for a set of practices by employers, social 
partners, public authorities and other stakeholders. These practices are not new. They are 
in most cases already: prescribed by legislation and/or collective agreements in some 
countries; and pursued at their own discretion by public authorities in many Member 
States and by an unknown number of companies.  
 

6. European added value? 

6.1 Introduction 
 
In the absence of any established explicit definition of the “European added value” that 
might be achieved by EU employment legislation (as a relatively precise concept, 
European added value is more usually applied to EU budgets and funding), this note 
treats the concept as the mirror image of the principle of subsidiarity set out in art.5 of the 
Treaty on European Union. That is, a legislative initiative can be said to have European 
added value insofar as its scale or effects are such that its objectives cannot be sufficiently 
achieved by the Member States (at central, regional or local level) and can be better 
achieved by action at EU level. Another way of expressing the idea is that EU action 
should provide clear additional benefits compared with action by individual Member 
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States14. Also incorporated into the concept is the understanding that the EU action in 
question must contribute to the implementation of the EU’s common policies. 
 
This section starts by examining the question of whether, on the current evidence, the 
Member States are likely to move towards achieving the objectives of the proposed EU 
legislative initiative (which are, arguably, established EU objectives) without EU-level 
action. We then consider the value and impact of previous EU Directives in areas related 
to the potential new legislation, before moving on to examine the arguments for EU-level 
action, and about the possible nature of this action, and finally exploring the question of 
whether a specific Directive on restructuring would add value by completing and 
making more effective the current EU legislative framework. 
 

6.2 Prospects of national action 
A key consideration in assessing the appropriateness of EU-level action is whether 
Member States are, of their own accord, likely to move towards regulatory frameworks 
that promote good practice in anticipation and management of restructuring in a more 
coherent and comprehensive way. An indication of this likelihood is provided by recent 
trends in national legislation/policy in this area. Here we look at two aspects – specific 
responses to the economic and financial crisis, and developments that are not directly or 
explicitly crisis-related. 
 
6.2.1 Responses to the crisis 
The (little anticipated) outbreak of the economic and financial crisis in 2008 led to an 
urgent EU-wide concern to introduce or expand the use of instruments to manage the 
employment effects of crisis-related restructuring. Public policy/legislation in the 
Member States took three main forms15: 

 preventive measures to maintain employment by keeping people in jobs; 
 measures to promote labour market reintegration, addressing the transition of 

people who have lost their jobs back into employment; and 
 income support for people made redundant. 

 
With regard to preventive measures, the main types used were: 

 support for short-time working or temporary lay-offs, mainly through financial 
subsidies (for wages, benefits or social security contributions); 

 support for the training of employees (sometimes during periods of short-time 
working), though contributions towards training costs, wage subsidies and 
advice/consultancy to companies; and 

 reductions in, or deferral of, employers’ non-wage labour costs – such as social 
security contributions or taxes – in respects of employees. 

 
The main measures adopted to promote labour market reintegration were: 

                                                 
14 See, for example, 
http://www.europarl.europa.eu/meetdocs/2009_2014/documents/sure/dt/851/851772/851772e
n.pdf 
15 See Eurofound, Restructuring in recession, ERM Report 2009 
http://www.eurofound.europa.eu/pubdocs/2009/73/en/3/EF0973EN.pdf 
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 job matching, counselling and career guidance, though adaptation and 
intensification of public employment services; 

 incentives for companies to employ additional workers, such as reduced 
employers’ non-wage labour costs or wage subsidies in respect of new recruits, 
especially unemployed people; 

 support for training/retraining of unemployed people, for example offering the 
unemployed advice/consultancy, providing or organising training, contributing 
to training costs or providing income support during training; 

  “mobility grants” to provide incentives for workers to work further from their 
homes or move to new areas, in the form of tax incentives, 
travel/accommodation allowances or repatriation allowances; and 

 support for self-employment and entrepreneurship, in the form of 
advice/consultancy, training, start-up grants or reduction/deferral of social 
security contributions. 

 
While these reintegration measures were generally managed and provided by public 
employment services, in some Member States there was a role for specific outplacement 
bodies aimed at finding new jobs for redundant workers (generally from a specific 
company, sector or geographical area), usually involving a range of stakeholders. 
Outplacement typically involves orientation and profiling, the establishment of an 
individual plan, and then the provision of measures such as training, work placements 
and job-seeking support. 
 
Income support measures mainly consisted of various changes to unemployment benefit 
schemes, such as relaxed entitlement criteria, increased duration of payment or higher 
benefits. 
 
The most common measures (new or adapted) in the Member States were short-time 
working, followed training/retraining of unemployed people, job matching/ 
counselling/career guidance, reductions in non-wage labour costs and income-support 
measures16. Most countries introduced a mix of instruments. 
 
To take the example of short-time working, 10 countries – all pre-2004 Member States – 
already had schemes in place and responded to the crisis by amending them, as occurred 
in Austria, Belgium, Denmark, Finland, France, Germany, Greece, Italy, Luxembourg and 
the Netherlands. The main changes included: 

 increasing the duration of the benefits paid to employees (or subsidies paid to 
employers), as in Austria, France, Germany and Luxembourg; 

 increasing the level of income replacement for the employees concerned, as, in 
Belgium and France; 

 extending the scheme to new categories of companies and/or employees, as in 
Belgium, France, Germany and Italy; 

 linking state subsidy to commitments by the employer not to make the workers 
concerned redundant for a certain period, as in France and the Netherlands; and 

                                                 
16  Eurofound and OECD Employment Outlook 2009 
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 making the arrangements more flexible and/or easier to access, as in Austria, 
Denmark, Finland, Germany and Luxembourg. 

 
Seven post-2004 Member States – Bulgaria, the Czech Republic, Hungary, Poland, 
Romania, Slovakia and Slovenia – introduced state-supported short-time work schemes 
for the first time.  
 
An anticipatory approach was largely absent from public crisis-response measures. A 
partial exception was support for the training of employees in employment, sometimes 
linked to short-time working, which featured in around 40% of Member States, including 
Austria, Belgium, the Czech Republic, France, Germany, Poland and the UK. 
 
Many of the public crisis-response measures were temporary in nature. Some of these 
schemes have since expired (for example, Poland’s short-time working scheme), though 
others have been prolonged or made permanent (such as short-time work in Sweden or 
various schemes in Luxembourg). 
 
The crisis prompted a response from the social partners at various levels across the EU17. 
 
Over 2008-10, some form of bipartite or tripartite national cross-sector agreement 
involving measures addressing specifically the employment effects of restructuring was 
reached in nine Member States – Belgium, Bulgaria, the Czech Republic, Estonia, France, 
the Netherlands, Poland, Slovakia and Spain. The most common issues dealt with were: 
short-time work (Belgium, the Czech Republic, France, Spain and Poland); employment-
related tax/social security measures (Belgium, the Netherlands and Poland); 
employment incentives, schemes and assistance aimed at unemployed people and 
vulnerable groups (Belgium, Bulgaria, the Czech Republic, France, Spain and the 
Netherlands); flexibility in employment type and/or working time (Bulgaria, Estonia, the 
Netherlands, Spain and Poland); wage moderation (Belgium, the Netherlands, Slovakia 
and Spain); and training/ lifelong learning (the Czech Republic, Estonia, Spain and the 
Netherlands).  
 
These cross-sector agreements (or tripartite/bipartite talks) in many cases prompted or 
fed into the public crisis-response measures in the countries concerned. This was 
particularly marked in the case of short-time work, where the social partners jointly 
initiated the adaptation or introduction of state-supported schemes in cases such as 
Austria, Denmark, France, Germany, the Netherlands and Poland. Social partner 
involvement in short-time work changes was more tripartite and/or consultative in 
Belgium, Bulgaria, the Czech Republic and the Slovenia. 
 
With regard to collective bargaining at sector level, agreements introducing measures to 
manage crisis-related restructuring were mainly found in Belgium, Denmark, Finland, 
France, Germany, Italy, the Netherlands and Sweden. In addition to greater flexibility 
and/or decentralisation in pay setting with the aim of helping companies to maintain 
employment, the main themes was short-time work (and income support for the workers 
                                                 
17 Outlined in European Commission, Industrial Relations in Europe 2010 report. 
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affected) and, in some cases, “employee leasing” among firms as an alternative to short-
time work and redundancy. Some agreements provided for outplacement, retraining or 
income support of redundant workers. There were a few cases of more anticipatory 
measures, such as measures to develop employees’ skills during the recession, notably 
training during short-time work. 
 
Company-level bargaining on managing the effects of crisis-related restructuring was 
more widespread, most notably in countries such as Austria, Belgium, Denmark, France, 
Germany, Ireland, Italy, Luxembourg, the Netherlands, Poland, Spain, Sweden and the 
UK. The most common theme in agreements (many of which dealt with more than one 
issue) was short-time work, especially in manufacturing industry – these agreements 
dealt mainly with the use of subsidised state- or social partner- supported schemes, 
though sometimes with largely “uncushioned” short time. The second largest category of 
company agreements involved “concession bargaining”, with trade-offs under which 
employers provided some form of employment guarantee in return for employee 
sacrifices in terms of pay and conditions (in some cases, however, especially in the 
services sector, agreements provided for sacrifices but with no explicit guarantees in 
return). The next largest category involved other working time arrangements to prevent 
or reduce redundancies, or avoid short-time work. Another substantial body of 
agreements provided for measures to cushion the effects of planned workforce 
reductions and avoid compulsory redundancies (eg incentives for voluntary departures, 
early retirement, non-renewal of fixed-term contracts, internal/external redeployment 
and natural wastage). The fifth and smallest category of agreed actions was 
compensation and assistance for redundant workers.  
 
According to Eurofound research18, company-level responses (negotiated with employee 
representatives or otherwise) aimed at safeguarding jobs in the crisis mainly fell into the 
categories of: 

 working time reduction, through using up balances in working time accounts or 
holiday entitlements, temporary shut-downs, introducing or enhancing working 
time account schemes, short-time working and temporary lay-offs (often but not 
always using public support schemes) or career breaks/sabbaticals; 

 personnel cost reductions, through pay freezes or cuts, or non-payment of 
bonuses; and 

 incentives for employees to accept cuts in working time or remuneration, such as 
training during reduced working hours, or the offer of shares in the company in 
return for pay cuts, or financial packages to encourage employees to accept 
voluntary severance. 

 
6.2.2 Other recent developments 
To identify – as far as is possible – recent relevant developments that are not directly and 
explicitly linked to the crisis, for the purposes of this note we have conducted a review of 
reports published in a range of monitoring sources19 since the beginning of 2009. Our 

                                                 
18 

Restructuring in recession, ERM Report 2009 
19 Principally EIRO, Planet Labor and the European Labour Law Network 
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review suggests that recent legislative movement towards underpinning good practice in 
restructuring has been relatively limited, and largely restricted to countries that already 
intervene in this area.  
 
There has been little in the way of new legislation that might enhance the anticipation of 
restructuring, with some exceptions in the field of training. Bulgaria has introduced new 
obligations on employers to provide conditions for the improvement of employees’ 
qualifications and skills, along with an obligation on employees to improve their own 
occupational qualifications. Polish employers have also been allocated new obligations to 
upgrade employee’s qualifications, while Spanish employees have been granted new 
training rights. Austria has facilitated access to (unpaid) leave for further training and/or 
education. France, already the “pioneer” in the field of anticipation, plans to move 
further ahead down this route. In September 2012, the new government invited the cross-
industry social partners to negotiate on a range of employment security issues, on which 
it will legislate if no agreement is reached. The issues include: a greater role for employee 
representatives in anticipation of company economic and employment developments; 
improved employability and reinforcement of GPEC (see Annex C.2); new ways of 
avoiding redundancies; and enhanced collective redundancy procedures.  
 
Since the completion of the transposition of the I&C framework Directive, there has been 
little or no new legislation expanding the I&C rights of employee representatives over 
restructuring. 
 
With regard to the management of restructuring, Finland has further extended its change 
security model (see Annex B.4), expanding the categories of employees covered. France 
has further elaborated on employers’ obligations to seek to redeploy workers threatened 
by redundancy. Luxembourg has improved conditions for employees who have lost their 
jobs owing to their employers’ insolvency 
 
The most common recent legislative development in areas of potential relevance to 
managing restructuring has been a relaxation of employment protection legislation, 
notably in the areas of notice periods and severance payments, often with a logic of 
liberalising the labour market, and sometimes as a result of reforms required by 
international bail-outs for countries with public finance crises. This has occurred to 
varying degrees in countries such as the Czech Republic, Estonia, Greece, Hungary, 
Latvia, Lithuania, the Netherlands, Portugal, Romania, Slovakia, Spain and the UK. 
Collective redundancies have been the subject of some loosening of regulation in cases 
such as Greece, which has increased the thresholds above which redundancies are 
considered collective, and Latvia, which has reduced the consultation periods for 
collective redundancies (the UK is also considering such a reduction).  
 
In some cases, these employment-protection changes have had a clear “flexicurity” 
element, being accompanied by measures aimed at preventing redundancy or promoting 
re-employment. Legislation adopted in the Netherlands will in future abolish the 
requirement for dismissals to be authorised by the public authorities and the widespread 
fixing of severance payments by the courts. However, employers will have to allocate a 
set “transition budget” of up to six months’ pay to each redundant employee, to finance 
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retraining and outplacement activities. Employers (rather than the public employment 
services, as at present) will also be responsible for paying unemployment benefits for the 
first six months, with the aim of inciting them to find new work for the redundant 
employee. Legislative changes in Spain have reduced employment protection, for 
example by ending the requirement for redundancies to be authorised by the public 
authorities, but have sought to promote internal and external flexibility, improve 
employee training entitlements and enhance redeployment efforts. In Slovakia too, a 
degree of loosening of employment protection has gone hand in hand with some new 
internal flexibility measure 
 
With regard to collective bargaining, the picture seems rather similar, in that the 
emphasis has been on management rather than anticipation, and relevant developments 
have largely been restricted to countries where bargaining already plays a part in this 
area. 
 
In countries where company-level agreements commonly seek to provide for 
employment security, prevent or reduce redundancies, or provide support and 
accompanying measure for redundant workers, this process has continued as usual. Such 
countries include Austria, Belgium, Germany, Italy, Luxembourg, the Netherlands and 
Spain. Some cases are also reported from countries where such agreements are not 
known to be a common practice, such as Bulgaria. France, the only country where 
anticipation is known to be an explicit theme of company-level bargaining, has seen the 
spread of GPEC agreements to several thousand firms, as well as some growth in 
“method” agreements on handling future restructuring (see Annex C.3) 
 
At sector-level, continuity has also been the general picture. Various training, 
employment-safeguarding and redundancy-support measures have been agreed in some 
sectoral agreements in countries such as Denmark, Germany, Italy, the Netherlands and 
Spain. Sectoral GPEC agreements have developed fairly slowly in France. An increasing 
proportion of sectoral agreements in the Netherlands have focused on career 
development and employability. 
 
In countries where it occurs, national cross-industry bargaining has sometimes dealt with 
relevant issues. For example, in France, the cross-industry social partners have reached 
recent agreements on themes such as labour leasing, training and short-time work. A 
tripartite agreement on pay and conditions reached in late 2011 in Finland (to be 
implemented in subsequent sectoral bargaining) sought to improve competitiveness and 
safeguard employment. Its provisions included new training entitlements for employees, 
greater involvement of employee representatives in areas such as enhancement of 
employees’ skills, and financial support for employees who are temporarily laid off.  
 
Some relevant regional/territorial initiatives were also reported. For example, in 2009, 
multi-stakeholder regional mobility centres to provide transition measures were 
launched in the Netherlands, while the social partners in the German state of Hesse 
launched a scheme to offer transitional employment measures to SMEs. Cases were also 
reported in Belgium and Italy. 
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At transnational level, there appears to have been some acceleration in the conclusion of 
relevant TCAs since the beginning of 2009, and a majority of the known TCAs that deal 
with anticipation have been signed since then. 
 
With regard to public intervention, a widespread recent development across the EU has 
been cuts in spending in response to public deficit problems. Expenditure on 
restructuring-related measures has not been immune from these cuts. To take the 
example of the UK, the government has recently abolished regional structures and a 
training-support scheme that were often cited as examples of good practice20. 
 

6.3 Existing Directives 
 
6.3.1 “Fitness check” 
On the question of the potential impact of an EU legislative initiative of the type 
envisaged, the clearest point of reference is previous EU legislation in related areas, 
which consists principally of the I&C framework Directive and the Directives on 
collective redundancies and business transfers. These Directives have recently been 
subject to an extensive “fitness check” on behalf of the European Commission21. The 
fitness check evaluated the Directives’ “fitness for purpose” in terms of their: 

 relevance – the extent to which the content of the Directives addresses “the needs 
of employers and employees in the EU social market economy”; 

 effectiveness – the extent to which the above needs are met in practice by the 
Directives; 

 efficiency – the extent to which the needs are met in the most cost-effective way; 
and  

 coherence – the extent to which the needs are met in a comprehensive and 
compatible way.  

 
The check was based on: an analysis of relevant national and EU-level research; an 
analysis of EU-wide data from the 2009 Eurofound European Company Survey; 
assessments by national I&C experts who interviewed key national stakeholders and 
reviewed relevant literature; a web survey of employer and employee representatives at 
company level; and a series of company case studies.  
 
Overall, the fitness check found that the existing EU I&C legislation can be seen as 
“broadly ‘fit for purpose’ in terms of achieving a minimum level of I&C throughout the 
EU/EEA, consistent with the EU social market model, as none of the four key evaluation 
criteria used to assess its fitness for purpose are negatively assessed”. Taken individually, 
each Directive is regarded as performing sufficiently well to be judged “fit” rather than 
“unfit” for purpose. This was clearest in the case of the collective redundancies and 
business transfer Directives. The I&C framework Directive received a somewhat lower 

                                                 
20 See Mark Carley, UK contribution to European Restructuring Monitor Comparative Analytical 
Report on Public policy and support for restructuring in SMEs, not yet published 
21 “Operation and effects of information and consultation directives in the EU/EEA countries. 
‘Fitness Check’. Final Synthesis Report”, Deloitte, report for European Commission DG for 
Employment, Social Affairs and Inclusion, July 2012 
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assessment “midway between neutral and positive”. According to the check, this may 
reflect the “uneven” rate of adoption of the Directive (which is more recent than the other 
two) across countries, and divergent experiences in terms of its take-up and impact (see 
6.3.2), and it is possible that the Directive’s effectiveness will develop over time of its own 
accord. 
 
The fitness check states: “Recognising that I&C can serve multiple purposes, including 
dealing with economic challenges such as managing change and restructuring, and 
raising levels of productivity and performance, as well as improving relations between 
employers and employees by investing in workplace cooperation and training linked to 
I&C, the I&C directives evaluated are clearly relevant contributors in this perspective, 
and aligned to EU social market objectives.” 
 
Of particular relevance here are the fitness check’s findings in relation to stakeholders’ 
perceptions of the Directives’ effectiveness – in other words, the Directives’ effects in 
practice in meeting the employers’ and employees’ needs that they are intended to serve. 
These findings might provide some indications of the effects of possible specific EU 
legislation on restructuring, in relation to its objectives. 
 
The check found that the effectiveness of the EU I&C legislation was positively evaluated, 
but to a lesser extent than the other three criteria (relevance, efficiency and coherence). 
The evaluation of public authorities was more positive than those of employers, 
employee representatives and academics. With regard to the effects of the three 
individual Directives, the check found that evaluations varied, though none was 
negative. In respect of affording protection to employees in relevant circumstances, the 
collective redundancies Directive was rated “reasonably highly” overall but notably 
lower than the business transfers Directive, while in terms of leading to a general and 
permanent right to I&C, the framework Directive was rated lower still. The contribution 
of the business transfers Directive to smoothing the transfer of undertakings was rated 
lowest. 
 
According to the fitness check, the fact that the effectiveness of current EU I&C legislation 
is evaluated lower than other aspects means that “while stakeholders may see the 
legislation as being well-designed relative to its purpose, it tends to deliver less than 
hoped for in practice”. The check concludes that the legislation is “delivering below its 
potential”. 
 
The fitness check’s findings might be interpreted as suggesting that EU Directives on 
restructuring and I&C can and do achieve their objectives, in the views of stakeholders, 
but that their effectiveness is seen as being by no means spectacular, especially by 
employers 
 
6.3.2 The I&C framework Directive 
Looking more specifically at the implementation and effect of the I&C framework 
Directive, the existing EU legislation that is closest in its aims and content to the possible 
restructuring Directive, in regulatory terms its transposition required virtually no change 
to existing national provisions in around a fifth of the Member States (Austria, France, 
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Germany, the Netherlands, Portugal, Slovenia)22. It required relatively minor or 
moderate change in nearly half of the Member States (Belgium, Czech Republic, 
Denmark, Finland, Greece, Hungary, Latvia, Lithuania, Luxembourg, Slovakia, Spain 
and Sweden), in areas such as adding new issues subject to I&C, changing definitions of 
I&C, adapting systems based on collective agreements to apply them to all employees, 
the relationship between union and non-union based I&C channels, and workforce-size 
thresholds for the application of I&C rights. In the remaining third of Member States 
(Bulgaria, Cyprus, Estonia, Ireland, Italy, Malta, Poland, Romania, UK), transposition 
meant the establishment, for the first time, of a general, statutory and wide-ranging I&C 
system. 
 
The I&C framework Directive gave considerable leeway to Member States in several key 
areas of the practical arrangements for implementing its provisions. For example, 
Member States could: 

 require employees to take specific steps to trigger the introduction of I&C 
procedures, rather than making conformity with the Directive’s requirements 
mandatory for all relevant undertakings or establishments; and 

 choose whether to enable the social partners, including those at undertaking or 
establishment level, to agree on I&C arrangements which differ from the 
Directive’s provisions. 

 
The national provisions that implement the Directive’s requirements in around half of the 
Member States make the application of the Directive’s I&C rights is dependent on 
employees or trade unions taking steps to initiate the establishment of I&C bodies or 
procedures (for example, in Bulgaria, the Czech Republic, Germany, Greece, Hungary, 
Ireland, Italy, Poland, Portugal, Slovenia, Spain and the UK). National implementing 
provisions allowed for agreements to differ from the Directive’s provisions in a similar 
proportion of Member States (eg in Cyprus, Denmark, Estonia, Finland, Greece, Ireland, 
Italy, Latvia, Portugal, Romania, Sweden and the UK). 
 
A review of I&C practice conducted by EIRO five years after the Directive’s 
implementation date23 found that: “In terms of the practice of I&C, it seems rare for 
information exchange to be a near universal practice. There is always a minority, and in 
some countries a majority, of enterprises that do not, or only rarely, provide information 
of the sort specified in the Directive. In some countries where information is often 
provided, it tends to be more about work organisation and working conditions rather 
than business strategies or companies’ economic situation. Consultation is much less 
likely to take place than the provision of information. It generally takes place in only a 
minority of enterprises. Where is does happen it is more likely to be about work-related 
issues and not wider business matters as specified in the Directive.” The review also 
stated that throughout Europe the incidence and coverage of I&C bodies is considerably 

                                                 
22 

EIRO comparative report “Impact of the information and consultation directive on industrial 
relations”, 2009 http://www.eurofound.europa.eu/eiro/studies/tn0710029s/tn0710029s.htm 
23 EIRO comparative report “Information and consultation practice across Europe five years after 
the EU Directive”, 2011 http://www.eurofound.europa.eu/eiro/studies/tn1009029s/index.htm  
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less than comprehensive, though coverage is generally relatively high in companies of 
the size targeted by the potential EU legislative initiative on restructuring. 
 
Overall, the EIRO review found that the Directive had not significantly shaped I&C 
practice in Member States with mature, long-standing workplace employee 
representation systems and a strong cultural acceptance of the value of partnership and 
participation. This group included Austria, Belgium, Denmark, France, Germany, Italy, 
the Netherlands and Sweden. With regard to the countries outside this group, the 
flexibilities built into the Directive were widely reflected in the national legislation giving 
effect to its provisions, notably in provisions that make I&C procedures dependent on 
employee initiative and provide scope for agreement-based variation. The review 
concluded that: “This flexible regulatory approach, coupled with the absence of active 
promotion of I&C on the part of the social partners in a number of countries, appears to 
have limited the impact of the directive in driving the diffusion of I&C arrangements and 
in establishing clear standards for I&C practice.” While there was evidence of a growing 
incidence of I&C arrangements, albeit often from a low base, since 2005 in some of these 
countries (Estonia, France, Luxembourg, Poland, Slovakia, Slovenia, Spain and the UK), 
in a larger group (Bulgaria, Cyprus, the Czech Republic, Greece, Hungary, Ireland, Italy, 
Lithuania, Malta, Portugal and Romania.), incidence had either declined or there had 
been very low take-up. 
 

6.4 Arguments for EU-level action 
 
6.4.1 Reducing divergence and distortions 
As indicated above, the Member States’ current frameworks of regulation and public 
intervention with regard to anticipating and managing restructuring vary very widely 
(see 4.5). Further, there is little indication that the Member States as a whole are, of their 
own volition, moving towards the regulatory support for an integrated, multi-actor 
approach to restructuring targeted by the possible EU legislative initiative (see 6.2.2). 
Divergences between national provisions in some of the areas covered by the possible 
initiative have in the past been cited (in the respective Directives’ recitals) as grounds for 
EU-level action, based on the “upward harmonisation” principle set out in art. 151 of the 
TFEU and their effect on the functioning of the internal market. Specifically, it has been 
accepted that EU legislation is appropriate to narrow differences between the Member 
States as regards the extent of protection of employees in business transfers (Directive 
2001/23/EC), the practical arrangements and procedures for collective redundancies and 
the measures designed to alleviate the consequences of redundancy for workers 
(Directive 98/59/EC). 
 
A related argument is that employers in different Member States face very different levels 
of obligations in terms of restructuring, especially with regard to its management (few 
countries impose obligations with regard to anticipation). This might be regarded as a 
distortion of competition. However, the evidence on the costs of observing good practice 
in this area is not clear.  
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A 2010 GHK study of small number of major multinational companies operating in 
Europe24 suggested (with many caveats) that companies following good practice spent 
an average of around €34,600 per employee per event, for example on meetings, 
administration, retraining, redeployment, mobility, outplacement and redundancy 
payments. They saved around €20,000 per employee in costs such as wages, leaving a net 
cost of good practice of some €14,600 per employee per event.  
 
However, GHK stressed the lack of data in this area, as well as raising the possibility of 
further unquantifiable benefits for employers in terms of lower costs relating to 
restructuring, for example as a result of “reduced delays, a lack of litigation, greater staff 
or customer loyalty etc”. According to GHK: “What is clear is that companies with strong 
long-term planning, ongoing training provision and – in particular – strong channels of 
communication with employee representatives have often found it possible to avert some 
compulsory redundancies by either: introducing voluntary redundancy measures; 
redeploying part of their workforce; or providing external redeployment support 
through training/job search assistance. This has either provided employees with better 
compensation packages or enabled them to retain a job or gain assistance to find new 
employment.” GHK also found insufficient evidence to state clearly whether good 
practice in restructuring is always less costly for companies. While good practice 
measures “may have helped restructuring to be effected more smoothly and therefore 
without costly delays or attendant litigation, voluntary redundancy packages and 
training redeployment measures are also costly”.  
 
The other side of distortion of competition argument is that the current disparities in the 
national regulation and practice of restructuring (see 4.5) clearly result in unequal 
treatment of employees in different Member States.  
 
6.4.2 Transnational aspects 
A frequently accepted justification for EU-level action on a particular issue is that the 
matter in question has transnational aspects that mean that it cannot be dealt with 
effectively by action at Member State level alone. The possible restructuring Directive 
seeks to address transnational as well as purely national restructuring, in that its 
provisions would apply to restructuring operations affecting more than a certain 
threshold of employees in one or more Member States. 
 
Much restructuring at present is transnational in scope, in that multinationals’ 
restructuring operations often have effects in more than one country, and indeed can be 
Europe- or worldwide. The European Restructuring Monitor (ERM) database (see Annex 
E.1) has recorded more than 850 restructuring events (around 6% of all events) classified 
as having EU or world scope over 2002-12. Examples of transnational-scale restructuring 
events so far during 201225  include the following: 

                                                 
24 GHK, Preparatory study for an impact assessment of a European Code of Conduct on Restructuring, 
Final Report, 2010 
25 As reported by ERM and European trade union organisations 
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 Hewlett-Packard (information technology, USA) announced plans to reduce its 
workforce by 27,000 worldwide, with 8,000 jobs to go in Europe.  

 Nokia (telecommunications equipment, Finland), announced that it will cut 
14,000 jobs globally by the end of 2013, including the closure of plants in 
Germany and Finland. 

 Allied Irish Banks (financial services, Ireland) stated that it would cut 2,500 jobs 
(about 19% of the total) across its UK and Irish workforce.  

 PPG (paints, chemicals and glass, USA) announced its intention to cut 2,000 jobs 
(5.2% of the company’s global workforce of 38,400). 

 Fiat IVECO (motor manufacturing, Italy) plans to cut over 1,000 jobs in Europe, 
with plant closures in France, Austria and Germany.  

 DSM (chemicals, Netherlands) announced a workforce reduction of 1,000 jobs, 
including 400 job losses in in Netherlands. 

 Archer Daniels Midland (agribusiness and food processing, USA) plans to cut 
1,000 jobs globally. 

 Lundbeck (pharmaceuticals, Denmark) announced plans to restructure its 
European operations, resulting in 600 jobs being lost in subsidiaries, mainly in 
Europe.  

 Unilever (consumer goods, Netherlands/UK) announced the closure of a plant in 
Spain, with 166 redundancies, and the relocation of production to the UK.  

 Trade unions have expressed fears about the employment impact of mergers 
such as those in steel between Outokumpu (Finland) and Thyssen Krupp Inoxum 
(Germany), and in the defence industry between BAE Systems (UK) and EADS 
(the Netherlands). 

 
These developments reflect deepening economic globalisation, with economies and 
companies more closely connected across borders than ever before. This is of particular 
relevance in conditions of economic downturn, with national economies increasingly 
affected by negative developments beyond their control in other countries. As the OECD 
notes: "Global linkages have increased the economic interdependence between countries 
and this facilitated the spread of the crisis26". Companies are increasingly likely to be 
owned or controlled by multinational enterprises based in other countries, or to be 
dependent on foreign customers or suppliers. An indication of how far domestic 
employment in many EU Member States is reliant on multinationals based in other 
countries is provided by OECD figures published in 200927. “Affiliates under foreign 
control” accounted for around 40% or more of all employment in manufacturing in 
Ireland, Luxembourg, Slovakia and the Czech Republic, between 30% and 40% in 
Hungry, Belgium, Sweden and Poland, and 20%-30% in the UK, France, Netherlands, 
Austria and Denmark. In the services sector, foreign multinationals accounted for a 
somewhat smaller proportion of national employment, with rates of around 20% or more 

                                                 
26 

Measuring Globalisation: OECD Economic Globalisation Indicators 2010, 
http://www.oecd.org/industry/industryandglobalisation/measuringglobalisationoecdeconomicg
lobalisationindicators2010.htm 
27 OECD Science, Technology and Industry Scoreboard 2009 - 
http://statlinks.oecdcode.org/922009031P1G096.XLS 
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in Ireland, Slovakia, Sweden and Poland, and 10%-20% in the Czech Republic, Finland, 
the Netherlands, the UK, France, Austria, Belgium and Hungary. 
 
Company restructuring thus often has a transnational element, and this may imply the 
need for a transnational response (a point which is perhaps implicitly recognised by the 
recent growth of transnational company agreements dealing with the topic). It is not clear 
how action in individual Member States can deal effectively and coherently with, for 
example, minimising the internal social costs of a restructuring exercise such as that at 
Fiat IVECO where a decision taken at headquarters in Italy results in plant closures and 
job losses in Austria, France and Germany. 
 
Another transnational factor is that the social and economic costs of a restructuring 
operation are not necessarily restricted to one Member State. In border areas particularly, 
employees may live and work in separate countries (for example, the number of cross-
border commuters in the EU has been estimated as high as 850,00028) while the broader 
effects of a major restructuring exercise on the surrounding geographical area are not 
necessarily constrained by political borders. 
 
A further possible argument is that a degree of harmonisation of national provisions 
governing employers’ obligations in preparing and managing restructuring, with the 
resulting time and financial costs, would eliminate much of the potential for what might 
be called “redundancy regime shopping”. Trade unions often (with or without 
justification) accuse multinationals undergoing transnational restructuring of tending to 
concentrate job losses in countries where it is less time-consuming, complex or costly to 
implement redundancies. 
 
The EWCs Directive (2009/38/EC) stated in its recitals: “Procedures for informing and 
consulting employees as embodied in legislation or practice in the Member States are 
often not geared to the transnational structure of the entity which takes the decisions 
affecting those employees. This may lead to the unequal treatment of employees affected 
by decisions within one and the same undertaking or group of undertakings.” These 
justifications might be considered to apply equally to the current case, reformulated as: 
"Procedures for anticipating and managing restructuring as embodied in legislation or 
practice in the Member States are often not geared to the transnational structure of the 
entity which takes the decisions affecting employees. This may lead to the unequal 
treatment of employees affected by decisions within one and the same undertaking or 
group of undertakings". 
 
6.4.3 Increasing coherence 
A notable feature of the current situation in the Member States is that an integrated and 
coherent approach to dealing with restructuring is largely absent in terms of legislation, 
policy, practice and perceptions, and countries do not share a uniform view of what 
restructuring is. While relevant measures and practices are present in all countries, a 
unified conception of anticipation, preparation and management is rare. This point has 

                                                 
28 

See http://www.aebr.eu/files/publications/Annex_5-_Description_of_the_action.pdf) 
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been highlighted in recent research into the issue. For example, according to one 
overview29: “It is important to stress that within Europe there is no common 
understanding of restructuring at the national level: Restructuring in France means 
something totally different to the same process in Denmark or the UK, for example. 
Public debate on restructuring in Poland also differs from that in Hungary or Slovakia. 
Also the perception of restructuring by workers and their representatives differs 
significantly …”  
 
The ARENAS project30 found that “there is no universal agreement on either the concept 
of anticipation, or the concept of restructuring” and, on the particular issue of 
anticipation, noted: “One of the main issues to be addressed when attempting to 
summarise the range of anticipation measures that exist in the EU is the fact that 
anticipation is not a universally understood concept: anticipation means different things 
in different countries. In countries such as France, Italy and the Netherlands, for example, 
there are well-developed anticipatory systems and measures that have been in place for a 
relatively long time; anticipation in these countries is therefore an accepted concept that 
readily features in debates on restructuring. In other countries, however, and particularly 
in some of the new Member States, anticipation is not a concept that is readily discussed 
in public debates, which makes it more difficult to identify and evaluate the anticipatory 
measures in place in these countries, not least because they are often initiated on an ad 
hoc basis rather than in a structured way.” 
 
With regard to public interventions, ERM has noted that many of the restructuring 
instruments collected on its database (see Annex D) “have not explicitly been designed 
and implemented to support companies and workers in case of restructuring, but can 
‘only also’ be applied in such situations. Consequently, a specific or tailor-made support 
infrastructure for restructuring is widely missing31.” It further commented that “… in 
Austria, Belgium, Bulgaria, the Czech Republic, Denmark, Estonia, Greece, Lithuania, 
Malta, Norway, Poland, Portugal, Spain and the UK, there is no comprehensive, 
systematic or specialised framework for anticipating or managing restructuring in terms 
of a unified system of support instruments. One reason for this might be that 
restructuring – related to large job losses in many cases – is a taboo topic and hence is not 
often the subject of public debates, which would be a precondition for the establishment 
of a targeted system of support instruments.” These countries have numerous relevant 
general instruments and the “lack of a specific support system for restructuring does not 
seem to constitute a considerable problem” but “drawbacks arise if companies, workers 
and their consultants are not aware that such general measures could and should also be 
used in anticipating and managing restructuring or if overlaps occur”. 
 

                                                 
29 DG Employment, Social Affairs and Inclusion: “Comparative overview analysis of the ways in 
which the restructuring phenomenon is dealt with worldwide” Anticipation and Management of 
Restructuring in the European Union by Eckhard Voss (Wilke, Maack and Partner, Hamburg) & 
Antonio Dornelas (Lisbon University Institute) October 2011 
30 ARENAS, 27 National Seminars on Anticipating and Managing Restructuring, EU Synthesis 
Report, 2010 
31 Eurofound, Public instruments to support restructuring in Europe, ERM Report 2011, 2011 
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The possible EU legislative initiative on restructuring could address these problems, 
providing as it does for an explicit, coherent and integrated approach to anticipation and 
management, linking up the actions of employers, employees, employee representatives, 
public authorities and other stakeholders, and a single conception of what restructuring 
and anticipation are. At the very least, this would raise the visibility and awareness of the 
issue, and of its holistic nature. 
 

6.5 The type of EU-level action 
 
If the EU were to act on anticipation and management of restructuring, the question 
arises of whether the action should be binding legislation or some form of code of 
conduct or framework promoting best practice. 
 
With regard to the code of conduct approach, if this is to be based on an agreement 
between the EU-level cross-industry social partners, at present – as far as the author is 
aware – there seems little prospect of the partners reaching such an accord of their own 
accord. Their previous joint text on relevant issues – the 2003 “orientations for reference 
in managing change and its social consequences” – had a very uncertain status and does 
not appear to have had significant impact in practice. In the Commission’s words: “The 
main shortcoming of the text … lies in the lack of any appropriate dissemination and of 
any mechanism for its concrete application32.” The Commission has also noted that the 
orientations “did not make any headway owing to lack of visibility”33. The social 
partners have also carried out a range of other work on restructuring, such as seminars 
and joint studies (see Annex A.4), whose effect is unknown. For its part, the 
Commission’s conclusion is that “in spite of the commendable work of the European 
social partners in this field following previous Commission consultations, the adaptation 
capacity of companies, workers and regions needs to be further enhanced”. 
 
The lack of any clear precedents (as far as the author is aware) make it difficult to assess 
what effect a non-binding instrument adopted by the EU institutions might have on 
restructuring practice. As for the Commission’s extensive work over more than a decade 
to promote good practice in a non-binding way (see Annex A.3), whatever its 
achievements, the Commission’s own assessment that “the adaptation capacity of 
companies, workers and regions needs to be further enhanced” (along with the evidence 
set out in section 4 of the current assessment note) suggests that it has not resulted in 
anything like a universal adoption of good practice. It might also be noted that the 
concepts of anticipation, prevention and employability have long been incorporated into 
the European Employment Strategy (based on the open method of coordination), again 
without anything like a comprehensive or fully coherent response in national practice. 
 

                                                 
32 European Commission, 2012, Staff working document, SEC(2012) 59 final, Restructuring in Europe 
2011, accompanying the Green Paper Restructuring and anticipation of change, what lessons from the 
economic crisis? 
33 European Commission, Restructuring in Europe 2008 
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A small-scale survey conducted in 2010 by GHK, involving management and employee 
representatives in 40 large multinational companies active in the EU34 sheds some 
interesting, if only partial, light on this issue. The survey examined what mainly 
prompted the companies concerned to engage in a number of elements of good practice 
(as many of the companies concerned did), whether legal obligations, collective 
agreements, encouragement by non-binding instruments or “other reasons” (such as 
corporate policy, culture and strategy and good management practices). The findings 
(taking into account differences in views between managers and employee 
representatives) indicated that a majority of companies generally engaged in good 
practice because they were required to by law or collective agreements. This was the case 
with regard to: 

 preparing restructuring early and in dialogue with stakeholders – 86% (legal 
obligations 55% and collective agreements 31%); 

 providing measures to support redundant employees and enhance their 
employability – 79% (legal obligations 60% and collective agreements 19%), 

 establishing annual or multiannual plans for employment and skills 
development – 63% (collective agreements 34% and legal obligations 29%); 

 contributing to the actions of external stakeholders (at regional or sectoral level) 
aimed at minimising the impact of restructuring operations – 58% (legal 
obligations 29% and collective agreements 29%); 

 offering psychosocial support to employees affected by restructuring - 55% 
(collective agreements 38% and legal obligations 15%); and 

 including HR, employment and skills objectives focused on developing the 
workforce’s skills and competence in long-term strategic planning – 53% (legal 
obligations 40% and collective agreements 15%). 

 
“Other reasons” were most important with regard to: including HR, employment and 
skills objectives in long-term strategic planning (34%); establishing annual or multiannual 
plans for employment and skills development (28%). Encouragement by non-binding 
instruments was not cited by more than 15% of companies in any areas apart from 
contributing to the actions of external stakeholders aimed at minimising the impact of 
restructuring operations (42%) and offering psychosocial support to employees (18%). 
 
The survey also examined whether companies that did not engage in various good 
practices at present would do so if there was a non-binding European instrument 
encouraging them to do so. Unfortunately, the response rate was very low to these 
questions and few conclusions could be drawn. However, from the limited evidence, the 
majority response was broadly negative in terms of: including HR, employment and 
skills objectives in long-term strategic planning; establishing annual or multiannual plans 
for employment and skills development; early preparation of restructuring; contributing 
to the actions of external stakeholders; and offering psychosocial support. It was more 
positive with regard to establishing annual or multiannual plans for employment and 
skills development, and developing monitoring and reporting tools on restructuring. 
 
                                                 
34 GHK, Preparatory study for an impact assessment of a European Code of Conduct on Restructuring, 
Final Report, 2010 
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The GHK data at least suggest that legislation and collective agreements are rather more 
likely than any form of non-binding instrument to have an effect on companies’ 
restructuring practices. 
 
In contrast to the unknown potential of a non-binding EU instrument, the European 
Commission’s fitness check indicates that EU Directives on restructuring and I&C can 
and do achieve their objectives (see 6.3.1). However, their effect has not always been what 
was hoped for, and this is especially true of the framework I&C Directive. This lack of 
effectiveness and the potential role of a new Directive on restructuring is explored in 6.6 
below. 
 

6.6 Completing the framework? 
 
The EU has found it appropriate in the past to adopt Directives protecting employees 
and/or providing for I&C in the event of particular types or aspects of restructuring 
(insolvencies, business transfers, takeovers, collective redundancies) as well as a 
framework Directive establishing general I&C rights on a range of business, employment 
and change issues.  
 
The European Commission’s 2012 fitness check of the current EU Directives on I&C 
found that, taken as a whole, they are broadly “fit for purpose” (see 6.3.1). Each 
individual Directive was regarded as performing sufficiently well to be judged “fit” 
rather than “unfit” for purpose, though the I&C framework Directive received a 
somewhat marginal positive assessment. The effectiveness of the overall legislation was 
positively evaluated, though not highly so, and the framework Directive did not receive a 
very high rating. According to the fitness check, the fact that the effectiveness of current 
EU I&C legislation is evaluated lower than other aspects means that “while stakeholders 
may see the legislation as being well-designed relative to its purpose, it tends to deliver 
less than hoped for in practice”. The check concludes that the legislation is “delivering 
below its potential”.  
 
One conclusion that might be drawn from the fitness check is that EU legislation in this 
area is always going to have a limited overall impact, and not fully meet its objectives, 
given the great diversity of national legislative and industrial relations frameworks to 
which it has to be adapted, and the differences in existing regulation in the fields 
targeted. A limited overall positive effect might be all that can be expected and a 
judgment needs to be made as whether this is sufficient to warrant any new legislation. 
 
Another conclusion might be that the current legislative framework is incomplete and 
cannot be fully effective in its present form. While the fitness check found a positive 
evaluation of the coherence among the three existing Directives, they cannot be said to 
constitute a comprehensive framework for dealing with restructuring, as they address 
some structural restructuring events and not others, and have little to say on matters such 
as changes with qualitative effects on employment (see 2.5). Would the addition of a 
Directive on restructuring complete the framework and achieve a kind of “critical mass” 
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or promote synergies, thereby increasing the effectiveness of the existing Directives and 
helping them to deliver their potential, which they are currently failing to do? 
 
In 2002, in adopting the I&C framework Directive, the European Parliament and the 
Council of the EU set out a number of objectives (in the Directive’s recitals) focusing 
strongly on improving the anticipation and management of restructuring (see 2.5). 
However, the substance of the Directive did not mention explicitly many of the issues 
referred to, such as: improving risk anticipation; facilitating employee access to training; 
making employees aware of adaptation needs; increasing employees’ availability to 
undertake measures and activities to increase their employability; promoting employee 
involvement in the operation and future of the undertaking and increasing its 
competitiveness; employee training and skill development, with a view to offsetting 
negative developments or their consequences and increasing the employability and 
adaptability of employees; or incorporating the concepts of “anticipation”, “prevention” 
and “employability” into companies’ policies.  
 
Instead, the Directive aimed to establish a general framework setting out minimum 
requirements for the right to I&C of employees in undertakings or establishments. It left 
the practical arrangements for I&C to be defined and implemented in accordance with 
national law and industrial relations practices in individual Member States. The Directive 
defined information and consultation and provided that they should cover, as a 
minimum, a small range of fairly broad issues. 
The Directive also laid down a number of stipulation on the timing, method and content 
of information and consultation. 
 
The intention was presumably that the establishment of the framework and minimum 
content for I&C would lead, of itself, to improved anticipation and management of 
restructuring – for example in terms of risk anticipation, prevention, access to training 
and skill development, employee adaptation and employability. 
 
A decade after the Directive’s adoption, it is hard to find evidence that many of its 
objectives have been met fully, in terms of the anticipation and management of 
restructuring. For example, I&C is not always timely and serious decisions affecting 
employees are still being taken and made public without adequate prior I&C procedures. 
By no means all companies incorporate the concepts of anticipation, prevention and 
employability into their policies. Many employees do not have access to training and 
measures to increase their employability. Where employment is under threat, I&C does 
not always deal meaningfully with anticipatory training and skill development measures, 
with a view to offsetting the negative developments or their consequences and increasing 
employees’ employability and adaptability. National legal frameworks for I&C in some 
countries still adopt an essentially “a posteriori” approach to the process of change, 
neglecting the economic aspects of decisions taken and contributing neither to genuine 
anticipation of employment developments within the undertaking nor to risk prevention. 
 
At the same time, the contextual factors cited in the 2002 Directive - the new conditions 
created by globalisation of the economy, the EU’s priority objective of employment, the 
need for further development of the internal market to be properly balanced, and the 
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need for more supportive measures at national level in the light of increased competitive 
pressures at European level 
- continue to apply and have, arguably, become more pressing with the advent of the 
financial and economic crisis, the continuing restructuring since and the ongoing 
eurozone crisis. 
 
The incomplete impact on restructuring of the current EU I&C legislative framework is 
illustrated by some of the findings of the European Commission’s “fitness check” 
exercise. A web survey conducted as part of the check asked employee and employer 
representatives for an evaluation of the extent to which the current EU I&C legislation 
has an effect on practice in a range of areas relevant to restructuring. The proportions of 
respondents who regarded the current legislation as having a large or very large impact 
in practice were as follows: 

 better anticipation of change - 55% of employee representatives and 49% of 
employer representatives; 

 better management of change - 57% of employee representatives and 45% of 
employer representatives; 

 effectiveness of management decisions - 45% of employee representatives and 
36% of employer representatives; 

 increasing employees’ adaptability and employability - 49% of employee 
representatives and 33% of employer representatives; 

 increasing company awareness of the importance of investing in its workforce - 
56% of employee representatives and 38% of employer representatives; and 

 reducing redundancies - 47% of employee representatives and 14% of employer 
representatives. 

 
The legislation is therefore seen as having had an impact in these areas by, at most, a 
relatively small majority of representatives, and only a minority on some important 
aspects. It can thus be argued that the I&C framework Directive has failed to complete 
the EU legislative framework on restructuring effectively, and has not promoted 
enhanced anticipation and management to the extent intended. One explanation may lie 
in the fact that, while the collective redundancies and business transfers Directive placed 
obligations on employers, the I&C framework Directive, by contrast, created rights for 
employees. Further, it allowed Member States to require employees to take specific steps 
to trigger the introduction of I&C procedures, rather than making conformity with the 
Directive’s requirements mandatory for all relevant employers (see 6.3.2). Around half of 
the Member States make the application of the Directive’s I&C rights dependent on such 
triggering action. This has limited the Directive’s impact in those countries where it 
might have been expected to have the greatest effect – that is, the Member States without 
mature, long-standing employee representation systems and a strong cultural acceptance 
of the value of partnership and participation.  
 
A new Directive that is based on obligations rather than rights, and requires specific 
action on anticipation and management of restructuring, might prove considerably more 
effective than the I&C framework Directive has so far been 
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It was accepted by the European Parliament and Council that the I&C framework 
Directive was justified because its objectives - to establish a framework for employee 
information and consultation appropriate for the new European context - could not be 
adequately achieved by the Member States and could therefore, in view of the scale and 
impact of the proposed action, be better achieved at Community level. These 
considerations would arguably also apply to a new Directive on restructuring, whose 
scale and effects would be wider and deeper than that of the I&C framework Directive. 
Further, the European context has continued to change, with no sign that restructuring 
will recede to significantly lower levels following the upsurge during the depths (so far) 
of the crisis. 
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Annex A - Existing EU action 
 

A.1 Introduction 
 
The EU has a long history, dating back to the 1970s, of legislating on issues relating to 
restructuring and its employment aspects, and notably the information and consultation 
(I&C) of the employees affected. Further, since the 1990s, the EU has taken a range of 
non-legislative initiatives aimed at promoting the socially responsible anticipation and 
management of restructuring. For their part, the EU-level social partners have engaged in 
a range of activity in this field, at cross-industry and sectoral level. 
 

A.2 Legislation 
 
A relatively substantial body of existing EU legislation deals with issues related to those 
addressed by the possible new EU legislative initiative. One group of Directives, some of 
them dating back to the 1970s, deals with particular types or aspects of restructuring – 
insolvencies, redundancies, business transfers and takeovers – seeking to ensure the 
protection of workers’ entitlements and/or the involvement of employee representatives 
in the process, as follows: 

 The insolvency Directive (originally adopted in 1980, amended since and now 

codified in Directive 2008/94/EC35) provides minimum protection for 
employees in the event of their employers’ insolvency, requiring Member States 
to guarantee the payment of employees’ outstanding wage-related claims and to 
protect social security contributions. A 2002 amendment gave the Directive a 
specifically transnational aspect, clarifying responsibilities in the event of 
insolvencies of companies with activities in two or more Member States, and 
providing for cross-border cooperation in this area.  

 The business transfers Directive (originally adopted in 1977, since amended and 

now codified as Directive 2001/23/EC36) provides, in the event of transfers of 
undertakings, businesses or parts thereof, that the rights and obligations arising 
from employment contracts or relationships must be transferred from the “old” 
to the “new” employer, and that transfers cannot constitute grounds for 
dismissal. The Directive also provides for the I&C of employees’ representatives. 
It requires both the transferor and transferee to inform in good time 
representatives of the employees affected (or, in the absence of representatives, 
the employees themselves) about the transfer’s date, reasons and implications, 
and any measures envisaged in relation to the employees. Where the transferor 
or transferee envisages such measures in relation to employees, it must consult 
the employees’ representatives in good time with a view to reaching an 
agreement. 

                                                 
35 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32008L0094:EN:NOT 
36 

http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=3
2001L0023&model=guichett 
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 The collective redundancies Directive (originally adopted in 1975, since amended 

and now consolidated in Directive 98/59/EC37) deals principally with I&C. An 
employer envisaging collective redundancies (that is, redundancies exceeding a 
certain defined scale) must consult with representatives of the workers affected 
in good time with a view to reaching an agreement. These consultations must, at 
least, cover ways and means of avoiding the redundancies or reducing the 
number of workers affected, and of mitigating the consequences through 
accompanying social measures, including aid for redeploying or retraining 
redundant workers. The employer must also, in good time during the course of 
the consultations, inform workers' representatives, notably about the reasons for 
the projected redundancies, the number and categories of workers to be made 
redundant, the period over which the planned redundancies are to be effected, 
the proposed criteria for the selection of workers to be made redundant, and the 
method for calculating any additional redundancy payments. The employer must 
also notify the competent public authority about projected collective 
redundancies, which cannot take effect earlier than 30 days after this notification. 

 Employee representatives were given information rights over a further specific 

type of restructuring in 2004 by the takeovers Directive (2004/25/EC38). Notably, 
this provides that, once a takeover bid has been made public, the target company 
and bidder must inform the representatives of their employees or, where there 
are no representatives, the employees themselves, and communicate to them the 
offer document. This document must contain information on the safeguarding of 
employees’ jobs, any material change in conditions of employment, and the 
offeror's strategic plans and their likely repercussions on employment. 
Information relevant to the takeover must be made available to employee 
representatives at both the target and bidder company. 

 
A second group of Directives provides for general I&C rights or procedures/structures at 
national or European level, thereby requiring or enabling I&C over aspects of 
restructuring.  
 
The Directive which is closest in content to the possible new EU legislative initiative is 
that establishing a general framework for informing and consulting employees 

(2002/14/EC39). This Directive sets out EU-wide minimum requirements for employees’ 
I&C rights in undertakings with at least 50 employees or establishments with at least 20 
employees. It provides for:  

 information on the recent and probable development of the 
undertaking/establishment's activities and economic situation; 

                                                 
37 http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=3
1998L0059&model=guichett 
38 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0025:en:NOT 
39 

http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=3
2002L0014&model=guichett 
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 information and consultation on the situation, structure and probable 
development of employment within the undertaking /establishment and on any 
anticipatory measures envisaged, in particular where there is a threat to 
employment; and 

 information and consultation, with a view to reaching an agreement, on decisions 
likely to lead to substantial changes in work organisation or in contractual 
relations.  

 
The Directive provides that information must be given at such a time, in such a fashion 
and with such content as are appropriate to enable employees' representatives to conduct 
an adequate study and, where necessary, prepare for consultation. The timing, method 
and content of consultation must be appropriate, and the consultation must be 
conducted: at the relevant level of management and employee representation; on the 
basis of the information supplied by the employer and of the opinion that the employees’ 
representatives are entitled to draw up; and in such a way as to enable employees’ 
representatives to meet the employer and obtain a response, and the reasons for that 
response, to any opinion they might formulate. 
 
It is left to the Member States to determine the practical arrangements for exercising the 
above rights to I&C. Member States may allow management and labour, including at 
undertaking or establishment level, to negotiate agreements on the practical 
arrangements for I&C, which may differ from those laid down by the Directive. 
 
The other Directives in this group are transnational rather than national in scope and 
provide for the essentially optional creation of I&C structures or procedures, which may 
be used for dealing with restructuring-related matters. Most notably, the European 
Works Councils (EWCs) Directive (originally adopted in 1994, since amended and now 

recast as Directive 2009/38/EC40) allows for the establishment of EWCs or procedures 
for the purpose of I&C on transnational matters in multinational companies with at least 
1,000 employees in the EEA and at least 150 employees in each of at least two Member 
States. Information and consultation are defined in a similar way to the national 
framework I&C Directive, with an emphasis on timeliness and allowing employee 
representatives to carry out assessments and express opinions.  
 
The establishment of an EWC or procedure is not compulsory, but requires a request 
from employees or their representatives, or a management initiative. The content and 
operation of I&C is not specified in any detail by the Directive but left primarily to 
negotiation between management and employee representatives in each multinational. 
Only in the absence of an agreement may a set of statutory “subsidiary requirements” for 
EWCs apply, which provide for I&C on restructuring-related matters. These state that 
information of the EWC must cover the company’s structure, economic and financial 
situation, probable development, production and sales. Information and consultation 
must cover:  

 the situation and probable trend of employment;  

                                                 
40 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32009L0038:en:NOT 
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 investments;  
 substantial changes concerning organisation;  
 the introduction of new working methods or production processes;  
 transfers of production, mergers, cutbacks or closures of undertakings, 

establishments or important parts thereof; and  
 collective redundancies.  

 
Consultation must be conducted in such a way that employee representatives can meet 
central management and obtain a response, and the reasons for that response, to any 
opinion they might express. Where there are exceptional circumstances or decisions 
affecting the employees’ interests to a considerable extent, particularly in the event of 
relocations, the closure of establishments or undertakings or collective redundancies, the 
EWC has the right to be informed and to meet management to be informed and 
consulted. This I&C meeting must take place as soon as possible on the basis of a report 
drawn up by management, on which an opinion may be delivered at the end of the 
meeting or within a reasonable time. 
 
The other transnational I&C Directives refer solely to companies that opt to take the form 

of European Companies (Directive 2001/86/EC41) or European Cooperative Societies 

(2003/72/EC42). Very broadly, they provide for EWC-like I&C arrangements (plus 
board-level employee representation in some cases). 
 

A.3 Non-legislative action 
 
The main starting point for the EU institutions’ explicit interest in the socially responsible 
anticipation and management of restructuring was the establishment in 1997 of the 
Gyllenhammar high-level expert group on the economic and social implications of 
industrial change. The group issued its report, Managing change, in 1998, making a series 
of recommendations to political decision-makers, companies and the social partners. 
These highlighted the value of social dialogue, anticipation, training and safeguarding 
employability in managing change, and underlined the primary responsibility of 
employers in this area. Specific recommendations to the European Commission included 
the creation of an observatory on industrial change – this was followed up in 2001 with 
the establishment of the European Monitoring Centre on Change (EMCC). 
 
From 1998 to the onset of the crisis in 2008, the Commission took a wide range of 
initiatives on the anticipation and management of restructuring. Considerations of space 

preclude a full examination here43, but these initiatives included:  

                                                 
41 http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexapi!prod!CELEXnumdoc&lg=EN&numdoc=3
2001L0086&model=guichett 
42 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0072:EN:HTML 
43 See the July 2008 Commission staff working paper Restructuring and employment the 
contribution of the European Union [COM(2008) 419 final] for a summary – http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=SEC:2008:2154:FIN:EN:PDF 
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 consulting and encouraging action by the EU-level social partners (see A.4); 
 setting up a restructuring taskforce;  
 organising a series of Restructuring Forums to look at specific aspects of change; 
 conducting sectoral analyses; 
 providing financial assistance for relevant projects; and  
 commissioning research and reports.  

 
The anticipation and management approach was incorporated into the European 
Employment Strategy, and is inherent in the “flexicurity” principles that form part of the 

strategy. For example, these principles44 stress the importance of: adaptability; 
comprehensive lifelong learning strategies; continuous upgrading of skills; effective 
active labour market policies; support for those in employment to remain employable, 
progress and manage transitions both in work and between jobs; secure transitions from 
job to job, and incentives and support for such transitions; and upward mobility. The 
principles also emphasise the need for “a climate of trust and broadly-based dialogue 
among all stakeholders, where all are prepared to take the responsibility for change with 
a view to socially balanced policies” and the importance of the involvement of social 
partners in the design and implementation of flexicurity policies through social dialogue 
and collective bargaining. 
 
The European Globalisation Adjustment Fund (EGF) was set up in 2006 with the aim of 
helping to reintegrate into the labour market workers made redundant because of 
economic globalisation and changes in world trade patterns, through measures such as 
training and help in finding a new job.  
 
Since the outbreak of the crisis, the anticipation and management of restructuring has 
taken on an even more prominent place in EU employment policy. For example, an 
Employment Summit held in May 2009 identified a range of actions to address the effects 

of the crisis on employment45, which included the promotion by the Commission, 
Member States and social partners of mutual learning and the exchange of good practice 
on the anticipation and management of restructuring, with the goal of limiting the 
recession’s employment and social impact. In June 2009, the Commission issued a 
Communication calling on national governments, the social partners and the EU 
institutions to make a “shared commitment for employment” by adopting a various 
measures aimed at preserving jobs and helping people facing difficulties during the 

economic crisis, paving the way for future economic recovery46. This commitment’s 
priorities included maintaining employment, creating jobs and promoting mobility, 
though key actions such as a better anticipation and management of restructuring.  
 

                                                 
44 

http://register.consilium.europa.eu/pdf/en/07/st15/st15497.en07.pdf 
45 http://ec.europa.eu/economy_finance/publications/publication15267_en.pdf 
46 http://ec.europa.eu/social/BlobServlet?docId=2798&langId=en 
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The EU’s new jobs and growth strategy, Europe 2020, includes an “integrated industrial 

policy for the globalisation era”, launched by a Communication in October 201047. The 
policy sets out measures aimed at boosting growth and jobs by maintaining and 
supporting a strong, diversified and competitive industrial base and offering well-paid 
jobs. The policy’s priorities include better management and anticipation of economic and 
company restructuring, to help employees and companies to adapt to transitions 
required by excess capacity, modernisation and structural adjustment. The 
Communication states that management and workers’ representatives are the key players 
in agreeing on restructuring strategies at company level. Policy interventions aimed at 
avoiding hardship for workers affected and promoting new skills and jobs can help to 
avoid mass redundancies and the decline of entire regions or the relocation of entire 
industries, and to facilitate economic reconversion and the transfer of workers to new 
jobs and occupations. The Commission said that it would consult the EU-level social 
partners on the idea of drawing up a European framework for good practice in company 
restructuring (see A.4). 
 
A further Europe 2020 initiative, a Communication on “An agenda for new skills and 

jobs”48, adopted by the Commission in November 2010, reiterated the commitment to 
consult the social partners on developing an “EU framework for restructuring with a 
view to encourage a shift from purely reactive actions to more anticipative strategies and 
ensure its full application”. Anticipative strategies, the Commission stated, allow the 
needs arising from the transition to a low-carbon economy, and from sectors with 
structural excess capacities, to be taken into account. They can also help avoid social 
conflict through the negotiated management of restructuring operations, for example by 
developing occupational training and economic reconversions. 
 
In January 2012, the Commission published a Green Paper entitled “Restructuring and 

anticipation of change: what lessons from recent experience?” (COM[2012]7 final)49, 
launching a general public consultation on the issue, rather than a specific consultation of 
the social partners, as previously indicated. The Green Paper sought to identify 
successful practices and policies in restructuring and adaptation to change in order to 
promote employment, growth and competitiveness as part of the Europe 2020 strategy. It 
also aimed to contribute to “improving synergy between all relevant actors” in 
addressing challenges related to restructuring and adaptation. The Commission’s stated 
purpose was to “renew the terms of the policy debate” on restructuring in the light of the 
lessons learned from the economic crisis, and deep changes in economic and competitive 
contexts worldwide. 
 
Issues covered in the Green Paper included: lessons from the economic crisis; economic 
and industrial adjustment; adaptability of businesses and employability of workers; 
creating synergies in the process of industrial change; the role of regional and local 

                                                 
47 http://ec.europa.eu/enterprise/policies/industrial-competitiveness/industrial-
policy/files/communication_on_industrial_policy_en.pdf 
48 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52010DC0682:EN:NOT 
49 

 http://ec.europa.eu/social/BlobServlet?docId=7310&langId=en 
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authorities; and the impact of restructuring operations. In each area, the Commission 
asked a series of questions and invited responses from all interested parties. It plans an 
unspecified “initiative on restructuring and economic adjustment”, based on the outcome 
of the Green paper consultation, later in 2012. The Commission will consider new ways to 
better disseminate and effectively implement good practices, including at EU level, for 
dealing with both immediate concerns related to the economic crisis and long-term 
competitiveness objectives. Further, the consultation will contribute to “steering a 
renewed debate at EU level on a possible approach to and framework for restructuring”. 
 
In practical terms, the Commission has produced a “toolkit” on restructuring, which 
provides guidance on anticipating, preparing and managing corporate restructuring in 
an economically efficient and socially responsible way, aimed at all stakeholders. The 

restructuring toolkit50 is based on the principle that fostering a culture of practical 
anticipation among stakeholders is hugely important in corporate restructuring. Such a 
culture can factor in the risks inherent to restructuring, so that any gain in 
competitiveness is accompanied by greater adaptability among workers, while ensuring 
that: their career paths are secured; the economic fabric of the regions and communities 
affected is preserved; and new prospects are opened up for local labour markets.  
 
The toolkit involves a number of mutually interdependent guidelines for employers, 
employee representatives, individual employees, the social partners and regional and 
national authorities. The guidelines refer to: 

 ongoing, continuous action related to the planning and adaptation of jobs and 
skills, not specifically linked to a particular restructuring exercise;  

 action during a particular restructuring process or operation, aimed at mitigating 
its employment effects; and  

 follow-up action after a particular restructuring process or operation. 
 
This reflects the view that developing a culture of adaptation to change and the 
instruments to facilitate adaptation on a continuing basis will equip companies, workers 
and regions better to cope with crisis restructuring situations, while effective evaluation 
and monitoring of restructuring operations can significantly increase the effectiveness of 
adaptation. 
 
The toolkit’s guidelines draw on the experience of companies, workers’ representatives, 
the social partners and public authorities at all levels, gathered by the Commission in 
recent years through means such as the Restructuring Forums, workshops, studies and 
reports. They also draw on the EU-level social partners’ 2003 orientations for reference in 
managing change and its social consequences (see A.4). 
 

The toolkit is accompanied by a more detailed “checklist on restructuring processes”51, 
setting out best practices for stakeholders at the various stages of restructuring, following 
the same outline as the toolkit.  

                                                 
50 http://ec.europa.eu/social/BlobServlet?docId=2800&langId=en 
51 http://ec.europa.eu/social/BlobServlet?docId=2741&langId=en 
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In 2009, the EGF rules were changed, in the light of the recession, to enable the Fund to 
cover redundancies caused by the economic crisis. Further, the EGF was extended to 
smaller-scale redundancies, while the level of financial support provided was increased. 
 

A.4 Social partner actions and consultations 
 
In 2002, the European Commission launched (under art. 138 of the then EC Treaty) a first-
stage consultation of the EU-level social partners, at cross-industry and sectoral level, on 
“Anticipating and managing change: A dynamic approach to the social aspects of 

corporate restructuring”52. The initiative aimed to stimulate dialogue between the social 
partners with a view to identifying and developing best practice in anticipating and 
managing restructuring. It suggested various possible relevant areas of action and asked 
the social partners for their views on the advisability of laying down certain principles at 
EU level for action to support good practice in companies undergoing restructuring, and 
on the way such principles should be developed and laid down, possibly including 
agreements at cross-industry or sector level. 
 
In response, the cross-industry social partners conducted seminars and case studies and 
produced (though did not formally agree) in October 2003 a joint text entitled 

“orientations for reference in managing change and its social consequences”53. This 
identified a range of factors that can help prevent or mitigate the negative employment 
and social effects of restructuring. It stressed the importance of good-quality social 
dialogue in a climate of trust and a positive attitude in preventing and limiting the 
negative consequences of change. The document emphasised a need to: 

 explain the reasons for change to the employees and their representatives in good 
time; 

 inform and consult employees effectively throughout the process of change;  
 maintain and develop employees’ skills and qualifications in order to enhance 

their employability;  
 take into account the economic and social repercussions of restructuring on the 

regions affected; and  
 consider the specific situation of subcontractor SMEs.  

 
The exact status and expected impact of the orientations were not clear and the document 
contained no provisions on implementation or follow-up, limiting its practical impact. 
 
In 2005, the Commission initiated a second-stage social partner consultation (under art. 

138) on “Restructuring and employment”54. It called on the partners to continue with 
their work to identify good practices with regard to the anticipation of, and support for, 
restructuring operations and to find the means of ensuring their application. The 

                                                 
52 http://ec.europa.eu/social/BlobServlet?docId=101&langId=en 
53 

http://ec.europa.eu/employment_social/dsw/public/actRetrieveText.do?id=10407 
54 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2005:0120:FIN:EN:PDF 
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Commission encouraged the social partners to be more proactive in the management of 
restructuring and to step up cooperation in order to: 

 promote the application and follow-up of their 2003 orientations on restructuring 
activities, and a discussion on the way forward;  

 encourage the adoption of best practice set out in the orientations; and  
 develop a common approach in areas such as training, mobility, the sectoral 

dimension of restructuring and anticipation. 
 
The cross-industry social partners’ main response to the second consultation was to 
organise a series of national seminars and joint studies on restructuring in the Member 

States, over the period 2004-09, culminating in an EU-level joint study in 201055. The 
partners also agreed to promote and assess their 2003 joint orientations. 
 
As noted above, the European Commission’s 2010 Communication on industrial policy 
included a commitment to consult the EU-level social partners on a European framework 
for good practice in company restructuring (see A.3). The Commission argued that the 
partners’ 2003 orientations needed to be revisited to integrate knowledge subsequently 
accumulated on the best ways to anticipate and manage restructuring and to take into 
account the experience of the economic and financial crisis. Updated orientations on 
restructuring could, in the Commission’s view, be very useful in reinforcing the capacity 
of businesses and workforce to adapt to a fast-changing economic environment. 
 

In an October 2010 Communication, “Towards a Single Market Act”56, the Commission 
stated that “beyond purely reactive approaches to the economic and financial crisis, pre-
emptive strategies have allowed businesses to ward off industrial disputes through the 
proactive and negotiated management of restructuring operations”. This constituted “a 
precondition for economic success and is a social requirement, since it enables resources 
to be redistributed to emerging sectors and opens new windows of opportunity for 
workers when their jobs are at risk”. A European framework for restructuring exercises 
would “make for an environment based on mutual trust”, and the Commission thus said 
that it would consult the social partners “in order to create a European framework for the 
advance planning of industrial restructuring”. This plan was reiterated in the November 
2010 Communication on “An agenda for new skills and jobs”. 
 
The Commission’s planning documents for 2011 included a consultation of the social 
partners on an “EU code of conduct in the field of change and restructuring that will act 
as a reference framework for all the stakeholders involved”, but this did not occur during 
2011. In January 2012, the Commission issued the Green Paper on restructuring and 
anticipation of change (see A.3), which launched a general public consultation on the 
issue, rather than a specific consultation of the social partners. The Paper stated only that 
it would contribute to “steering a renewed debate at EU level on a possible approach to 
and framework for restructuring”. The document did note that “in spite of the 

                                                 
55 http://resourcecentre.etuc.org/linked_files/documents/RestrFinalEN.pdf 
56 http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0608:REV1:EN:PDF#page=2 
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commendable work of the European social partners in this field following previous 
Commission consultations, the adaptation capacity of companies, workers and regions 
needs to be further enhanced”. The Commission asked for views on how existing 
orientations and guidelines on restructuring could be improved in light of lessons 
learned from the crisis and new economic and social challenges.  
 
With regard to the EU-level sectoral social dialogue, the social partners in a number of 
sectors have conducted joint work and/or agreed joint texts on restructuring-related 
issues in recent years. A number of cases are identified in the European Commission’s 
Restructuring in Europe 2011 report. The following are examples of initiatives relevant to 
the anticipation and management of restructuring: 

 In 2008, the sectoral social partners in the chemicals industry agreed a set of 
“joint lessons learned on restructuring, managing change, competitiveness and 

employment” (based on a joint project)57. The lessons included findings on good 
practices in handling restructuring, such as: building trust and working together 
constructively; discussing possible scenarios for change management; 
communicating and informing in a regular and timely way, keeping 
employability high through continuous lifelong learning with investment from 
employers and employees; implementing programmes (training, information etc) 
to prepare employees for new tasks; using financial resources for investments in 
employability; and working closely with local institutions and organising 
internal job markets. The document also noted that, while national experiences 
and labour relations must be respected, cross-country restructuring needs broad 
discussions with all those affected. 

 The European social partners in the electricity sector published in December 2008 

a “toolkit” for socially responsible restructuring58, highlighting best practice 
identified through case studies and analyses. The toolkit stresses the importance 
in successful restructuring of timely, active, collaborative and fully engaging 
social dialogue, as well as of anticipation and transparency, and long-term 
workforce planning. The toolkit provides a series of practical checklists in areas 
such as training, retraining and redeployment; health and psychosocial issues; 
and the role of public authorities. 

 

                                                 
57 http://ec.europa.eu/employment_social/dsw/public/actRetrieveText.do?id=8735 
58 http://ec.europa.eu/employment_social/dsw/public/actRetrieveText.do?id=8751 
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Annex B - Employers’ current statutory obligations in restructuring 
 

B.1 Introduction 
 
The main aim of the proposed EU legislative initiative would be to influence the 
behaviour of companies in relation to the anticipation, preparation and management of 
corporate restructuring, by placing a series of obligations on employers (see 2.2). This 
annex examines the current statutory requirements on employers in the main areas 
covered by the proposed initiative. It draws on national legislation and a wide range of 

comparative sources59. 
 

B.2 Anticipation 
 
B.2.1 General 
 
At present, across the EU, companies face few statutory obligations in the field of 
anticipating restructuring. In the areas of long-term strategic planning, long-term 
development of adaptability and employability, and anticipation of employment and 
skills needs, there is a general absence of legislation in the Member States. The main 
exception is France, where statute, while not specifically requiring employers to carry out 
long-term anticipation, provides employees with several relevant entitlements. Notably, 
employees are entitled to a two-yearly career-development interview with their employer 
to identify possible training and skills-development opportunities and draw up a 
personal career plan. From the age of 45, employees are entitled to five-yearly interviews 
to assess their situation, development and training needs during the remainder of their 
career. Employees are also entitled every five years to a skills assessment (bilan de 
compétences) to assess their professional and personal skills, aptitudes and aims, with a 
view to drawing up a personal development and/or training plan (a similar scheme 
exists in Belgium).  
 
French legislation also encourages collective bargaining on a more general anticipatory 
approach (see C.2) and, in large companies that have reached an agreement on 
anticipation, allows for the use of “mobility leave” (congé de mobilité). This statutory 
scheme aims to help companies to anticipate change and employees to makes secure 
transitions, as far “upstream” as possible, by retraining or re-employing employees 
before job loss becomes necessary. Employees can voluntarily take mobility leave, during 
which they benefit from measures such as training, work placements with their own or 
another employer, and job-seeking assistance. The employment contract terminates at the 
end of the leave. 
 
Also of potential relevance are provisions in German company law that require many 
firms to establish a system of measures and control instruments that identify 
developments, at an early stage, which might negatively affect the continued existence of 
the company.  

                                                 
59 

See References at the end of this document. 
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B.2.2 Training 
 
In the area of training, there is rather more legislative intervention in the Member States, 
albeit rarely specifically linked to anticipation of change, but this is patchy and 
requirements differ from country to country. 
 
In relatively few Member States are employers under a statutory obligation to train 
employees (except in specific areas such as health and safety), and these obligations are 
not generally quantified. Examples include the following: 

 In France, employers are obliged to provide training (paid as normal working 
time) to enable employees to adapt to change in their job and maintain their 
capacity to stay in employment, in the light of changes in jobs and technology 
and organisational developments.  

 In Portugal, employers have a general statutory duty to contribute to improving 
their employees’ productivity and employability, including through adequate 
vocational training to enhance their skills. Further, Portuguese employers are 
specifically obliged to: promote the development of employees’ skills, with the 
aim of improving their employability and enhancing the business’s productivity 
and competitiveness; ensure that all employee can exercise their individual 
entitlement to training (see below); provide training to at least 10% of their 
employees each year; and draw up annual or multiannual training plans – based 
on an assessment of employees’ needs and specifying the goals, content, 
providers, location and timing of training.  

 Employers in Slovenia are obliged to provide training for employees if so 
required by the needs of the work process, or if the training can prevent 
termination of the employment contract due to incapacity or business reasons.  

 
Several other countries have rather less specific provisions in this area, such as Poland 
where employers are generally obliged to “facilitate the upgrading” of their employees’ 
vocational qualifications, or Bulgaria, where employers are obliged to provide conditions 
for the improvement of employees’ qualifications and skills, so as to enable them to 
perform their work duties effectively and promote their future professional development. 
 
Rather than employers’ obligations, relevant statutory provisions on training tend to refer 
more to employees’ rights to training or to training/education leave. Training rights for 
employees, either quantified or unquantified, exist in various forms in around half of the 
Member States. Examples of quantified national arrangements are provided in table B.1. 
 
Table B.1 Examples of quantified statutory training rights for employees 
 
Country Employees’ training entitlements 
Belgium Employees are entitled to time off on full pay to attend recognised 

vocational or general training courses (the employer can claim back the 
pay from the public authorities). This paid training leave entitlement is 
subject to an annual maximum of between 80 and 120 hours, depending 
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on the content of the course and its relationship with the employee’s job. 
Employees may also use their entitlement to take a sabbatical or reduce 
their working time, under a national “time credits” scheme, for training 
purposes. 

France Employees have a statutory individual right to receive 20 hours of training 
per year (the annual entitlement can be saved for up to six years). The type 
of training is agreed between the employer and employee. The training 
should occur outside working hours (during which time the employee 
receives 50% of normal pay from the employer), unless a collective 
agreement provides for some training to fall within paid working hours. 
Employees are also entitled to unpaid individual training leave to attend 
training courses of their choice, for example to improve their qualifications 
or help them to change jobs. The leave lasts up to one year for full-time 
courses, or 1,200 hours for part-time courses. 

Portugal Employees are entitled to a minimum of 35 hours of continuing vocational 
training a year, provided by the employer or an external body, relating to 
recognised skills and qualifications. If the employer does not provide the 
employee with the statutory minimum amount of training, the employee 
is entitled to take the equivalent paid time off to attend external training 
courses.  

Spain Employees have a general right to development and vocational training at 
work, and to participate in training programmes and activities aimed at 
improving their employability. They are entitled to receive from their 
employer the training necessary to adapt them to changes in their job 
(time spent in such training must be treated as working time) and 
appropriate unpaid time off to attend training or vocational updating 
courses related to their job. Specifically, employees are entitled to paid 
leave of 20 hours per year for vocational training for work related to the 
company’s activity (the entitlement may be carried over for up to five 
years). 

 
B.2.3 Long-term planning 
 
Legislation rarely provides specifically for involvement of employee representatives in 
developing company mechanisms that anticipate and plan for future employment and 
skills needs, including multiannual plans. The framework I&C Directive provides, as an 
EU-wide minimum, for information on the probable development of the company’s 
activities and economic situation, and information and consultation on the probable 
development of employment and on any anticipatory measures envisaged, but this does 
not require any involvement in long-term anticipation and planning. Looking at national 
legislation, a few Member States provide for some form of involvement in this area, but 
this is rarely comprehensive, detailed or with a genuinely long-term perspective. The 
main examples are set out in table B.2. 
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Table B.2 Main examples of national provisions on employee representatives’ 
involvement in companies’ employment and skills planning 
 

Country Employees representatives’ involvement 
Finland Employers’ obligatory annual employment and training plans (and any 

changes to them) are subject to cooperation with employee 
representatives. Employment plans relate to the composition, size and 
nature of the workforce, while training plans deal with training needs 
and provision, by employee category, linked with anticipated 
developments in employment. Employers must also provide employee 
representatives with a comprehensive twice-yearly report on the 
company's economic situation, which includes prospects for employment, 
presented in such a way as to enable discussion. 

France As well as being obliged to inform works councils regularly about the 
development of employment, skills and training, employers must inform 
and consult about their annual or multiannual forecasts and any 
preventive and training actions that they intend to implement in the light 
of these forecasts. 

Germany Works councils have I&C rights on matters relating to personnel 
planning, including present and future personnel needs, measures 
resulting from these needs, and vocational training. 

Luxembourg Employers must inform and consult employee committees at least once a 
year on the company’s current and foreseeable employment 
requirements, and any vocational training, retraining or adjustment 
measures and their implications for employees. 

Netherlands Employers must inform works councils about any multiannual plans, 
estimates or budgets that they draw up, and discuss such plans with the 
works council. Works councils are also entitled to information at least 
annually on the company’s employment and personnel policy, forecasts 
and future policy. 

Spain Workers’ committees must be informed quarterly on the forecast 
development of employment, with a right to be consulted if changes are 
foreseen. 

 
Another channel by which employee representatives may have an input into long-term 
anticipation and planning of employment and skills is through involvement in company 
training policy and provision. Legislation provides specifically for such involvement in 
around half of the Member States, This normally takes the form of general information 
and/or consultation rights over vocational training, as in Belgium, the Czech Republic, 
France, Germany, Hungary and Romania. Employee representatives have somewhat 
stronger involvement rights on training in cases such as Finland, Greece, the Netherlands 
and Portugal. However, in no country do such rights appear to link these rights explicitly 
with anticipating and planning for future employment and skills needs, or drawing up 
multiannual plans. Similarly, while many countries provide for employee representatives 
to receive information, often quite detailed, on the employer’s financial and economic 
situation and the developments of its business, sometimes including broader sectoral 
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issues, there is no obligation to relate this to planning future employment and skills 
needs. 
 

B.3 Preparation and management 
 
B.3.1 Information and consultation  
 
As regards the involvement of employee representatives in specific restructuring events 
and decisions, all Member States must at least follow the minimum I&C requirements of 
the relevant EU Directives (see A.2) in respect of: collective redundancies; business 
transfers; takeovers; the situation, structure and probable development of employment 
and any anticipatory measures envisaged, in particular where there is a threat to 
employment; and decisions likely to lead to substantial changes in work organisation or 
in contractual relations. 
 
National legal provisions stick fairly closely to the Directives’ minimum requirements in 
cases such as Bulgaria, Cyprus, Estonia, Ireland, Italy, Latvia, Lithuania, Malta, Poland, 
Romania and the UK. However, the other Member States require I&C on a wider range of 
restructuring-related decisions, or on further specific types of restructuring, as 
summarised in table B.4. 
 
Table B.4 Statutory I&C requirements on restructuring-related issues, in excess of or 
more broadly framed than the minimum provisions of relevant EU Directives 
 
Country I&C requirements 
Austria Works councils’ I&C rights cover all dismissals and any planned change 

to the business that may have major consequences, including the cutback, 
closure or relocation of operations, mergers, changes to the company’s 
work or business organisation, the implementation of new working 
methods or significant rationalisation or automation measures, and 
changes to the company’s legal form or ownership structure. 

Belgium Works councils’ I&C rights include all measures with the potential to 
modify working conditions, work organisation and output, or 
employment contracts, as well as the implications for employment and 
work organisation of envisaged decisions relating to mergers, closures 
and other important changes to the company’s structure. 

Czech 
Republic 

Works councils have I&C entitlements over changes to the employer’s 
structure, legal capacity and objectives, rationalisation/efficiency or 
organisational measures, and changes to basic working conditions 
matters. 

Denmark Statutory I&C rights cover plans for major industrial changes or 
restructuring, including the introduction of new technologies, while joint 
management-employee representative cooperation committees (based on 
collective agreements) are responsible for exchanging views and 
considering proposals on the planning of production and work and the 
implementation of major changes in the company, as well as for assessing 
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consequences of the introduction of new technology or changes in 
existing technology. 

Finland Statutory issues for I&C include any major changes in the company’s 
economic and financial development and specifically: major changes in 
work methods, organisation and distribution; major investments or 
reorganisations; changes in activities affecting employees’ situation; 
major closures, transfers, reductions or expansion of operations; all 
dismissals, temporary lay-offs or working time reductions for economic, 
financial and organisational reasons; rationalisation plans; and 
subcontracting. 

France The I&C rights of works councils encompass: any decision on the 
company’s management and economic/financial development, on work 
organisation, or on production methods, where such a decision has a 
collective effect on employees; measures that will affect the size or 
structure of the workforce, the duration of working time, employment 
conditions, working conditions or vocational training; the introduction of 
new technologies; changes to the company's economic or legal structure, 
such as mergers, sales, acquisitions and major changes in production 
structures; administration or company rescue proceedings; “plans to 
safeguard employment” in the event of redundancies (see B.3.6); and 
criteria for selection for redundancy. 

Germany Works councils’ I&C entitlements include personnel planning, dismissals, 
cutbacks, closures, mergers, divestments, important organisational 
changes, the introduction of new work methods and production 
processes, and temporary reductions or increases in normal working 
hours. 

Greece Works councils’ rights include advance information before company 
decisions in areas such as: changes to the company's legal status; the 
transfer, expansion or reduction of operations; the introduction of new 
technology; changes in employment structure and levels; and lay-offs or 
short-time work. 

Hungary The I&C rights of works councils include: major planned decisions 
implying a significant modification of the employer’s activities; 
improvement projects; plans affecting a large number of employees, 
especially reorganisation, modernisation or divestment; and the 
introduction of new work organisation methods. 

Luxembourg I&C covers matters such as: the company’s current and foreseeable labour 
requirements; vocational training, retraining or adjustment measures and 
their implications for employees; major decisions relating to facilities, 
equipment and working methods, and their effects on working 
conditions; economic or financial decisions (eg with regard to production, 
investment policy, relocation, cutbacks, expansion, mergers or 
organisational changes) that might have substantial effects on the 
company’s structure or employment levels. 

Netherlands Works councils’ I&C entitlements include: divestments; closure of 
operations or a significant part thereof; significant reductions, expansions 
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or other change in the company’s activities; relocations, major 
investments and loans; the introduction of significant new technology; 
major changes to the company’s organisation or the location of 
operations; and recruitment.  

Portugal I&C rights apply to areas such as: individual dismissals; plans to change 
the company’s aims, capital or activity; moving the location of the 
undertaking or establishment; any measure that could result in a 
substantial reduction in the workforce, worsening of working conditions 
or change in work organisation; closing the company or applying for 
insolvency; temporary reductions of working hours or suspension of 
employment contracts on economic, structural or technological grounds; 
company restructuring processes in general; and changes to working 
conditions. 

Slovakia Employee representatives have I&C rights in relation to: matters affecting 
employees’ economic and social interests; decisions that may result in 
substantial changes in work organisation; organisational changes, 
including the cutback or closure of operations, mergers, and changes of 
legal form; and termination of employment contracts. 

Slovenia The I&C entitlements of employee representatives include: changes in 
activity, the organisation of production and technology; the company’s 
status; status changes; the sale or closure of the company or important 
parts thereof; major ownership changes; recruitment plans; substantial 
outsourcing or relocation; and workforce reductions. 

Spain The I&C rights of employee representatives include: restructuring of the 
workforce and cuts in employment, whether full, partial, definitive or 
temporary; reductions in working hours; merger or acquisition processes; 
and modifications of the company’s legal structure that could affect the 
level of employment.  

Sweden Where employers are bound by a collective agreement, the signatory 
trade union has I&C rights relating to significant changes in the 
employer’s activities or in employees’ working or employment 
conditions. 

 
 
B.3.2 Stronger forms of involvement 
 
Employee representatives are generally entitled only to information and/or consultation 
over restructuring-related matters. However, in a few countries – notably Austria, 
Belgium, Finland, Germany, the Netherlands, Portugal, Slovenia and Sweden – their 
involvement in some aspects of restructuring can go beyond pure I&C, sometimes 
involving a form of co-decision. Table B.5 summarises the position in these Member 
States. 
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Table B.5 Statutory involvement of employee representatives in restructuring-related 
issues, in excess of information and consultation 
 
Country Nature of involvement 
Austria Where a planned business change may have serious disadvantages for a 

significant proportion of the workforce, the works council can demand 
the negotiation of a social plan, in the form of a works agreement, setting 
out measures to prevent, eliminate or mitigate these disadvantages. 

Belgium Works councils, as joint employer-employee representative bodies, take 
decisions on the general criteria to be used for selection for redundancy 
on economic or technical grounds and on choosing the outplacement 
provider to be used, where the employer makes redundancies and 
provides outplacement services for a significant number of the workers 
concerned.  

Finland Employers must hold cooperation negotiations with employee 
representatives – though with no obligation to reach agreement – before 
taking decisions on plans relating to employment and training, and on: 
major changes in work methods, organisation and distribution; major 
investments or reorganisations; changes in activities affecting employees’ 
situation; major closures, transfers, reductions or expansion of operations; 
all dismissals, temporary lay-offs or working time reductions for 
economic, financial and organisational reasons; and rationalisation plans. 
The obligation to negotiate also applies to issues such as the principles for 
using subcontracting. 

Germany In companies with more than 20 employees, if the employer plans 
changes that may entail substantial disadvantage for a large part of the 
workforce, it must negotiate a “reconciliation of interests” 
(Interessenausgleich) on the issue with the works council. In the event of 
planned collective redundancies, the employer must negotiate with the 
works council over a social plan to mitigate the disadvantages for the 
employees concerned. If the parties cannot agree, a conciliation board 
decides on the issue. The works council must also give its consent to any 
recruitment, grading, regrading or transfer (if the works council refuses 
consent, the employer must apply to courts for a decision on the issue).  

Netherlands Employers must seek the works council's advice (at a time when this 
advice can still significantly affect the decision) on decisions in areas such 
as: business transfers; takeovers and divestments; closure of operations or 
a significant part thereof; significant reductions, expansions or other 
changes in the company’s activities; relocations, major investments and 
loans; the introduction of significant new technology; major changes to 
the company’s organisation or changes to the location of activities; 
substantial redundancies; and the recruitment or hiring of labour. If the 
employer does not follow the works council’s advice, it must give reasons 
and postpone implementation of the decision for one month, unless the 
works council agrees to waive this. The council may challenge the 
decision in court within this one-month period. If the court finds in the 
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works council's favour, it can order the employer to revoke its decision 
and reverse its consequences, or prohibit the employer from taking 
specified actions. Works councils must also give their consent to decisions 
relating to rules for dismissals and to training. 

Portugal Workers’ committees have a right to “participation” in company 
restructuring processes and changes to working conditions. This means 
entitlement to: receive advance I&C on restructuring plans and projects; 
receive information on the final details of the restructuring and give an 
opinion before the measures are implemented; meet the management 
bodies responsible for preparing the restructuring; and make suggestions, 
demands or criticisms to management. Further, employers are required to 
consult the workers’ committee before: moving the location of the 
undertaking or establishment; taking any measure that could result in a 
substantial reduction in the workforce, worsening of working conditions, 
or change in work organisation; closing the company or applying for 
insolvency. The workers’ committee and the employer must attempt to 
reach a consensus on such matters, though the committee has no right of 
co-decision or veto. 

Slovenia Employers must obtain the consent of the employees’ council over 
decisions that will result in a significant reduction in the workforce. The 
council can refuse consent if the company’s proposals do not include a 
draft social plan to accompany the planned redundancies (see B.3.6), or if 
it disputes the grounds given for the workforce reduction. An arbitration 
procedure applies where consent is withheld. 

Sweden Where an employer is bound by a collective agreement, it is obliged to 
negotiate in advance with the trade union over any decisions involving 
significant changes in the employer’s activities or in employees’ working 
or employment conditions. The employer is required to hold talks and 
listen to the union’s counter-proposals, but not to reach an agreement or 
take the union’s views into account. Trade unions also have a right of 
“veto” over any decision by the employer to use temporary agency 
workers and subcontractors 

 
It should be noted that in no Member State is there an obligation on employers actually to 
reach an agreement in the obligatory consultations over avoiding or reducing collective 
redundancies and mitigating the consequences through accompanying social measures, 
or on decisions likely to lead to substantial changes in work organisation or in contractual 
relations, before proceeding to make the redundancies. 
 
B.3.3 Social plans 
 
In Austria, Finland, France, Germany, Luxembourg, Slovenia and Spain, legislation 
provides specifically for a form of social plan in the event of planned collective 
redundancies, and in the event of any planned business change may seriously 
disadvantage a significant proportion of the workforce in the case of Austria.  
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In Austria, Germany and Luxembourg, social plans are explicitly matters for negotiation 
between the employer and employee representatives. Brief details of the legislation in 
Austria and Germany are provided in Table B.5. In the event of collective redundancies 
in Luxembourg, the employer must negotiate with employee representatives over a social 
plan aimed at avoiding or reducing the redundancies, and mitigating the consequences 
through assistance for retraining or redeployment (unless the employer is covered by a 
recent “job protection plan” – see C.3) and financial compensation. In these three 
countries, in the event of failure to agree, the matter can be referred to an external 
conciliation or arbitration body for resolution. 
 
In the other four countries, the situation is rather different. The employer is obliged to 
draw up a form of social plan and consult (or negotiate, in the case of Finland) with 
employee representatives on it, but the responsibility to formulate and implement the 
plan is essentially the employer’s. The content of these plans – in Finland, France, 
Slovenia and Spain – is outlined in table B.6. 
 
B.3.4 Early preparation 
 
In terms of the timing of employee representatives’ involvement in restructuring, the EU 
legislation sets out a number of relatively general provisions. The framework I&C 
Directive requires: information on relevant matters at a time that is “appropriate” to 
allow employees to carry out an adequate study and, where necessary, prepare for 
consultation; and consultation with “appropriate” timing, which implicitly means timing 
that enables employee representatives to draw up an opinion, meet the employer, obtain 
a response (and the reasons for that response) to any such opinion and, on particular 
matters, negotiate over a possible agreement. The collective redundancies Directive 
provides for employers contemplating redundancies to begin consultations (with a view 
to reaching an agreement) with employees’ representatives “in good time” over ways of 
avoiding, reducing or mitigating the redundancies, and to provide information “in good 
time” during the consultations to enable workers' representatives to make constructive 
proposals. The business transfers Directive provides for the transferor to provide 
information “in good time”, before the transfer is carried out, and for the transferee to 
provide information “in good time”, and in any event before its employees are directly 
affected by the transfer. Where the transferor or the transferee envisages measures in 
relation to its employees, it must consult their representatives “in good time”, with a 
view to reaching an agreement. 
 
National legislation on I&C over the issues covered by the Directives, and on other 
aspects of restructuring, tends to use similar stipulations of “in good time”, “timely” or at 
an “appropriate” time for the stage at which employers should involve employee 
representatives. The arguably somewhat stronger formulation of “as soon/early as 
possible” is used in cases such as Austria, Cyprus and Denmark. 
 
Specific timeframes are not very common and refer mainly to collective redundancies, 
providing that redundancies may not occur for a minimum period after the start of the 
I&C procedure. This matches the 30 days’ minimum period stipulated by the collective 
redundancies Directive for advance notification of the relevant public authorities, in cases 
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such as Bulgaria, the Czech Republic and Ireland, but is longer – either generally or in 
cases of larger-scale redundancies – in countries such as Finland, France and the UK. 
Specific timeframes for I&C on business transfers are also stipulated in some countries, 
such as Lithuania and Slovakia. In Slovenia, employers are obliged to provide 
information to employee representatives at least 30 days before taking any decisions on 
the company’s status and on personnel issues, and organise consultations at least 15 days 
before taking such decisions. 
 
Legislation in Luxembourg promotes company-level negotiations on a “job protection 
plan” aimed at the early preparation of restructuring, triggered by relatively small 
numbers of redundancies (below the threshold for defining collective redundancies) or 
the early signs of financial or economic difficulties (see C.3). 
 
B.3.5 Redundancy as a last resort 
 
In the great majority of Member States, the legal framework for termination of 
employment contracts implies that dismissal on grounds of redundancy – that is, for 
reasons not related to the individual employees concerned, such as economic or 
organisational factors – must be a last resort. This requirement most commonly takes the 
form of a stipulation that an employer can make an employee redundant only where it 
cannot offer any suitable alternative employment. This may be explicit, as in cases such 
as Austria, Estonia, Finland, France, Germany, Greece, Latvia, Lithuania, Slovakia, 
Slovenia, Spain and Sweden. For example: 

 in Finland, employers are specifically entitled to terminate an employment 
contract if the work available has diminished substantially and permanently for 
financial or production-related reasons or for reasons arising from reorganisation 
of the employer's operations, but the contract cannot be terminated if the 
employee can be placed in or trained for other duties; 

 in Slovenia, employers with more than 10 employees cannot make redundant 
employees with more than six months’ service without examining the possibility 
of continuing the employment under different conditions or in a different 
position or through training/retraining, and offering such continued 
employment if this possibility exists; and 

 in Sweden objective grounds for termination (including redundancy) are not 
considered to exist where the employer can reasonably be required to transfer the 
employee concerned to other work in the organisation. 

 
Another approach is a provision (in statute or case law) that redundancy dismissals are, 
or may be, unfair if any suitable alternative employment has not been offered, as for 
example in Ireland, Italy and the UK. Only very few countries place no form of obligation 
on the employer to consider alternatives to redundancy – Bulgaria, Cyprus and Denmark 
appear to be examples. 
 
However, beyond a general obligation to offer any other suitable employment that is 
available within the company – and to retrain workers for this purpose in some 
circumstances, in cases such as Estonia, Finland, Germany, Greece and Sweden – few 
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countries require employers to consider any specific alternatives before proceeding to 
redundancies.  
 
An exception is France, where employers cannot make employees redundant without 
making all efforts to train and adapt them in order to prevent the need for redundancy. 
Employers must make serious efforts to redeploy employees within the company or, if 
the company forms part of a wider group, within the whole group. The employer must 
offer the employee: any available job in the same category as their current job; or any 
available equivalent job; or, failing these, any available job in a lower grade, if the 
employee expressly agrees to this. Further, if the French employer forms part of a group 
with operations outside France, it must ask the employees threatened with redundancy if 
they wish to be offered any available jobs in these foreign operations and, if so, under 
what conditions and limitations, notably in terms of location and pay. In the Netherlands, 
dismissals must in many cases be authorised in a procedure involving the public 
employment authorities (at present, though this is to change in future – see 6.2.2). Where 
employment contracts are terminated on economic grounds, in seeking authorisation the 
employer must include in the information sent to the authorities proof that alternatives 
such as working time reductions, relocation or retraining have been considered and 
implemented where appropriate. 
 
Legislation may also provide for specific alternatives to be addressed in redundancy 
consultations with employee representatives. For example, measures to reduce the 
number of planned job losses that must be examined in Portugal include temporary lay-
offs, reductions in normal working hours, redeployment and retraining and early 
retirement. The social plans or similar that should accompany collective redundancies in 
countries such as Austria, France, Germany and Slovenia should include redundancy-
reduction measures. 
 
B.3.6 Accompanying measures 
 
While often providing for redundancy payments, national legislation rarely requires 
employers to provide comprehensive supporting and accompanying measures to 
enhance the employability of redundant employees and help them to re-enter the labour 
market as quickly as possible. In many countries, the only such obligatory measure is an 
entitlement for redundant employees to take time off work, in some cases with full pay, 
during their notice period to seek a new job. For example, paid entitlements stand at two 
hours per week in Slovenia, half a day per week in the Czech Republic, 10% of normal 
weekly working hours in Lithuania, five hours per week in Cyprus, six hours per week in 
Spain and two days per week in Portugal. Unusually, Finland stipulates that the paid 
time off entitlement – of five to 20 days depending on the length of the notice period – is 
to be used to participate in drawing up an employment programme with the public 
employment service (see B.4), training, on-the-job learning, job-seeking, job interviews or 
reassignment coaching.  
 
In the Czech Republic, employers must take measures to help redundant employees to 
find suitable employment with another employer, cooperating with the relevant public 
authorities or using other means to this end. 
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More wide-ranging obligations to implement a package of specific supporting and 
accompanying measures for redundancies are found in Belgium, Finland, France, 
Slovenia and Spain, as detailed in table B.6. 
 
Table B.6 Statutory obligations on employer to provide packages of supporting and 
accompanying measures for redundancies  
 
Country Nature of involvement 
Belgium In collective redundancies, employers are required to set up an 

“employment cell” (cellule pour l’emploi/tewerkstellingscel) aimed at 
finding new jobs for the employees affected, notably through 
outplacement. The employment cell must be established by the time that 
the first redundancy is made and continue to operate for at least three 
months after the last redundancy of an employee aged under 45, or six 
months after the last redundancy of an employee aged 45 or above. The 
cell involves the employer, trade unions, sectoral training bodies and the 
regional public employment services, or employers may use the services of 
external local or regional employment cells. If employees choose to 
participate, they in most cases receive from the employer a “redeployment 
allowance” instead of all or part the payment in lieu of notice to which 
they would have been entitled on redundancy. Further, all employees 
aged 45 and above must be offered outplacement assistance when their 
employment contract is terminated, irrespective of whether this is due to a 
collective redundancy. 

Finland Where an employer plans at least 10 redundancies for financial or 
production reasons, it must draw up – and negotiate with employee 
representatives on – an “action plan for the promotion of re-employment”, 
with the involvement of the public employment services. The plan must 
include principles for the use of public employment services and for the 
promotion of job-seeking and training.  

France In companies with 50 or more employees, when planning 10 or more 
redundancies over 30 days, the employer must consult the works council 
over the restructuring plan that has given rise to the proposed 
redundancies. The employer must then draw up a “plan to safeguard 
employment” (plan de sauvegarde de l'emploi) and again inform and 
consult the works council over the plan, which should seek to reduce the 
number of planned redundancies and help employees who are made 
redundant (and especially older workers and those who face particular 
labour market difficulties) to find new work. Plans may contain measures 
such as internal redeployment, working-time reduction or reorganisation, 
outplacement, training or help for employees to set up their own business. 
The public labour authorities must approve the plan’s content.  
 
Companies with at least 1,000 employees (or covered by the EWCs 
Directive) are obliged, when planning any redundancies, to offer the 
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employees concerned “redeployment leave” (congé de reclassement). This 
involves a four- to nine-month period during which the employee benefits 
from training and individualised job-seeking assistance provided by an 
“accompaniment cell” (cellule d'accompagnement), funded by the 
employer. The employee receives normal pay during the part of the leave 
corresponding to his or her notice period, then a reduced wage for the 
remaining period. Further, employers with fewer than 1,000 employees 
are obliged, when planning to make redundancies, to offer the employees 
concerned access to an “occupational security contract” (contrat de 
sécurisation professionnelle, CSP) with the public employment services 
(see B.4). 

Slovenia In collective redundancy situations, employers are obliged to draw up a 
social plan, including measures to mitigate the consequences of 
redundancy, such as employment with another employer, payment of 
benefits or assistance in starting a business.  

Spain Companies with 50 or more employees that make collective redundancies 
must put in place an “outplacement plan” (plan de recolocación), lasting at 
least six months and run by an authorised external outplacement provider. 
The plan must include training and vocational guidance measures and 
personalised job-search assistance 

 

 
B.4 External stakeholder involvement  
 
Nowhere in the EU do employers appear to face specific statutory requirements to 
involve public authorities, dependent companies or other stakeholders in drawing up 
mechanisms that anticipate and plan for future employment and skills needs. 
 
In terms of involving external stakeholders in preparing restructuring operations at an 
early stage, with a view to preventing or alleviating their impact, employers generally 
face obligations only in respect of public authorities when contemplating collective 
redundancies that meet the national statutory definition. 
 
In line with EU Directive 98/59/EC, employers contemplating collective redundancies 
must notify the relevant public authorities, and the redundancies must not take effect 
until at least 30 days after this notification (this may be extended to 60 days in some 
circumstances). Some Member States require a longer period of notice to public 
authorities, as in cases such as Bulgaria, Latvia, Lithuania, and the UK. For example, in 
the UK the notification period is 90 days where 100 or more redundancies are planned 
(though the government is currently consulting on reducing this period). Many Member 
States require a two-stage notification of the public authorities, the first when 
redundancies are initially proposed and the second at the end of the consultation 
procedure with employee representatives, often with a requirement to notify the 
authorities of the outcome of the consultations – examples include Belgium, the Czech 
Republic, Denmark, Germany, Hungary, Poland, Portugal, Romania, Slovakia and Spain. 
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Luxembourg is the clearest case of involvement of the public authorities in restructuring 
at an early stage before the employer moves to make collective redundancies. Employers 
with 15 or more employees must report all redundancies to the authorities and, if the 
authorities record more than five redundancies over a period of three months or eight 
redundancies over six months, or if they foresee financial or economic difficulties at the 
company, they can ask the employer and employee representatives to negotiate a “job 
protection plan”. Such a plan should seek to anticipate company restructuring (including 
workforce reductions) and improve employees’ internal or external transitions while 
avoiding unemployment (see C.3 for further details). 
 
With regard to the management of restructuring, obligatory external stakeholder 
involvement is again largely restricted to relevant public authorities in collective 
redundancy situations. While the public authorities’ involvement is often simple 
notification of redundancies, their engagement is deeper in some countries. Only in the 
Netherlands do employers generally require the permission of the authorities for 
redundancies (a requirement that is to be removed in future), but in several countries the 
authorities must be involved in or invited to, the redundancy consultations between 
employee and employee representatives, usually with the aim of overseeing the process 
and facilitating agreement. For example: 

 In Greece, the public authorities should be invited to participate in the 
redundancy consultations. If no agreement is reached in the consultation period, 
the authorities may extend the period and/or reject all or some of the planned 
redundancies. If no agreement is reached after the extended period of 
consultation, the employer may implement the collective redundancies only if 
the authorities do not object. 

 In Italy, if no agreement is reached in initial consultations between the employer 
and employee representatives, the public authorities intervene to help broker an 
agreement.  

 In Portugal, the authorities participate in the consultations, to ensure that the 
proper procedure is followed and help reach an agreement.  

 The Spanish authorities are involved in the consultations to ensure its 
effectiveness, and can make recommendations, but must not “paralyse or 
suspend” the process.  

 
In other cases, the involvement of public authorities involves consultation with 
employers over measures to mitigate or accompany planned redundancies. In Bulgaria, 
public employment authorities are involved in the consultations between the employer 
and employee representatives, with the aim of finding new jobs for redundant workers 
locally, providing training, creating new jobs or enabling workers to set up their own 
businesses. In the Czech Republic, employers must (unless they use other methods) 
cooperate with the relevant public authorities in seeking to help redundant employees to 
find suitable employment with another employer. In Ireland, the public authorities may 
make further enquiries and carry out investigations when notified of planned 
redundancies, and can require consultations with the employer to seek solutions to any 
problems caused by the proposed redundancies. In Slovakia, employers must consult 
with the authorities on measures to reduce or mitigate the effect of redundancies. 
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Further, public employment authorities must often be involved in the packages of 
supporting and accompanying measures that employers must draw up when making 
redundancies in some countries (see B.3.6). Notably, under Finland’s “change security” 
system aimed at promoting rapid re-employment and increasing security during 
restructuring, when planning redundancy consultations, employers must draw up an 
“action plan for the promotion of re-employment” with the assistance of the public 
employment services, which provides employees to be made redundant with support 
from these services in seeking new jobs, such as counselling, outplacement and an 
individual employment plan (employees receive paid leave for this purpose – see B.3.6). 
In larger-scale redundancies, the public employment services may set up a unit at the 
employer’s premises. In Belgium, “employment cells” set up by employers involve the 
regional public employment services, as well as trade unions and sectoral training bodies. 
In France, the authorities must approve the content of the “plans to safeguard 
employment” drawn up by employers to accompany proposed redundancies.  
 
France provides another example of compulsory involvement of the public authorities in 
support for redundant workers. Employers with fewer than 1,000 employees are obliged, 
when planning to make redundancies, to offer the employees concerned access to an 
“occupational security contract” (contrat de sécurisation professionnelle, CSP) with the 
public employment services. Through the CSP, the public services provide the employee 
with assistance in finding a new job (through retraining, skills assessments, job-seeking 
support and so on), accompanied by a state benefit. 
 
Apart from the public employment authorities, requirements to involve other external 
stakeholders, such as dependent companies, at any stage of the restructuring process, are 
almost entirely absent across Europe. 
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Annex C - Current state of collective bargaining on restructuring 
 

C.1 Introduction 
 
The coverage of collective bargaining, and thus its ability to regulate aspects of 
restructuring, varies very widely across the EU, as do bargaining structures and levels. 
and the present pattern of bargaining on restructuring-related matters is accordingly 
heterogeneous. Space and the nature of this assessment note do not allow an attempt at a 
full overview of the current situation, but here we highlight some key issues and briefly 

look at some notable relevant arrangements60. 
 

C.2 Anticipation 
 
With regard to anticipating restructuring through long-term strategic planning, 
development of adaptability and employability, and anticipation of employment and 
skills needs, collective bargaining generally appears to play a minor role. Very few of the 
anticipation arrangements identified in the various EU collections and compendia of 
good practice are based on collective agreements 
 
The main contribution of collective bargaining to anticipation is in the area of training. 
Bargaining deals with aspects of vocational training in almost all Member States, though 
to greatly varying degrees, with the role of bargaining being very limited in cases such as 
Cyprus, the Czech Republic, Estonia, Greece, Ireland, Latvia and Poland. Collectively 
agreed provisions of particular relevance to anticipation include the following (these 
provisions in some cases create entitlements and in others implement or build on 
statutory entitlements): 

 educational/training leave entitlements, with examples in Austria, Belgium, 
Denmark, Italy, Luxembourg, Malta, the Netherlands, Romania, Slovenia, Spain 
or Sweden; 

 individual entitlements to receive training, as in countries such as Belgium, 
Malta, the Netherlands, Portugal or Slovenia; 

 obligations on employers to provide training, with examples in in Bulgaria, 
Hungary or Sweden; 

 training/competence assessments, as in some agreements in Denmark, 
Luxembourg or Sweden; and 

 training plans, with examples in Belgium, Bulgaria, Italy, Luxembourg, the 
Netherlands, Romania, Spain or Sweden. 

 
However, in many countries, such relevant training provisions are found in a somewhat 
limited number of sectoral and company agreements and do not have a high overall 
coverage. Few countries have relatively comprehensive collectively agreed provisions in 
this area – the main cases are Belgium, Denmark, Italy, the Netherlands and Spain. 
Further, collectively agreed training provisions explicitly linked to anticipation (or other 
aspects of restructuring) are rare. One example is Denmark, where some of the most 

                                                 
60 

Drawing mainly on the sources described in B.1 
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important sectoral collective agreements provide for the upgrading of skills with the aim 
of enhancing competitiveness and a dynamic labour market, as part of the national 
“flexicurity” model. For example, the main manufacturing industry agreement gives 
employees a right to two weeks of paid training leave to attend training programmes 
relevant to the sector, financed by a competence development fund. Employees are also 
entitled to an individual competence assessment, which may lead to a development plan 
aimed at achieving a specific skill level. The agreement also provides for company-level 
“education committees” to draw up systematic training plans. In countries such as 
Belgium, Germany and the Netherlands there is some specific collectively agreed training 
provision for employees whose skills are redundant or jobs are at threat because of 
change and restructuring. 
 
Training provision aside, the country where bargaining plays the clearest role in 
anticipation is France. Here, legislation adopted in 2005 obliges companies with 300 or 
more employees, and the industry-level social partners in all sectors, to negotiate every 
three years (although not necessarily to reach an agreement) on the “forward-looking 
management of employment and skills” (Gestion prévisionnelle des emplois et des 
competences, GPEC). GPEC is an approach that seeks to forecast a company’s future jobs 
and skills needs and adapt employees to them – through measures such as skills 
assessments, training and redeployment – to prepare for change, maintain employment 
levels and give employees more secure career paths.  
 
A national cross-industry agreement signed in 2008 aimed to promote the GPEC 
approach further. It set out the main stages and elements of GPEC, such as: a collective 
diagnosis of the company’s skills and jobs situation and prospects; individual 
assessments for employees; the use of a coherent mix of training, mobility and other 
measures to adapt the workforce to forecast change; and the involvement of trade unions 
and employee representatives. Since 2008, according to Ministry of Labour’s annual 

bargaining statistics61, an average of around 570 company-level GPEC agreements have 
been signed each year, while around five sectoral agreements have been concluded per 
year. 
 
While the GPEC approach, based on collective bargaining, seems very much limited to 
France, it is notable that in recent years, a number of France-based multinationals have 
reached transnational agreements that provide essentially for the dissemination of these 
practices throughout their European operations (see C.3.4). 
 
There is a lack of evidence as to whether specific anticipatory collective agreements 
dealing with issues other than training are present in other countries – certainly, few if 
any are reported in the main reviews and collections of good practice. Elements of an 
anticipatory approach may perhaps be discerned in the “pacts for employment and 
competitiveness” that achieved a degree of prominence, especially in the 1990s, notably 
in countries such as Spain, Germany and the Netherlands. These – mainly company-level 
– agreements provided for future job losses to be minimised in return for cuts in costs 
                                                 
61 

http://travail-emploi.gouv.fr/documentation-publications,49/rapports,51/travail-
emploi,900/negociation-collective,1769/ 
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and increased flexibility, sometimes accompanied by ongoing joint monitoring and 

assessment processes62. 
 
France has a network of collectively agreed sectoral labour market and skills 
observatories, which collect and analyse data on the current situation and trends and 
anticipate the impact on companies’ and employees’ employment, skills and training 
requirements. Some similar structures are present in countries such as Italy and Spain. 
 

C.3 Preparation and management 
 
With regard to specific restructuring exercises, collective bargaining predominantly plays 
a role in management of their effects rather than in their preparation. 
 
In some countries, such as Belgium, Denmark, the Netherlands and Sweden, collective 
agreements improve on employee representatives’ I&C rights laid down in law, which 
may enhance early preparation. Otherwise, bargaining appears to makes little 
contribution in this area. A notable exception is Luxembourg’s “job protection plan” 
scheme – details are provided in the box below. Elsewhere, early preparation may be 
assisted in France by legislation allowing the negotiation of sector- or company-level 
“procedural agreements” (accords de méthode) in advance of collective redundancies, 
laying down specific procedures for the involvement of employee representatives in the 
process. 
 
Early preparation of restructuring – “job protection plans” in Luxembourg. 
The “job protection plan” (plan de maintien dans l’emploi) scheme, introduced by 
legislation in 2006, aims to promote agreements on anticipating company restructuring 
(including workforce reductions) and improving employees’ internal or external 

transitions while avoiding unemployment63. Negotiations over a plan can be initiated by 
either an employer or employee representatives (including trade unions) if they foresee 
employment problems. Further, the national tripartite Economic Committee (Comité de 
conjoncture) can ask the company-level social partners to negotiate a plan if an employer 
reports more than five redundancies over a period of three months, or eight 
redundancies over a period of six months (all companies with 15 or more employees are 
all obliged to report redundancies to the Economic Committee), or if the Committee 
foresees financial or economic difficulties at the company. 
 
A job protection plan should mainly aim to: 

 avoid redundancies or at least compulsory redundancies through measures such 
as working time reorganisation, short-time working (sometimes with training 
during inactive hours), retraining, reductions in the use of temporary agency 
staff, voluntary career breaks, temporary “loans” of labour to other employers, 
early retirement and natural wastage; and 

                                                 
62 Eurofound, http://www.eurofound.europa.eu/areas/industrialrelations/pecs.htm 
63 http://www.guichet.public.lu/en/entreprises/sauvegarde-cessation-activite/sauvegarde-
emploi/plan-maintien-emploi/negocier/index.html 
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 find redundant workers new employment through measures such as retraining, 
job-search assistance (including involvement of the public employment services, 
other businesses including suppliers and customers, professional networks and 
federations and outplacement agencies), personalised support for career changes 
and re-employment support. 

 
Agreements on job protection plans should contain provisions on implementation and 
monitoring. 
 
There is no obligation or deadline to reach an agreement on a job protection plan. If 
agreement is reached, it should be sent to the Economic Committee (which provides 
support in implementing and monitoring the plan) and approved by the Ministry of 
Labour and Employment. If a plan is approved, the company benefits from certain 
advantages, such as training subsidies, partial reimbursement of early retirement costs 
and subsidies for employers that take on older workers made redundant under another 
firm’s job protection plan. Further, if employers with an approved job protection plan 
proceed to collective redundancies within the next six months, the social plan they must 
then negotiate with employee representatives (see B.3.3) need not cover the issues dealt 
with by the job protection plan. 
 
Collective bargaining plays a much more substantial part in managing restructuring, in 
terms of reducing the number of planned redundancies, seeking alternatives and 
providing support for those employees who are made redundant. Bargaining has two 
basic roles in this area: laying down a set of – often sector-wide – measures or procedures 
to apply to restructuring in general; and reacting when restructuring occurs, usually at 
company level. In practice, the latter is the more common approach. Indeed, it might be 
said that collective bargaining on restructuring for the most part means reactive 
company-level bargaining over managing and mitigating the effects of a specific 
restructuring exercise. 
 
C.3.1 Measures and procedures to manage restructuring in general 
 
Some sectoral collective agreements in a number of countries – examples include 
Germany, Luxembourg and the Netherlands – seek to provide structural rules for 
minimising redundancies and exploring alternatives when restructuring occurs, through 
the use of measures such as working time reorganisation, redeployment and training. 
After the outbreak of the economic and financial crisis in 2007, short-time work as an 
alternative to redundancy became an important theme in some sectoral agreements in 
countries such as France, Germany and Sweden. For example, a 2009 agreement for the 
Swedish manufacturing sector allowed for the introduction of short-time working 
(normally not allowed in Sweden) to prevent redundancies during the downturn. The 
use of short-time work required local agreements, which could provide for training 
during the unworked hours. Another issue that emerged in some French and German 
agreements during the crisis was the use of “employee leasing” between employers as an 
alternative to short-time work and redundancy. 
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With regard to general agreements on support for those employees who are made 
redundant, a widely cited example is Sweden. Here, a set of national cross-industry 
“readjustment” agreements (omställningsavtalen) provide support for employees who 
have been given notice of redundancy, funded by employer contributions. There are 
separate schemes for blue-collar and white-collar employees and for the private and 
public sectors. The agreements provide training, skills development, job-seeking support 
and other measures aimed at getting the redundant workers back into employment as 
soon as possible. In some cases, they also finance severance payments for the redundant 
employees. Other examples include collectively agreed requirements to provide 
outplacement for redundant workers aged over 45 in Belgium, and provisions on 
outplacement and retraining in Italian sectoral agreements, which also often provide 
income-support measures for redundant workers 
 
It is also quite common for collective agreements at various levels in many countries to 
provide for redundancy/severance payments and notice periods in excess of the 
statutory minima (where these exist), and to establish criteria for selection for 
redundancy (sometimes differing from the statutory criteria, where these exist). 
 
C.3.2 Reactive company-level bargaining 
 
When restructuring is imminent, it is not surprising that company-level bargaining – 
considered here to include negotiations between management and employee 
representatives of any type – comes to the fore, not least because where collective 
redundancies are involved, there is an EU-wide statutory duty for employers to negotiate 
(though not necessarily reach an agreement) with employee representatives on avoiding 
or reducing the redundancies, and mitigating the consequences. Further, by law or 
custom, social plans are generally negotiated around redundancies in countries such as 
Austria, Belgium, Finland, Germany, Italy, Luxembourg, Netherlands, Slovenia, Spain 
and Sweden. 
 
With regard to the content of agreements reached, an indication is provided by the 
extensively researched responses of company-level bargaining to restructuring during 
the economic and financial crisis in 2007-2010 provide a good cross-section. The main 
agreed measures to minimise redundancies or avoid compulsory redundancies were: 

 short-time work and temporary lay-offs, usually based on statutory schemes; 
 other working time arrangements, notably forms of time accounts or banks, or 

adjustments to annual leave schemes; 
 trade-offs, involving sacrifices in terms of pay and employment conditions in 

return for employment guarantees; 
 incentives for voluntary departures; 
 early retirement (full or partial); 
 non-renewal of fixed-term contracts; 
 internal and/or external redeployment; and 
 natural wastage. 
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Agreements less commonly provided for compensation and assistance for redundant 
workers. Where they did, the main measures were: 

 increased redundancy compensation; 
 income support; 
 training; 
 outplacement; 
 help for redundant workers to set up their own businesses; and  
 priority for re-recruitment at the company in future.  

 
Within this overall picture, some specific collectively agreed national support and 
transition measures are worth highlighting. In Austria, in the event of major 
redundancies, employers may agree with employee representatives to set up a “labour 
foundation” (Arbeitsstiftung), with the involvement of the public employment services. 
These foundations aim to return redundant workers to employment through services 
such as training, career guidance, job-search assistance and support for proposed 
business start-ups. Labour foundations can also be set up at sector and regional levels, 
and a specific type exists for insolvent firms. In Germany, also within the context of 
planned workforce reductions, employers and employee representatives can agree (often 
as part of a social plan) “transfer measures” (Transfermaßnahmen). These take various 
forms but the most well known is the scheme whereby workers under threat of 
redundancy voluntarily leave their job to take up a fixed-term contract with an external 
“transfer company”. This company provides the workers with assistance in finding a 
new job, including training and job-search activities. 
 
C.3.3 EWC agreements 
 
One category of agreements that has been subject to extensive study is those that 

establish EWCs. A 2006 review of these agreements64 found that a great majority of them 
(80% or so) provided for the EWC to receive regular I&C on general 
topics (such as employment matters, business/production or company structure) that 
may be relevant to transnational company restructuring, while a smaller majority 
(around 60%) provided for I&C on specific restructuring-related topics, such as transfers 
of production, mergers, cutbacks and closures. Further, an extraordinary I&C procedure 
was provided for by most EWC agreements (over 80%) if exceptional circumstances, 
which essentially mean transnational company restructuring, occur between regular 
meetings. Most EWCs therefore seemed quite well equipped to be informed and 
consulted regularly on restructuring-related issues and specifically on restructuring 
events that arise. However, especially with regard to exceptional restructuring events, it 
appeared relatively rare for agreements to state that I&C should occur at such a time as to 
allow for meaningful consultation or for the EWC’s position to be taken into account, 
while a specific provision enabling the EWC to produce an opinion at a particular stage 
of the procedure was even rarer. Further, few EWC agreements went beyond “basic” I&C 

                                                 
64 Eurofound, European Works Councils and 
Transnational restructuring, Mark Carley and Mark Hall, 2006 
http://www.eurofound.europa.eu/pubdocs/2006/83/en/1/ef0683en.pdf 
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and provided for any more in-depth form of consultation or allowed for a negotiating 
role. 
 
C.3.4 Transnational agreements 
 
The conclusion of transnational agreements in multinational companies has become 
increasingly common, if still relatively rare in absolute terms, in recent years. These 
transnational company agreements (TCAs) can have regional – notably European – or 
global scope and are typically signed on the employee side by international or European-
level trade union organisations, or EWCs, or some combination of these. The European 
Commission maintains a database of TCAs and as at early 2012 it had recorded 224 
agreements in 144 companies, mostly with headquarters in Europe, covering over 10 

million employees65. 
 
A substantial proportion of TCAs – and especially those with a European scope – deal 
specifically and centrally with the anticipation and management of restructuring. The 

Commission’s database66 contains 30 TCAs categorised as having restructuring as their 
main topic, and 15 as having anticipation of change as their main topic (there was some 
overlap between the two groups). Such agreements can be divided into those that: 

 deal with the employment and social consequences of a specific planned 
restructuring exercise, usually laying down guarantees for employees, aimed at 
mitigating the effects on their jobs and employment conditions – for example, 
commitments to avoid compulsory redundancies as far as possible, guarantees 
linked with transfers and internal/external redeployment, accompanying 
measures such as early retirement, voluntary redundancies or outplacement, and 
procedural rules on employee representation and social dialogue; 

 lay down guidelines, minimum standards, procedures and concrete measures to 
be applied in the event of (unspecified) future restructuring, generally with the 
aim of promoting job security and employability and mitigating the impact on 
employees – for instance, commitments to avoid job losses, as far as possible, and 
to seek alternatives (eg redeployment, geographical mobility, voluntary 
departures, part-time work and redistribution of working time), plus 
accompanying measures for redundancies (eg training or financial 
compensation), ongoing training to avoid job losses, and procedural rules for 
social dialogue; and 

 provide for the forward-looking anticipation and management of change 
(basically taking the French GPEC approach – see C.2) by establishing a long-
term employment policy with a view to ensuring the future prospects of 
employees, whatever the organisational changes within the company – for 
example, by assessing current jobs and skill needs, forecasting developments, 
providing appropriate training and ensuring anticipatory social dialogue on 
change. 

                                                 
65 European Commission, Transnational company agreements: realising the potential of social dialogue, 
staff working document, 2012. http://ec.europa.eu/social/BlobServlet?docId=8767&langId=en 
66 http://ec.europa.eu/social/main.jsp?catId=978&langId=en , consulted on 12 September 2012 
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In addition, a number of wider-ranging “international framework agreements” on 
workers’ rights and corporate social responsibilities signed by multinationals contain 
references to restructuring and/or anticipation of change, for example through 
commitments to minimise the employment effects of restructuring, inform workers’ 
representatives or anticipate change in various ways. 
 
In September 2012, the European Commission published a staff working document on 
TCAs and invited stakeholders to contribute to discussion on the future of these 
agreements, including the possibility of an optional EU-level framework for them. The 
document stresses the relevance of TCAs to EU debate on restructuring, stating: “A 
number of transnational company agreements address issues related to anticipation and 
management of change and restructuring. Transnational company agreements are 
therefore one of the tools available to cope, at the level of companies, with social and 
economic effects of restructuring in a socially responsible way. Building on the 
experience of social dialogue at the enterprise level, they may contribute to a fair 
distribution of the cost of adjustment within multinational enterprises and groups in 
advance or in critical situations and thus help prevent, mitigate and shorten industrial 
conflict.” The Commission concluded: “Transnational company agreements require 
policy attention at European level. They play a positive role in identifying and 
implementing agreed solutions at company level to the challenges posed by a constantly 
changing business environment, in particular in the context of corporate restructuring.” 
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Annex D - Public policy on restructuring 
 

D.1 Introduction 
 

Public policies to anticipate and manage restructuring in the Member States have been 

extensively examined and categorised in recent years67. The various studies and 
compilations reveal a great diversity of schemes and measures, at various levels 
(national, regional, local) relating to various aspects and stages of restructuring. Here, we 
limit ourselves to a brief overview of the current situation in the areas relevant to the 
possible EU legislative initiative. We draw on a recent review of public instruments to 
support restructuring in Europe from Eurofound’s European Restructuring Monitor 

(ERM)68, based on its database of such instruments in the EU, plus Norway, and on 

information from the database itself69. ERM stresses that the measures included in the 
database do not constitute a comprehensive list and states that it can be assumed that 
many more similar measures exist in the Member States. However, the database appears 
to provide a good indication of the overall situation and is the most complete source of 
data available on this issue. 
 

D.2 Public intervention 
 

With regard to the public authorities’ general intervention in an anticipation and 
management capacity, the ERM reported 394 relevant instruments in its database as at 
autumn 2011 (though a number of these were social partner-based initiatives). National 
governments are involved more than 80% of instruments recorded, and regional or local 
governments in more than a third of instruments. As well as funding (see below), 
national government involvement takes the form of legislation, the provision of technical 
support and expert knowledge, and cooperating with other actors in delivery, while 
regional or local governments take a more active operational role, such as participating in 
implementation, authorising the support or providing expert knowledge. 
 
There is a high involvement of others stakeholders, and most instruments involve 
cooperation between various actors. Public employment services are active in more than 
a third of cases, mostly being involved in implementation, including administration and 
the provision of funding. The social partners are involved in almost half of the measures, 
mainly with the role of discussing and negotiating the implementation and design of the 
instruments, but in some cases actively participating in implementation and 
administration. “Other” actors have an active role in more than 70% of the measures. 
These include government agencies (such as social security bodies or statistical offices), 
education/training providers, consultancy/research services, financial institutions, and 
                                                 
67 For example, by Eurofound, the European Commission, ARENAS and others – see European 
Commission, 2012, Staff working document, SEC(2012) 59 final, Restructuring in Europe 2011, 
accompanying the Green Paper Restructuring and anticipation of change, what lessons from the economic 
crisis? 
68 Eurofound, Public instruments to support restructuring in Europe, ERM Report 2011, 2011 
.http://www.eurofound.europa.eu/pubdocs/2011/65/en/4/EF1165EN.pdf 
69 http://www.eurofound.europa.eu/emcc/erm/supportinstruments/ 
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companies/employers operationally contributing to the measure (for example, through 
co-funding).  
 
With regard to public financing of relevant measures, and the involvement of EU funds, 
the ERM review found that national governments provide funding for more than 80% of 
measures in which they are involved, either directly or indirectly, while regional/local 
governments provide funding for 40% of the measures they are involved in. Funding for 
almost 70% of all instruments comes at least partly from national governments (in 60% of 
the cases in which national budgets are used to fund restructuring support, they are the 
only source of finance). Some 17% of measures are co-financed by EU funds, most 
commonly the European Social Fund, but sometimes the European Regional 
Development Fund or programmes such as Leonardo da Vinci. 
 

D.3 Anticipation  
 
About two-thirds of the instruments recorded by ERM support the anticipation of 
change, with long-term objectives of fostering and developing the (regional) economy 
and maintaining companies’ competitiveness and sustainability, as well as adaptability to 
changing framework conditions.  
 
Of public instruments to support the anticipation of change across Europe, 27% deal with 
advice and consultancy services to enterprises (often with a focus on SMEs), relating to 
expansion or diversification activities, such as innovation, internationalisation or growth 
strategies. The same proportion of measures deals with training in order to prepare for 
future skill needs. About a fifth of instruments involve the provision of labour market 
information to give policymakers and enterprises the opportunity to follow up trends 
and respond proactively to the tendencies identified. Some 15% of instruments foster 
companies’ access to finance to facilitate growth, internationalisation or innovation.  
 
With regard to public anticipation initiatives in areas of particular relevance to the 
possible EU legislative proposal: 

 The ERM database70 listed 71 anticipatory instruments involving training, in 
almost all Member States. Of these, about 40% exclusively focus on the provision 
of skills for companies’ employees, while the remainder combine training with, 
for example, advice or income support for workers. Instruments include direct 
(co)funding of further education/training for employees, aimed at adapting their 
skills to labour market changes. This training sometimes focuses on particular 
issues, such as improving competitiveness, or groups, such as low-skilled or 
female workers. Some instruments provides for the collection of contributions 
from companies and the administration/redistribution of these funds at sectoral 
or regional level, or for tax incentives to make skill development more attractive 
for employers and employees. Another approach is to provide workers with a 
legal entitlement to participate in training (see B.2.2), sometimes with public 
income support for absence from work (especially for long periods of training). 

                                                 
70 Accessed on 6 September 2012 
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Other instruments are combined with active labour market policies aimed at 
integrating unemployed people into the labour market (at least temporarily) and 
fostering their employability through on-the-job training and work experience. 
Finally, several instruments aim to recognise informal/non-formal training.  

 The ERM database listed 53 anticipatory instruments involving the provision of 
labour market information, in around 20 Member States. The provision of labour 
market information in most cases refers to gathering and compiling data about 
current and foreseeable future economic and labour market trends as an 
orientation for decision-making in companies. Little information is available as to 
what extent these instruments are or can be used by individual companies rather 
than only serving governments’ or social partners’ policy-making purposes. 
Several of these instruments are monitoring instruments/observatories that are 
continuously updated and give a general overview of economic and employment 
developments, while others are one-off or irregularly conducted surveys. In other 
cases, a more specific focus on the labour market is taken, for example by 
providing forecasts about future labour demand or skill needs. 

 The ERM database listed 18 anticipatory instruments involving “territorial 
coordination”, in 10 Member States (Belgium, France, Germany, Hungary, 
Ireland, Italy, Luxembourg, Netherlands, Spain and Sweden). This involves 
public initiatives to enhance the anticipation of change, taking a multi-
stakeholder approach, often at regional or local level, aimed at jointly developing 
and implementing strategies to foster economic development and job creation. 
Such initiatives may have a general orientation, such as “territorial employment 
pacts”, or a more focused one, such as dealing with disadvantaged areas or 
specific topics such as innovation. Anticipation support dealing with territorial 
coordination may take a more practical approach, such as regional public 
assistance for companies to organise joint training or to share workers between 
companies. 

 The ERM database listed 68 anticipatory instruments involving support for 
SMEs, in about two-thirds of Member States. These involve specific support for 
SMEs in terms of training, start-up, growth, access to finance, advice, 
internationalisation and fostering innovation. 

 

D.4 Management 
 
About one-third of the instruments identified by ERM support the management of 
restructuring. Nearly 40% of these measures relate to training, targeting employees 
affected by redundancies or working time reductions caused by restructuring. Around a 
third of instruments provide enterprises with advice on how manage the restructuring 
event or use relevant instruments, and around a quarter provide for income support for 
workers. Other relatively important categories of instrument are “matching”, in the sense 
of help in transition to another job, and working time flexibility. 
 
The various restructuring management instruments are often combined – for example, 
training is often combined with income support or matching, advice with matching or 
business start-up support, or income support with working time flexibility.  
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With regard to public restructuring-management initiatives in areas of particular 
relevance to the possible legislative proposal: 

 The ERM database listed 50 restructuring-management instruments involving 
training, in around 80% of Member States. These measures aim to develop the 
skills of those being made redundant, or under threat of redundancy, owing to 
restructuring, with the goal of enhancing their employability and a rapid 
transition to a new job. They include the provision of general or specific training 
and/or the partial coverage of training costs by public funds. Several instruments 
seek to give redundant workers the skills and knowledge to start their own 
business. Some schemes combine profiling of redundant workers’ skills, job 
ambitions and career possibilities with tailor-made training and assistance in 
labour market reintegration (such as job-seeking and placement assistance), 
sometimes through cooperation among the firm undergoing restructuring, public 
employment services and (regional) government. 

 The ERM database listed 46 restructuring-management instruments involving 
advice, in around 70% of Member States, and 30 involving “matching”, in around 
two-thirds of Member States. Public advice on management of restructuring 
tends to focus on workers who have been made redundant, or are under threat of 
redundancy, for example providing information on how to find a new job or 
advice concerning application procedures. Sometimes, these measures exceed 
those normally provided by public employment services, for instance by 
providing quicker or easier access to support (eg establishing contact points on 
the premises of the firm concerned or by offering tailor-made packages at local 
level), or subsidising expenses related to transitions to a new job. Some of 
instruments also oblige the company to contribute to the services offered to their 
(former) workers, either financially or by assisting with their job search. As well 
as focusing on workers, some instruments providing companies with advice on 
how to deal with difficulties, or examine alternative, more employment-friendly 
forms of restructuring and sustainable strategies 

 The ERM database listed 34 restructuring-management instruments involving 
income support for workers, in around two-thirds of Member States. Such 
measures mainly either: replace temporary income loss, for example caused by 
short-time working or temporary lay-offs in order to maintain employment levels 
in the company in the longer run; or provide financial resources for those made 
unemployed by restructuring, in the form of benefits and payments. Redundant 
workers’ public income support is sometimes linked to their participation in 
publicly-funded training measures.  

 The ERM database listed 26 restructuring-management instruments involving 
working time flexibility, in around two-thirds of Member States. As well as some 
short-time, temporary lay-off and partial unemployment schemes, these 
measures involve possibilities for employers to adapt working time flexibly to 
their workload, allowing hours reduction during times of low workload rather 
than moving immediately to redundancies. In some cases, instruments support 
the employees’ income, social or income security. 
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 The ERM database listed six restructuring-management instruments involving 
“territorial coordination”, in six Member States (Belgium, France, Germany, 
Hungary, Spain and Sweden).These measures involve various actors in a 
geographical area with the aim of ensuring the most beneficial outcome of the 
restructuring for both the directly affected firm and its employees, and the local 
economy and labour market.  

 The ERM database listed eight restructuring-management involving support for 
SMEs, in seven Member States (Belgium, Denmark, Finland, Greece, Hungary, 
the Netherlands and Sweden). These schemes mainly focus on advice and, to a 
lesser extent, access to finance. 

 
Some countries adapted existing restructuring-management measures to tackle the 
economic crisis over 2008-10 (see 6.2.1). Notably, they broadened existing schemes, 
particularly as regards eligibility/access or the extent of financial support in areas such 
as: preventing redundancies (for example, with regard to short-time working or 
upskilling measures); facilitating job-to-job transition (eg outplacement/transition bodies 
or employment subsidies/ mobility grants); and improving companies’ access to finance, 
for example through better access to micro loans or government guarantees, or the 
extension of subsidies aimed at innovation or expansion. Some countries also launched 
new, temporary instruments, such as short-time working support schemes or 
employment subsidies. 
 

D.5 General points 
 

ERM notes that most instruments in its database are not explicitly targeted at supporting 
companies or employees faced with restructuring, but are more general labour market or 
business support instruments that can also be applied in case of restructuring. This is 
especially true of measures related to the anticipation of change. 
 
ERM states that “a specific or tailor-made support infrastructure for restructuring is 
widely missing”. 
 
Austria, Belgium, Bulgaria, the Czech Republic, Denmark, Estonia, Greece, Lithuania, 
Malta, Norway, Poland, Portugal, Spain and the UK have no comprehensive, systematic 
or specialised framework for anticipating or managing restructuring in terms of a unified 
system of support instruments. However, ERM argues that because there is a dense and 
complex mix of instruments that are also applicable and beneficial in restructuring, this 
lack of a specific support system for restructuring does not seem to constitute a 
considerable problem. Some such measures can also be tailored on a case-by-case basis to 
tackle major restructuring events. 
 
The countries with most such instruments included in the database are Belgium, France, 
Finland, Germany, Austria, Denmark, Luxembourg, the Netherlands, Sweden, Ireland, 
Italy and Spain. Those with the fewest are Slovakia, Romania, Lithuania, Bulgaria, 
Cyprus, the Czech Republic, Greece and Malta. This disparity between pre- and post-
2004 Member States seems striking, but ERM states that it may be largely due to data-
collection problems. 
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Annex E - Restructuring data 
 

E.1 Introduction 
 
The most comprehensive source of specific quantitative data on at least some aspects of 
the type of company restructuring addressed by the possible EU legislative initiative is 

the European Restructuring Monitor (ERM) database71 maintained by the European 
Monitoring Centre on Change (EMCC). This is based on collating media reports of the 
announced loss or creation of at least 100 jobs, or of at least 10% of the workforce at sites 
employing more than 250 people. Given the nature of the data on which ERM is based, 
and the fact that the thresholds used capture mainly restructuring in large or medium 
firms, EMCC acknowledges that its coverage of restructuring activity is “indicative and 
cannot be considered representative”.  
 
For the purposes of ERM, restructuring is considered to fall into the following types: 

 bankruptcy/closure (since 2009, the ERM data have distinguished between 
combined bankruptcy and closure, and bankruptcy and closure on their own, but 
all these categories are combined here); 

 relocation (moving an activity to another site within the same company and 
country); 

 outsourcing (subcontracting of an activity to another company within the same 
country); 

 offshoring/delocalisation (relocation or outsourcing to another country); 
 merger or acquisition; 
 internal restructuring (a workforce-reduction plan not linked to one of the 

restructuring types listed above;  
 business expansion; and 
 other. 

 

E.2 Overall figures 
 

From 1 January 2002 to 8 August 201272, ERM recorded some 14,700 restructuring events 
across the EU. These involved the planned loss of 4,724,000 jobs and the planned creation 
of 2,555,000 jobs. The restructuring recorded by ERM is thus, on aggregate, a negative 
phenomenon for jobs, by a ratio of nearly two to one. Internal restructuring accounted for 
40.5% of cases recorded, business expansion for 33.7% of cases and bankruptcy/closure 
for 16.2%. No other single type of restructuring accounted for more than 4.4% of cases 
(the figure for offshoring/delocalisation).  
 
In terms of job losses, internal restructuring (not surprisingly, given the way in which it is 
defined) was by far the most destructive type of restructuring overall, being responsible 
for 72.5% of the total planned job loss. The next most destructive type in absolute terms 

                                                 
71 http://www.eurofound.europa.eu/emcc/erm/index.htm 
72 

All ERM figures cited refer to this period, unless otherwise stated. 
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was bankruptcy/closure, which was the source of 17% of all planned job losses. 
Offshoring/delocalisation was responsible for 4.4% of total job loss and 
merger/acquisition for 2.6%. Business expansion was, as might be expected, the source of 
the overwhelming majority (92.9%) of all planned job creation. Among other types, only 
merger/acquisition, at 3.2%, and internal restructuring, at 3.1%, accounted for more than 
0.3% of all planned job creation. 
 
With the obvious exception of business expansion (which accounted for virtually no job 
losses), all the other types were destructive of jobs, and in most cases hugely so. 
Offshoring/delocalisation and bankruptcy/closure all destroyed at least 250 times more 
jobs than they created. The ratio was around 100 to one for outsourcing, and over 40 to 
one for internal restructuring. The disparity was less, but still glaring, for relocation (a 
ratio of around nine to one) and “other” restructuring (five to one). Merger/acquisition 
was a somewhat more “balanced” phenomenon: planned job losses exceeded planned job 
creation by only around two to one. 
 
In sectoral terms, manufacturing dominated the restructuring cases recorded by ERM, 
accounting for 55.9% of the total. Information/communication accounted for 8.1%, retail 
for 7.2%, financial services for 6.1%, transportation/storage for 5.9%, public 
administration and defence for 3.3%, construction for 2.5% and administrative services 
from 2.4%. None of the other 10 sectors accounted for more than 2% each. 
 
In terms of planned job losses, manufacturing was again the leading sector, responsible 
for 38.6% of the total. It was followed by public administration and defence (14.2%), 
financial services (11.1%), transportation/storage (10.4%), information/communication 
(9.2%) and retail (5.5%). Manufacturing also accounted for the greatest proportion of 
planned job creation (at 37.4% of the total), followed by retail (18.5%), 
transportation/storage (7.5%), information/communication (7%), financial services and 
utilities (both 4.3%). 
 
Restructuring resulted in a net loss of jobs in 10 out of 18 sectors, and a net increase in the 
remaining eight. It was most destructive in public administration and defence (where 
planned job losses exceeded planned creation by a ratio of nearly eight to one), financial 
services, education and agriculture (all with ratios of nearly five to one). Restructuring 
destroyed more jobs than it created by a ratio of around two or three to one in 
manufacturing, information/communication, transportation/storage and 
mining/quarrying. Net job destruction was somewhat less in health/social work and 
construction. Net job creation was proportionally greatest in hotels/restaurants, where 
planned job creation exceeded planned loss by a ratio of around six to one. The ratio of 
jobs created to jobs lost was: around four to one in real estate and professional services; 
around two to one in retail and arts/entertainment; and lower in utilities and 
administrative and other services. 
 
These sectoral differences mainly reflect the incidence of business expansion in each 
sector. Looking only at other types of restructuring, these were uniformly (and often 
overwhelmingly) destructive of jobs in all sectors, with only a few minor exceptions, such 
as mergers/acquisition in utilities. 
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In national terms (though this is an area where the ERM data-collection method may be 
particularly biased), the countries that accounted for most cases of restructuring were the 
UK (15.4%), Poland (12.2%), France (10.9%), Germany (7.6%), the Czech Republic (4.9%), 
Sweden (4.6%) and Romania (4.4%). None of the other 21 countries (the figures also 
include Norway) accounted for more than 4%. 
 
With regard to planned job losses, the UK was responsible for 20% of the total, followed 
by Germany (14.7%), France (13.7%), Poland (7.7%), Italy (5.4%) and Romania (5.1%). 
Poland accounted for the greatest proportion of planned job creation (at 20.8% of the 
total), followed by the UK (16.8%), France (14.2%), Germany (8.7%), Romania (8.6%) and 
the Czech Republic (7.3%).  
 
Restructuring resulted in a net loss of jobs in 21 out of 28 countries, and a net increase in 
only seven cases (all Member States that joined the EU in 2004 or 2007). It was most 
destructive in the Netherlands and Finland, where planned job losses exceeded planned 
creation by a ratio of more than 20 to one. Restructuring also had markedly negative 
effect on jobs in Denmark, Italy, Greece, Sweden and Luxembourg (with ratios of 
between five and 10 to one), and in Austria, Belgium, Spain, Germany and Norway 
(ratios of between three and five to one). Job losses exceeded job creation by around two 
to one in Latvia, Slovenia, Hungary, the UK and France, and by less in Ireland, Portugal, 
Lithuania and Romania, In the countries where net job creation exceeded planned losses, 
this was most marked in Slovakia and Bulgaria (ratios of between three and two to one) 
and less so in Cyprus, Malta, Poland, the Czech Republic and Estonia. 
 
Again discounting business expansion and looking only at other types of restructuring, 
these were uniformly (and often hugely) destructive of jobs in all countries, with the 
main exceptions of mergers/acquisitions in France and Romania.  
 
The ERM national data do not include European or worldwide restructuring events, 
which are recorded separately. Around 6% of all events (more than 850) are classified as 
having EU or world scope. Unfortunately, the online database does not allow these 
events to be analysed separately 
 

E.3 Trends 
 
Planned job loss due to restructuring averaged around 400,000 per year over 2002-07, 
though with substantial annual variations. From 331,000 in 2007, the figure rose sharply 
(by 60%) to 528,000 in 2008, the first year of the financial crisis, and then again (by a 
further 25%) to 660,000 in 2009, the year of the deepest depression – two-thirds higher 
than the pre-2007 average. The level then fell back to nearer (but still above) pre-2008 
norms in 2010-12.  
 
Planned restructuring-related job creation rose steeply from 2002 to 2006 (much of this 
was apparently due to changes in the ERM data collection). From a level of 539,000 in 
2006, it fell slightly to 510,000 in 2007 before slumping (by 45%) to 279,000 in 2008 and 
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then continued to decline (by a further 26%) to 206,000 in 2009 and (by 11%) to 184,000 in 
2010 – a third of the 2006 peak. The figure then recovered slightly to around 220,000 in 
2011 and (extrapolating the figure for the first seven months of the year) in 2012. 
 
According to the ERM data, the net effect of restructuring was destructive of jobs in 2005 
(with planned job creation exceeding planned loss by 113,000) before becoming broadly 
neutral in 2006 (when job loss exceeded creation by only 22,000). In 2007, restructuring 
created more jobs than it employed (179,000). However, in 2008, the trend reversed 
dramatically, with planned job loss exceeding job creation by 249,000. This disparity 
increased to 454,000 in 2009 before returning to 2008 levels in 2010 and 2011 
(extrapolation of current statistics indicates a slightly narrower gap in 2012). Put another 
way, restructuring destroyed more than three times more jobs than it created in 2009 and 
more than twice as many in 2010 and 2011. 
 
Looking at trends over time, the proportion of total job losses due to internal 
restructuring broadly declined from 2002 until 2007, from around three-quarters to two-
thirds, before picking up and hitting an all-time high of 81% in 2011. The proportion of all 
cases made up by this form of restructuring stood at around a third in 2005 (data from 
before that year do not seem comparable) and fell to as low as a fifth in 2007 before rising 
rapidly to nearly six out of 10 in 2009, and then dropping to a consistent level of around 
40% since then. 
 
Bankruptcy/closure’s share of total job loss was fairly stable at around an eighth (with an 
upward blip in 2005) until 2006. It then started to rise, exceeding a fifth in 2008 and 2009 
before falling to nearer the previous norm in 2010 and 2011. The share of 
bankruptcy/closure in all restructuring cases also rose sharply – from around an eight to 
a fifth – in 2008 and 2009. 
 
Among the less important types of restructuring, the most notable trends were that 
offshoring/delocalisation, relocation and outsourcing declined markedly in importance– 
in terms of shares of both total job loss and cases – after 2007. This was also true of 
merger/acquisition but the decline is more recent, starting in 2008-09. 
 
Business expansion made up an increasing share of restructuring cases over 2005-2007, 
rising from 40% to 55% of the total. Its share then slumped sharply to 33% in 2008 and a 
mere 17% in 2009, before recovering to around 40% in the years since. 
 

E.4 Restructuring more widely considered 
 
The ERM data provide an indication of the scale and nature of restructuring “events” that 
have a relatively large-scale quantitative effect on employment. However, they do not 
capture events with only a small-scale quantitative effect or more “everyday” 
restructuring and reorganisation that has a more qualitative effect. A useful source of 
information on this type of development is the Eurofound European Working Conditions 
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Survey (EWCS). The 2010 EWCS surveyed 44,000 workers across Europe73. It found that 
just over half of employees had witnessed some type of organisational change at their 
workplace that had affected their immediate working environment in the three years 
prior to the survey, thus illustrating the pervasiveness of the phenomenon. 
 
The 2010 EWCS asked employees if they had experienced: 

 “substantial restructuring or reorganisation”, such as dismissals, reorganisation 
of business units or closure of a branch; and 

 the introduction of “new processes or technologies”, such as new monitoring 
systems, machinery or computer software. 

 
Some 31% of respondents in the EU 27 had experienced substantial restructuring or 
reorganisation, with levels as high as 52% in Finland, 50% in Sweden, 48% in Denmark, 
44% in Malta, 42% in Estonia and 40% in the UK, and as low as 18% in Poland, 22% in 

Bulgaria, 24% in Italy, 25% in Spain and Greece, and 28% in Hungary74. The introduction 
of new processes or technologies was more common, being reported by around 40% of 
EU 27 employees. Rates stood at 57% in Sweden, 56% in Finland, 53% in Denmark and 
Malta, 49% in the UK, 48% in Luxembourg, 46% in the Netherlands and Cyprus, and 45% 
in Ireland. The lowest rates were in in Bulgaria, at 21%, Romania, at 27%, Poland, at 29%, 
and Greece, at 31%. 
 
Overall, across Europe, 9% of employees had experienced only substantial restructuring 
or reorganisation, while 17% reported only the introduction of new processes or 
technologies, and a quarter had experienced both of these forms of organisational change.  

                                                 
73 Eurofound (2012), Fifth European Working Conditions Survey, Publications Office of the 
European Union, Luxembourg 
http://www.eurofound.europa.eu/pubdocs/2011/82/en/1/EF1182EN.pdf 
74 Data extracted from EWCS Mapping Tool, 
http://www.eurofound.europa.eu/surveys/smt/ewcs/results.htm, on 10 August 2012 
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Abstract 
This assessment note has been commissioned by the European Added Value Unit of 
the European Parliament. The objective of the study is to evaluate the economic and 
social impact of EU legislation relating to the consultation of workers as well as the 
anticipation and management of restructuring processes. In our assessment, we 
have focussed on the impact of early consultation and training.  
 

Our research indicates there can be a positive impact of both early consultation and 
training on job security and employability of workers affected by restructuring. The 
aggregate level of impact across the EU will be reduced by the fact that a number of 
Member States already have in place early consultation and training at or above 
current proposed levels. Aggregate impact will also be dependant on both the level 
and geographic distribution of any future restructuring. 
 

A European framework of minimum standards could be beneficial in addressing 
these issues but compliance at Member State and company level needs to be taken 
into account. In addition, given the fragmented evidence base on restructuring, 
establishing permanent monitoring bodies as foreseen by the Draft Report would be 
beneficial for future planning and assessment purposes. 
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Executive summary 
 
This study investigates potential impacts of the “Draft Report with recommendations to 
the Commission on Information and consultation of workers, anticipation and 
management of restructuring” (henceforth Draft Report). It provides a first snapshot of 
the impact of the main measures identified in the Draft Report. The main findings are 
outlined below: 

 There is evidence of early consultation and training having a positive impact on 
job security and employability during restructuring processes. 

 The cost effectiveness of these measures depends on:  
1. the size of the company;  
2. the percentage of employees put at risk;  
3. whether the whole workforce or only those at risk benefit from early 

consultation and training; and 
4. the number of workers actually made redundant after early consultation 

and training. 
 In line with the spirit of the Draft Report we have assumed that early 

consultation and training are carried out with the total workforce. 
 At company level, training seems to have a stronger positive impact on 

employability than early consultation.  
 At the same time, training appears to be less cost-effective than early 

consultation.  
 In Member States with well-established early consultation and training practices 

the added value of the recommendations in the Draft Report is likely to be lower 
than in countries where such measures are less developed. The EU aggregate 
impact will also depend on the distribution of planned redundancies across the 
Member States. On this basis, we estimate the aggregate impact of the 
recommendations at EU level to be approximately half the potential impact 
observed at a company level.  

 The evidence base confirms there to be significant variation in terms of current 
scope and extent of measures in the Member States. Consequently, a European 
framework of minimum standards could help address this issue, taking 
compliance at both Member State and company level into account. 

 Currently, the evidence base is fragmented. In order to improve it, the outline 
framework for monitoring of restructuring events which is already in place 
should be further developed. Establishing permanent monitoring bodies as 
foreseen by the Draft Report would allow for coherent assessment of 
restructuring activities which should be welcomed by all stakeholders. 

 
The research was carried out in several steps: 

 First a number of secondary sources was analysed to extract case studies of 
company best practices 

 Selected information on the prevalence of training and the state of early 
consultation practices in Member States was used to construct a baseline 
scenario.  
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 The impact at company level was aggregated from the case studies. The cost 
effectiveness was then assessed by combining this impact with information on 
cost of measures derived from secondary sources.  

 The impact at country level was assessed by combining the baseline information 
with the results of the company level effectiveness. This information was then 
aggregated at EU level. 

 The resulting findings give an indication of the main impacts the discussed 
measures can have but it is difficult to isolate the effect of individual measures. 

 
Measures in the Draft Report are likely to generate added value, especially in the case of 
early consultation. Under adverse economic conditions both early consultation and 
training can have a positive impact even if they are not as effective as at the company 
level. In light of this, provisions on early consultation presented in the Draft Report could 
be further developed. Given that company compliance is likely to be one of the main 
challenges, the enforcement and sanction mechanisms foreseen in the Draft Report are 
particularly important in ensuring that impacts will be realised. 
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1. Introduction 
 
This report constitutes an assessment note on the “European Added value of a Directive 
on information and consultation of workers, anticipation and management of 
restructuring processes”. It aims to assess the impact of the specific legislative measures 
proposed in the Draft Report with recommendations to the Commission concerning this 
topic (henceforth Draft Report). Due to the complexity of the subject area and the scope 
and timescales of this study, the report provides an early assessment of the potential 
impact of the key measures in the report. It focuses in particular on early consultation, as 
well as training and skills development measures and their impact on job security and 
employability. Other measures and impacts are also investigated, but, due to limited 
availability of quantitative data, they are not subject to the same degree of analysis.     
 
The analysis in the report is based on secondary information and distinguishes between 
potential impacts at company and country level. Given the nature of the secondary data 
used in the report, which consists primarily of existing case studies, there are a number of 
limitations to the research. In particular, isolating the exact effect of individual measures 
is a major challenge. To address these limitations, the analytical approach explores the 
potential implications of levels of impact diverging from those extracted from the case 
study data. In addition, our approach to country-level analysis includes a consideration 
of compliance and its potential effect on EU aggregate impact.   
 
It is important to note that any action in the area of information, consultation and training 
during restructuring must take into account the broader industrial relations context in the 
EU as a whole, as well as in individual Member States. This is a complex field with a 
wide body of existing research. Due to the scope and timescales, this study focuses on 
individual measures and their impact and therefore the sections below do not discuss the 
industrial relations context beyond these specific measures. For the same reason, we do 
not distinguish between unionised and non-unionised activities when discussing 
workforce consultation in companies. 
  
The report is structured as follows: Section 2 sets out the context of the study, including 
an outline of the Directive. Section 3 outlines the existing European legal framework and 
national practices in the area of consultation and training, which informs the country-
level analysis. Section 4 looks at evidence concerning impacts, existing data on costs of 
consultation and training, and presents the company-level and country-level analysis. 
The final section outlines the main implications for future research in the area.  
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2. Background 
 
The following sections outline the policy background to the Draft Report and present 
data concerning restructuring activity in the EU. The final section outlines the key 
recommendations made in the Draft Report and examined as part of this study.  
 

2.1. Study context 
 
The Draft Report can be regarded as a response to the pressures on the European 
economy stemming from the recent economic downturn. In particular, the Information 
Document related to the Draft Report1, notes two main weaknesses, namely: 
 

 difficulty of ensuring quick reallocation of resources, human resources in 
particular, from declining economic activities to emerging ones; and 

 difficulty to provide individual workers with a real chance of professional future 
when their jobs are at risk by improving their capacity to adapt to change 

 
At the same time, the document notes unequal access to existing support measures, as 
well as lack of anticipation and actions taken on company level. Despite legislative action 
on European level, described in more detail in Section 16, the report notes that, given a 
European dimension to the phenomenon of restructuring, there currently is no European 
framework to approach this issue in an integrated manner. The recommendations in the 
report aim to address this and the study looks at the evidence concerning the potential 
impact of the main measures proposed in the Draft Report.  
 

2.2. Level of restructuring in the EU 
 
The sections below outline evidence concerning the current level of restructuring and 
trends. 
 
2.2.1. Level of restructuring 
 
The European Restructuring Monitor (ERM) database, run by Eurofound, Dublin, 
provides information on the level of restructuring across the EU. It is important, 
however, to note the following main limitations of the ERM data: 

 
 It is based on large restructuring events reported in the principal national media; 
 It covers restructuring that involves the reduction or creation of at least 100 jobs 

or “employment effects affecting at least 10% of a workforce of more than 250 
people” 

                                                 
 
1 European Parliament. 2012. First Draft Cercas Report. 030512. Information Document. To the 
motion for a European Parliament Resolution with recommendations to the commission on 
information and consultation of workers, anticipation and management of restructuring processes 
(2012/(INI)). 
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This means that the data from the ERM may, on the one hand, underestimate the total 
impact of restructuring (since some cases may not be reported) and, on the other hand, 
overestimate the restructuring cases falling within the scope of the Draft Report, which 
only covers enterprises with fewer than 500 employees, rather than 250 employees. It is 
therefore important to bear these limitations in mind when using the ERM data.  
 
According to the ERM database, in 2011 there were 1,332 cases of restructuring events in 
the EU27, resulting in 464,448 planned job reductions and the planned creation of 220,236 
jobs (a net reduction of 244,212 jobs). The table below presents the 2011 breakdown by 
country.  
 
Table 1 - Restructuring cases 2011 
 

Country 
Planned 

job 
reductions 

% Planned 
job 

reductions 

Planned 
job 

creation 

% 
planned 

job 
creation 

Net job 
reductio

n 

% net job 
reduction 

# 
Cases 

France 77,793 16.71% 59,808 27.16% 17,985 7.33% 195 

United 
Kingdom 

99,246 21.32% 37,141 16.86% 62,105 25.33% 187 

Poland 35,487 7.62% 28,232 12.82% 7,255 2.96% 149 

Germany 25,030 5.38% 24,151 10.97% 879 0.36% 78 

Spain 24,345 5.23% 4,470 2.03% 19,875 8.11% 78 

Czech 
Republic 

15,423 3.31% 11,768 5.34% 3,655 1.49% 68 

Romania 14,613 3.14% 10,879 4.94% 3,734 1.52% 60 

Sweden 10,749 2.31% 4,140 1.88% 6,609 2.70% 57 

Hungary 8,077 1.74% 6,651 3.02% 1,426 0.58% 46 

Italy 25,481 5.47% 1,880 0.85% 23,601 9.62% 45 

Slovakia 9,158 1.97% 8,133 3.69% 1,025 0.42% 43 

Ireland 5,625 1.21% 4,225 1.92% 1,400 0.57% 41 

Slovenia 7,111 1.53% 2,161 0.98% 4,950 2.02% 35 

Netherlands 35,866 7.71% 140 0.06% 35,726 14.57% 35 

Finland 8,248 1.77% 950 0.43% 7,298 2.98% 33 

Belgium 5,326 1.14% 740 0.34% 4,586 1.87% 33 

Portugal 4,961 1.07% 3,894 1.77% 1,067 0.44% 29 

Austria 3,282 0.71% 2,090 0.95% 1,192 0.49% 27 

Greece 39,488 8.48% 250 0.11% 39,238 16.00% 21 

Lithuania 1,311 0.28% 2,130 0.97% - 819 -0.33% 19 

Bulgaria 2,962 0.64% 3,210 1.46% -248 -0.10% 14 

Denmark 2,848 0.61% 350 0.16% 2,498 1.02% 13 

Latvia 300 0.06% 1,028 0.47% -  728 -0.30% 9 
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Luxembourg 928 0.20% 1,095 0.50% -  167 -0.07% 7 

Estonia 0 0% 400 0.18% - 400 -0.16% 4 

Malta 500 0.11% 320 0.15% 180 0.07% 4 

Cyprus 290 0.06% 0 0% 290 0% 2 

Total 464,448 100% 220,236 100% 244,212 100% 1,332 

 
As the table shows, most restructuring cases in 2011 occurred in larger Member States 
(UK, France, Poland, Germany and Spain). These Member States also saw the largest total 
numbers of job reductions, although in a number of Member States similar large scale job 
reductions took place across fewer cases (Italy, Netherlands, and Greece). In order to 
understand the impact of restructuring on the number of redundancies, it is important to 
compare the number of job reductions with the number of jobs created through 
restructuring. Looking at the net job reductions, the United Kingdom, Greece, 
Netherlands, and Italy appear to be the Member States most affected by restructuring in 
2011. This data should be treated with some caution, however, since its accuracy could be 
undermined by countries under- or over-reporting the number of job losses and/or 
creations. Indeed, the ERM database likely over-reports to some extent, mainly because it 
reports on announced rather than actual job reductions and the counting of events is 
based on reports in the media – in many cases, the actual number of job losses is smaller 
than originally planned, due to negotiations with the workforce, or other measures to 
reduce impacts, but this is sometimes not captured by the database. 
 
With regard to cumulative impact of restructuring over time, the total number of cases 
recorded between 2001 (when the ERM started collecting data) and the current year2 was 
13,951 resulting in a total of 4,741,220 planned job reductions and creation of 2,560,147 
jobs (net reduction of 2,181,073 jobs)3. Annex 1 outlines the cumulative extent and impact 
of restructuring in this period in more detail.  
 
Due to lack of other reliable EU-wide data sources and the fact that the majority of the 
reported job reductions are likely to be a result of restructuring in large enterprises, this 
study will use the ERM database and 2011 data will be used as a basis for aggregating the 
impacts.  
 
2.2.2. Restructuring trends 
 
In addition to understanding the current levels of restructuring and their impact, it is also 
worthwhile considering their trends. The following figures outline the trends in number 
of restructuring cases and job creation and reduction over the period 2003-2011. 
 
 
 

                                                 
 
2 As of 23 August 2012 
3 ERM Restructuring events database. 
https://eurofound.europa.eu/emcc/erm/index.php?template=stats  

PE 494.459              EAVA 2/2012  III-10 

https://eurofound.europa.eu/emcc/erm/index.php?template=stats


Figure 1 - Number of cases 2003-2011 
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Source: ERM Restructuring events database. 
https://eurofound.europa.eu/emcc/erm/index.php?template=stats  
 
As can be seen in the above figure, the number of restructuring cases peaked twice in 
2006 and 2009 with the latest data pointing to a potential gradual increase. The following 
figure shows the number of job reductions and creations over that period.  
 
 
Figure 2 - Planned job creation and reductions 2003-2011 
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Source: ERM Restructuring events database. 
https://eurofound.europa.eu/emcc/erm/index.php?template=stats  
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The above figure reveals the differences between the two peaks in the number of 
restructuring cases. Whereas in 2006, the number of job reductions was matched by job 
creation, in 2009, following the start of the latest economic downturn, the rise in the 
number of job reductions has been accompanied by a fall in the number of jobs created, 
resulting in a much higher number of net job reductions. 2011 sees both the number of 
restructuring cases as well as job reduction and creation on a gradual upward trend. This 
suggests that, although the number of job reductions could go up in the future, the net 
number of net reductions appears stable, which needs to be taken into account when 
drawing conclusions on the basis of the 2011 data.   
 

2.3. Nature and scope of the proposed Directive 
 
The following section outlines the content of the Draft Report and presents a conceptual 
understanding of the impacts of the Recommendations contained therein.  
 
2.3.1. Content of the Draft Report 
 
A key step in assessing the impact of the Draft Report Recommendations4  is to identify 
the main changes the recommendations would bring about, as well as define their scope. 
With regard to the latter, the Draft Report covers restructuring operations that fulfil the 
following criteria:  
 

 Restructuring occurs at companies of at least 500 employees in the EU; 
 Restructuring affects at least 100 employees in a single company or 500 

employees in a company and its dependent companies; 
 Restructuring takes place in one or more MS; and 
 Restructuring takes place over a period of 3 months. 

 
In order to estimate the number of people across the EU affected by this Draft Report, the 
limited data availability has to be acknowledged. There is no estimate of the number of 
companies with more than 500 employees in the EU. However, in 2010, there were 43,034 
companies with more than 250 employees in the EU, constituting 0.2% of the total 
number of enterprises.5 In 2010, companies of this size and active in the non-financial 
business economy employed 43,257,098 people, 33.1% of a total of 130,717,890 workers in 
the EU.6 This means that the Draft Report would affect a relatively small number of 
enterprises, but potentially a substantial proportion of the workforce. Given that the 

                                                 
 
4 European Parliament. 2012. DRAFT REPORT with recommendations to the Commission on 
Information and consultation of workers, anticipation and management of restructuring 
(2012/2061(INI)). 
5ECORYS. 2011. Are EU SMEs recovering ? Annual Report on EU SMEs 2010/2011. p. 2 
http://ec.europa.eu/enterprise/policies/sme/facts-figures-analysis/performance-
review/files/supporting-documents/2010-2011/annual-report_en.pdf  
6ECORYS. 2011. Are EU SMEs recovering ? Annual Report on EU SMEs 2010/2011. p. 50 
http://ec.europa.eu/enterprise/policies/sme/facts-figures-analysis/performance-
review/files/supporting-documents/2010-2011/annual-report_en.pdf  
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average number of persons employed in large enterprises (>250 employees) in the EU-27 
in 2010 for the non-financial business economy was over 1,000, a majority of the 
workforce employed in large enterprises (>250 employees) is likely to be employed by 
enterprises employing over 500 workers. 
 
The recommendations contained in the Draft Report impose a number of obligations on 
companies and public authorities. The particular focus of the study will be on those 
Recommendations that entail concrete obligations for companies and where the impact of 
measures can be assessed. These recommendations are presented below (a more detailed 
overview of the recommendations can be found in Annex 2): 
 
Table 2 – Recommendations made in the Report 
 

Obligations for companies 
Recommendation 
5 
 
(Training, 
anticipation & 
skills 
development) 

Companies shall establish, in cooperation with employees’ representatives: 
 Mechanisms for long-term planning of quantitative and qualitative 

employment and skills needs 
 Multiannual plans of employment and skill development covering the 

following areas: 
o Creation of learning advisors to help employees select 

adequate training 
o Regular individual skills assessment & individual training 

maps 
o Individual training plans with quantitative targets 
o Annual training budget 
o Individual learning accounts 
o Training packages 
o Leave of absence for educational purposes 
o Specific training measures to tackle possible developments 

Every employee shall be offered a given number of hours of training per 
year.7 

Recommendation 
7 
 
(Information and 
consultation) 

Any restructuring shall be subject to an early explanation and justification to 
all relevant stakeholders.  
 
Companies shall from the beginning inform the public authorities at the 
relevant level and involve them in the preparation of the restructuring process. 

Obligations for public authorities 
Recommendation 
11 
 
(Public support 
& monitoring) 

Public authorities shall monitor the mechanisms for long-term planning, and 
multi-annual plans of employment and skills needs to be developed within 
companies. 
 
In regions affected by structural change, public authorities shall: 

 Create permanent bodies, networks or observatories for monitoring 
purposes 

                                                 
 
7 In its proposed Code of Conduct on Restructuring, the Commission includes a requirement for 
companies to provide employees with at least 45 hours of training per year. (GHK. 2010. 
Preparatory study for an impact assessment of a European Code of Conduct on Restructuring. 
Final Report. p. 102) 
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 Promote territorial employment pacts  
 Promote or create mechanisms facilitating employment transitions 
 Implement training actions benefiting SMEs 
 Favour regional employment and economic and social re-conversion 

Recommendation 
12 
(Financial 
support) 

Public authorities shall co-finance employability measures that favour 
employees of companies undergoing restructuring, insofar as this support is 
necessary or appropriate. 

 
In addition to the main substantive measures, the Draft Report also goes beyond 
previous Directives (such as the Information and Consultation Directive 2002/14/EC) in 
terms of enforcement, since it recommends Member States to provide for appropriate 
measures in the event of failure to comply with the Directive, including adequate 
administrative or judicial procedures to enable the obligations imposed on companies. It 
also specifies sanction mechanisms:  
 

 Member States are asked to ensure that non-compliant companies do not benefit 
from any funding from the EU budget in the five-year period following a judicial 
decision recognising the breach; 

 Member States shall exclude these companies from the benefit of public aid  from 
the national budgets during the same period; 

 Nothing shall preclude the use of funds from the general budget of the EU and 
from national budgets for the direct benefit for the employees of non-compliant 
companies. 

To sum up, the remainder of the study will focus on the following obligations:  
 

 Obligation to provide training and engage in long-term planning of skills 
development (Recommendation 5); and 

 Obligation to engage in early consultation with relevant stakeholders 
(Recommendation 7). 

 
The above obligations are viewed as the key obligations in the Draft Report and are also 
ones where there is sufficient data to arrive at quantitative assessment of impact. In 
addition, the study also looks at evidence concerning public co-financing of 
employability measures, as well as public monitoring mechanisms (Recommendations 11 
and 12). 
  
 
2.3.2. Intervention logic 
 
The figure below outlines the preliminary intervention logic for the proposed Directive, 
outlining the key potential impacts.  
 
 
 
 
 

PE 494.459              EAVA 2/2012  III-14 



 
Figure 3 - Intervention logic 

Existing EU legal 
framework

National legal 
framework

Company actions

Restructuring

Revised EU legal 
framework

National legal 
framework

Company actions

Restructuring

• Redundancies and 
unemployment

• Industrial disputes
• Impact on workers

Restructuring

No action

Baseline

Proposed 
Directive

• Improved 
employability

• Fewer redundancies
• Fewer industrial 

disputes
• Lower negative 

impact on workers

• Further 
improvement in  
employability

• Further reduction 
redundancies

• Further reduction in 
number of disputes

• Further reduction in 
negative impact on 
workers

 
 
As the figure shows, the Draft Report effectively seeks to improve the existing EU legal 
framework, which is one of the elements of the broader framework around information, 
consultation and training that affects the impact of restructuring. This means that this 
study will not compare the impact of the recommendations of the Draft Report with the 
“no action” scenario, but rather with the ‘baseline’, meaning that any impact of the 
proposed Directive will need to be isolated from the impact of the existing framework. 
 
Since there will be differences between individual Member States and individual 
companies in terms of steps already taken in the area of consultation, and training, as 
well as differences in terms of the extent to which Member States provide public support, 
the recommendations of the Draft Report will have different impacts across Member 
States and companies. 
 
This study does not intend to look in detail at the national regulatory frameworks 
regarding early consultation and training, let alone try and isolate the impact of national 
policies from the impact of the EU legislative framework. Rather, the following sections 
will focus on a) existing practices across Member States, as well as b) the impact the 
measures are likely to have under different conditions. These two elements are essential 
for assessing the impact of the Draft Report and will be explored in the following 
sections.  
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3. Baseline 
 
As explained in the previous section, the added value of a new Directive depends on the 
extent to which it introduces improvements to the existing situation, while the magnitude 
of impact in each Member State will depend on their existing practices. This section 
therefore describes the existing regulatory framework at EU and Member State level. 
 

3.1. EU legislative framework 
 
The EU has addressed problems around information and consultation as well as 
restructuring in a number of Directives throughout the past 15 years. It is important to 
consider the following legislation, since any additional obligations (as outlined in the 
draft report) will supplement the existing provisions.  

 The Directive 98/59/EC (relating to collective redundancies) specifies that an 
employer who envisages collective redundancies must provide employee 
representatives with specific information concerning the projected redundancies 
and needs to consult with them. The Directive thus aims to improve protection 
for workers affected by such decisions. It also lays out provisions on practical 
support for the employees who are laid off. 

 The Directive 2001/23/EC (relating to the safeguarding of employees' rights in 
the event of the transfer of undertakings) provides, among other substantive 
rights, for information and consultation of employees by the transferor and/or 
the transferee (Article 7). 

 Three Directives provide for the involvement of employees (2001/86/EC on 
information, consultation as well as participation of employees in the 
supervisory board or board of directors of the company) in enterprises adopting 
the European Company Statute (2001/2157/EC) or the European Cooperative 
Society Statute (2003/1435/EC). 

 The Directive 2002/14/EC (Information and consultation Directive) established 
a general framework for informing and consulting employees in the EU that 
seeks to strengthen social dialogue within enterprises and ensure employee 
involvement in decision-making, with a view to better anticipate problems and 
prevent crises. It sets minimum principles, definitions and arrangements for 
information and consultation of employees at the enterprise level within each 
country. The Directive applies to organisations with either at least 50 employees 
or at least 20 employees, according to the choice made by the Member State. 

 The European Parliament in its Resolution of 19 February 2009 assessed the 
implementation of this Directive and acknowledged significant delays in its 
transposition in some Member States and urges those countries to adopt it as 
soon as possible. It also stresses that in those Member States where no general 
system for informing and consulting employees existed before the Directive will 
have an obvious impact.  

 The Directive 2009/38/EC (for the establishment of a European Works Council 
or a procedure for informing and consulting employees) replaced a previous 
Directive (94/45/EC). It applies to companies or groups with at least 1,000 
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employees in total and at least 150 employees across at least two Member States. 
It seeks to enhance the effectiveness of such Work Councils with regard to 
ensuring the right of employees to information and consultation. It emphasises 
that information must be provided without slowing down the decision-making 
process in undertakings and that information and consultation should be 
integrated with national employee representation bodies. 

 
The Directives 98/59/EC, 2001/23/EC and 2002/14/EC are currently undergoing a 
fitness check in order to assess whether they are ‘fit for purpose’ in the context of the 
Commission’s policy of better regulation. The Commission envisages presenting key 
findings in a Communication during 2012. 
 

3.2. Member State practices 
 
As shown in Figure 3, the impact of any new obligations will depend on the existing legal 
framework. This framework will, in turn, consist of EU legislation transposed and 
implemented in individual Member States together with national initiatives and actions 
taken by individual companies. As mentioned in the previous section, within the 
parameters of this study, it is not possible to isolate how any new EU legislation would 
interact with the individual elements of this framework. Instead the following sub-
sections look at broad Member State-level practices in the areas relevant to the main 
measures investigated, regardless of whether they have a source in existing EU 
legislation or other initiatives. This helps generate a broad overview of how national 
practices relate to the measures outlined in the draft report, which can in turn be used to 
determine the level of impact in individual Member States (presented in Section 4.4.1.). 
 
3.2.1. Early consultation 
 

Company practices concerning consultation in individual Member States will depend on 
national policy framework for training and skills development, as well as individual 
companies’ practices with regard to training and skills development over and above any 
statutory requirements. A Eurofound study on information and consultation practices 
five years after the adoption of Directive 2002/14/EC looked at information concerning 
information and consultation bodies and arrangements in individual Member States. This 
information can be used as a proxy to categorise Member States in terms of the degree to 
which companies already carry out early consultation. Countries with a stable pattern 
and mature arrangements for consultation, normally through works councils, were 
classified as High. Countries with an improved take-up of Information and Consultation 
arrangements were classified as Medium. Finally, countries with a declining or low take-
up of Information and Consultation arrangements were classified as Low. This 
information is presented in the table below. 
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Table 3: Assessment of information and consultation practices 
 
Member State Early consultation8 
Austria High 
Belgium High 
Bulgaria Low 
Cyprus Low 
Czech Republic Low 
Denmark High 
Estonia Medium 
Finland High 9 
France Medium 
Germany High 
Greece Low 
Hungary Low 
Ireland Low 
Italy Low 
Latvia Medium 10 
Lithuania Low 
Luxembourg Medium 
Malta Low 
Netherlands High 
Poland Medium 
Portugal Low 
Romania Low 
Slovakia Medium 
Slovenia Medium 
Spain Medium 
Sweden High 
United Kingdom Medium 
 
 
 

                                                 
 
8Eurofound. 2011. Information and consultation practice across Europe five years after the EU 
Directive. p. 12 f. 
9Information for Finland was not available. Consequently, a Eurofound database was used to arrive 
at an assessment of the quality of early consultation in Finland. According to the database, 
employers must notify the workforce 7 weeks in advance of redundancies and consultations last for 
six weeks and include discussion on how to avoid job losses. Consequently, Finland is ranked as 
High. Source : https://eurofound.europa.eu/emcc/erm/erm_car/tn0608036s.htm 
10As in the case of Finland, no data was available for Latvia. Consequently, a Eurofound database 
was used to arrive at an assessment of the quality of early consultation in Latvia. According to the 
database, employers in practice rarely consult before they publicly announce redundancies. At the 
same time, if there is consultation, it usually lasts for at least 60 days and includes consideration 
concerning minimising job losses. Latvia is thus ranked as Medium. Source : 
https://eurofound.europa.eu/emcc/erm/erm_car/tn0608036s.htm 
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3.2.2. Training and skills development 
 
Company practices concerning training and skills development in individual Member 
States will depend on national policy framework for training and skills development, as 
well as individual companies’ practices with regard to training and skills development 
over and above any statutory requirements. Data on prevalence and investment in 
vocational training of employees provides an indication of the degree to which 
companies provide and invest in training in the respective Member States. Using the two 
data sources one can construct a simple typology of Member States, where Member 
States with higher values in both data sources would receive a High rating. The following 
section presents the relevant data and aggregate rating.  
 
Table 4 - Participation and investment in training in the workplace 

Member State 

Percentage of 
employees 
participating in 
continued vocational 
training courses (2005) 

Total cost of continued 
vocational training as a 
percentage of total 
labour cost (2005) 

Aggregate 
rating11 

Austria 33 1.4 Medium 
Belgium 40 1.6 High 
Bulgaria 15 1.1 Low 
Czech Republic 59 1.9 High 
Denmark 35 2.7 High 
Germany 30 1.3 Medium 
Estonia 24 1.6 High 
Ireland 49 2.2 High 
Greece 14 0.6 Low 
Spain 33 1.2 Medium 
France 46 2.3 High 
Italy 29 1.2 Medium 
Cyprus 30 1.3 Medium 
Latvia 15 0.8 Low 
Lithuania 15 1.2 Low 
Luxembourg 49 2 High 
Hungary 16 1.9 Medium 
Malta 32 1.8 High 
Netherlands 34 2 High 
Poland 21 1.3 Medium 
Portugal 28 1.1 Medium 

                                                 
 
11 In order to have an indication of the degree to which Member States are already active in the field 
of training and skills development, the data in the first two columns of this table is combined and 
broken down into thirds. For each indicator, the top third of Member States were scored as High, 
middle third as Medium, and lower third as Low. Scores are therefore relative, not absolute. Two 
scores were combined to yield High if two scores were High and High or High and Medium, Low if 
scores were Low and Low, or Low and Medium and Medium otherwise. 
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Romania 17 1.1 Low 
Slovenia 50 2 High 
Slovakia 38 1.8 High 
Finland 39 1.5 Medium 
Sweden 46 2.1 High 
United Kingdom 33 1.3 Medium 
Source: CEDEFOP 

 

 
3.2.3. Public financing and monitoring (Recommendations 11 & 12) 
 
In addition to the practices in the areas of consultation and training, it is also important to 
consider the public support practices. According to Eurofound’s 2011 ERM Report on 
public instruments, in most Member States there is no comprehensive, systematic or 
specialised framework for anticipating or managing restructuring. Measures of 
anticipatory nature have been identified in a few Member States, including Austria, 
Bulgaria, Denmark, Ireland and the UK. Overall, two thirds of the support instruments 
identified in the report were anticipatory while the remaining third was reactive.12. 
Despite the fact that, as the report notes, in most Member States there is no systematic 
approach to public support during the restructuring process, a range of measures are in 
place across all the Member States. These include13:   
 

 Economic and labour market forecasting measures. For example, in Romania 
local employment agencies conduct studies concerning employment 
opportunities. 

 Monitoring observatories, anticipating and warning systems. In Luxembourg, 
economic cycle committees can be set up by the government to monitor 
redundancies in companies with more than 15 employees and in order to 
encourage social partners to negotiate a plan for maintaining employment in 
such companies. In Finland, a well-developed early warning system of 
anticipation and forecasting activities predicts labour market trends and enables 
social partners to put appropriate measures into place to help mitigate any 
negative effects of restructuring. 

 Continuous vocational training provided by employment agencies. In Portugal 
the Employment and Vocational Training Institute runs programmes to stimulate 
job offers. 

 Supporting individual transition, such as bipartite sectoral training and 
development funds in the Netherlands.  

 Publicly funded or subsidised short-time working, partial unemployment and 
temporary lay-off schemes, such as those used in Austria, France, the 
Netherlands, Belgium, Germany, Italy and Luxembourg, and since the recession 

                                                 
 
12 ERM Report. 2011. Public  instruments to support restructuring in Europe 
13 Based on Eurofound and EMCC information : 
https://eurofound.europa.eu/docs/erm/tn0907020s/tn0907020s.pdf, 
https://eurofound.europa.eu/emcc/erm/comparativeinformation.htm 
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also in Hungary, Latvia, Malta, Poland, Portugal, Romania, Slovakia and 
Slovenia, These are often linked with an obligation on companies to provide 
short-time workers with training during times of low business activity (e.g. in the 
Netherlands). 

 Providing advice and support to workers, largely through public employment 
services or through tripartite social agreements (e.g the British ‘Train to Gain’ 
programme), as well as contribution to training costs. 

 Advice to companies on how to organise in-house training. 
 Supporting economically weak regions through provision of industrial sites, 

subsidies, tax reliefs and other investment incentives, often on the basis of 
long-term development plans (e.g. in Belgium, Czech Republic, Estonia, Poland, 
Slovakia, Spain). 

 Regional re-employment schemes, which are widespread in Austria and Ireland 
(in the latter country, efforts are made to replace jobs lost in traditional industries 
with new jobs in retail and high technology areas). 

 Tripartite 'taskforces' that aim to minimize their adverse effects upon local 
labour markets, such as those established in the United Kingdom. 

 
Given this range of existing public support measures, any new measures resulting from 
the introduction of the Directive would be adding to and complementing these measures.  
 

3.3. Baseline impacts 
 
Whereas the section above outlined the current practices in individual Member States, 
this section summarises the evidence concerning the impacts of existing baseline 
situation within the restructuring context. As outlined in the intervention logic, the key 
impacts under investigation include: 
 

 impact on number redundancies (impact on job security); 
 impact on workers finding future employment (impact on employability); 
 impact on workers within their current employment (impact on job quality); and 
 other impacts, such as impact on the number of disputes. 

 
As the 2012 European Commission Green Paper on Restructuring notes, European 
companies take a number of steps to reduce the impact of restructuring. These include 
measures to anticipate employment needs and to develop workers' skills, as well as 
cooperation with key stakeholders, including worker representatives. At the same time, 
the Green Paper points out that such steps are still often “reactive” rather than 
“proactive” and happen too late to be effective in reducing the impact of restructuring14.  
 
There are a number of instances of restructuring where deficiencies with respect to 
consultation of workers and other stakeholders were noted. These include, for example: 

                                                 
 
14European Commission (2012). Green Paper Restructuring and anticipation of change: what 
lessons from recent experience? 
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 The case of restructuring within Air Malta, where union representatives have 

criticised a very selective approach to consultation, seen by the unions as leading 
to a sub-optimal sale of the company and its assets15. 

 The case of restructuring in the power generation company ABB Alstom, where 
lack of effective consultation of the workforce was one of the reasons behind 
large scale worker protest against the restructuring in 200216. 

 The case of the Volkswagen plant in Belgium, where an unexpected 
announcement of significant job losses resulted in a seven week strike, which 
could potentially have been avoided through earlier consultation and 
information efforts17. 

 
In the examples presented above, improved consultation practice could help avoid labour 
disputes, improve the relationship between workers and their representatives and 
management, and potentially impact on the terms of restructuring. However, it is more 
difficult to determine to what extent ineffective and consultation practices result in 
higher level of job reductions than would be the case otherwise.  
 
The next section presents cases where early consultation is thought to lead to reduction in 
the number of redundancies from a planned level, however in the cases where such 
consultation did not take place, it is not necessarily clear whether any redundancies could 
be avoided at all. For example, in the case of XL Leisure Group, no information and 
consultation took place when the company has reduced almost its entire workforce 
during a bankruptcy process. On one hand, given the financial difficulties of the 
company, it is unlikely that any redundancies could be avoided even with a consultation 
process in place. On the other, the financial situation was apparent for approximately a 
year prior to bankruptcy in September 2008, suggesting that consultation at an early 
point in that period could have an impact on the process, potentially safeguarding at least 
some jobs or helping workforce find future employment18.  
 
With regard to training, there are also few clear cases where lack of training can be 
shown to be a reason why workers are unable to find future employment. Although one 
would expect that, all things being equal, training would aid worker’s employability, 
there are only a few studies making that link clear. For instance, a 2007 Eurofound report 
on training and employability finds, for instance, that workers on temporary contracts 
receiving training perceive their employability as better than those not receiving 
training19. For other combinations of measures and impacts, such as impact of public 
financing and monitoring on job security or employability, or impact of consultation on 
employability, there is little evidence showing that lack of these measures would have a 
clear detrimental effect.  

                                                 
 
15http://www.eurofound.europa.eu/eiro/2012/08/articles/mt1208019i.htm 
16http://www.eurofound.europa.eu/eiro/2000/05/inbrief/eu0005247n.htm 
17http://www.eurofound.europa.eu/eiro/2007/01/articles/be0701049i.htm 
18Eurofound (2009). ERM Report 2009: Restructuring in Recession 
19Eurofound (2007). Impact of training on people’s employability 
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As this section shows, the key challenge when considering the measures outlined in the 
draft report is the lack of an effective “counterfactual” (a likely outcome if a given 
measure had not been introduced). Although one can show that, for example, lack of 
consultation can be one cause of industrial disputes or even job losses, it is difficult to 
isolate that impact, since most evidence stems from unique cases. At the same time, there 
appears to be little doubt as regards the nature of the impact of the measures outlined in 
the draft report will have positive impact on the areas investigated in the study which 
will be positive. The lack of “counterfactual” therefore only means that there is bound to 
be uncertainty regarding the magnitude of that impact. This will be taken into account in 
the following sections.  
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4. Impact Analysis 
 
This section aims to provide an assessment of the potential impact of the measures 
outlined in the draft report. It first outlines the evidence concerning impacts at company 
level associated with measures corresponding to the recommendations investigated as 
part of this study, combines them with information concerning costs, and presents a 
simple cost-effectiveness analysis. The impact evidence is then combined with 
information concerning the baseline situation (presented in the previous sections) and 
information concerning compliance, to provide an assessment of the aggregate impact at 
country level. 
 

4.1. Evidence concerning impacts 
 
The first step in the impact analysis is to collect the existing evidence concerning the 
impact of measures corresponding to the main recommendations of the draft report 
(Recommendations 5, 7, 11, and 12). As noted in the previous section, the main impacts 
investigated include: 
 

 impact on the number of redundancies (impact on job security); 
 impact on the prospect of workers finding future employment (impact on 

employability); 
 impact on workers within their current employment (impact on job quality). 

 
The previous section outlined some of the existing evidence concerning the link between 
consultation and industrial disputes and, given that it is unlikely that there will be data 
concerning the link between consultation and lack of industrial disputes, these impacts 
are not investigated in this section.  
 
Since there are no studies systematically investigating these impacts for the above 
measures on EU or Member State level, the main source of data will be evidence from 
individual case studies and good practice examples. Using such evidence has its 
advantages in that it provides real-life examples of the impacts generated. However, 
reliance on case-studies also has its downsides: 
 

 individual case studies tend to focus on single companies and their experience 
often cannot be generalised for the entire sector, much less for a single Member 
State or the EU as a whole; and 

 as mentioned above, case studies rarely provide an indication of the 
“counterfactual”, which makes it difficult to arrive at an assessment of the 
magnitude of the impacts. 

 
In order to address these shortcomings, in the following sections we: 
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 synthesise findings from multiple case studies to arrive at ranges of impacts, 
rather than point estimates based on single case studies; 

 treat evidence extracted from case studies as “best practices” and take into 
account the implication of the effect sizes being smaller. 

 
Finally, individual case studies often concern very different measures. However, since 
the recommendations in the proposed Directive are broad, the evidence has been 
grouped so as to ensure that different cases broadly correspond to one of the 
recommendations in the draft report. The table below presents the nature of the evidence 
outlined in the following sections: 
 
Table 5 - Data availability 
 

               Impact on: 
 
Measures: 

Job security  Employability  Job quality  Other (i.e. 
disputes)  

Training, anticipation 
& skills development  

Qualitative  Quantitative  Qualitative  Qualitative  

Information and 
consultation  

Quantitative  Quantitative Qualitative  Qualitative  

Public support & 
monitoring 
Financial support 

Qualitative  Qualitative Qualitative  Qualitative  

 
The following sections outline the existing evidence for each of the recommendations.  
 
 
4.1.1. Early consultation  
 
Impact on job security (Quantitative Evidence) 
Data from the European Industrial Relations Observatory20, Eurofound’s monitoring 
instrument on industrial relations, suggests that in many of the cases recorded by the 
ERM, a cooperative approach shared by employers and unions has allowed companies to 
adapt productively to economic challenges while minimising the detrimental impact on 
workers. The following table summarises information from individual case studies where 
information on the initial number of planned dismissals and on the number of employees 
actually dismissed is available. It shows how consultation with employee representatives 
in large-scale restructuring processes can considerably reduce the number of employees 
laid off – with many of these cases being from the period of the economic downturn of 
2009: 
 

                                                 
 
20Eurofound. 2010. Industrial relations and restructuring: some recent cases. 
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Table 6 – Impact of consultation on job security21 
 
Measure Planned dismissals Actual dismissals  
Volvo Car Corporation/Sweden 
Negotiations with management22 

6,000 4,616 

Opel/Spain 
Agreement with work council 

900 Turned into temporary 
dismissals 

Nissan/Spain 
Trade union campaign and 
concerted local government action 

1,680 700 

PZU/Poland 
Negotiation  

1,500 600 

Karmann/Germany 
Negotiation 

513 300 

Inbev/Belgium 
Restructuring talks, agreement to 
renegotiate employment terms 
instead 

300 No dismissals – instead 
renegotiation of 
employment terms  

SIA Triāls/Latvia23 
Early consultation 

90 30 

Wiltz/Luxembourg24 
Early consultation/collective 
agreement 

45 0 

Hirschmann 
Automotive/Austria25 
Negotiated social plan 

155 115-125 

Northern Rock/UK26 
Early consultation/taskforce 

2,000-2,500 1,300 

Total 13,183-13,683 % 
reduction) 
7,661-7,671 (43

 
It is important to note that in some restructuring cases, the planned number of dismissals 
may not necessarily be the expected number, but rather the number used by employers in 
the negotiations for strategic reasons. However, for the purpose of this study, the 
assumption will be that on aggregate, these were in fact the planned numbers of 

                                                 
 
21 Unless stated otherwise: Eurofound. 2010. Industrial relations and restructuring: some recent 
cases. For a more detailed description of cases, refer to Annex 3, Table 15. 
22 CEDEFOP. 2010. Socially responsible restructuring. 
http://www.cedefop.europa.eu/EN/Files/6107_en.pdf 
23 Voss, Eckhard. Willke, Maack and Partner. Organising Transition in Response to Restructuring. 
Study on instruments and schemes of job and professional transition and re-conversion at national, 
sectoral or regional level in the EU. 
24 Ibid. 
25 Ibid. 
26 Ibid. 
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reductions. Furthermore, other factors such as training or public support probably 
contributed to a positive outcome as well, but various forms of consultation appear to 

ve had the biggest impact on those cases.  

71 actual dismissals. This corresponds to an 
verage reduction in redundancies of 43%. 

he 
uantitative evidence concerning the impact of consultation on worker employability.  

ltation on emplo

ha
  
If the findings of this table are aggregated, between 13,183 and 13,683 dismissals were 
planned compared to between 7,661 and 7,6
a
 
Impact on employability (Quantitative Evidence) 
In selected cases, consultation during restructuring was linked to the likelihood of 
workers made redundant finding new employment. The following table outlines t
q
 
Table 7 – Impact of consu yability27 
Company/Country Impact and Evidence 
Volvo Car Corporation/Sweden28  workers found new job 
Job Security Council engagement 

50% of dismissed
within 9 months 

Danisco Sugar Kedainiai (DSK), 

tion 

d employees have 
found new employment Lithuania 

Advance warning, early consulta

About 60% of the dismisse

DaimlerChrysler, Netherlands 
r 14 months 

es 
Consultations fo

800 out of 950 (84%) dismissed employe
found new employment within a year 

UPM, Finland 
Consultations 

454 ex-employees (68% of dismissals) found 
yment  solution within 10 months emplo

Average share of employees who 
ound new work within a year 

66% 
f
 
The above case studies suggest that in cases where an early consultation process was in 
place, on average 66% of dismissed workers found new employment within 
approximately a year. In addition, evidence from a case in Estonia suggests that the 
probability of finding employment was 10%-20% higher for workers benefiting from 
onsultation.  

changes on dismissed employees, such as in the case of the privatisation of the Slovakian 

                                                

c
 
Impact on job quality (Qualitative Evidence) 
As a report on restructuring and well-being notes29, there is evidence of a link between 
perceived job security and job quality. In this sense, any impact that early consultation 
has on increased job security it will naturally also have on job quality. In some cases, 
extensive consultations can minimise the negative social impacts of organisational 

 
 
27 Eurofound. 2008. ERM case studies: Good practice in company restructuring. 
28 Unless stated otherwise: European Commission. 2008. EU Synthesis Report. 27 National 
Seminars Anticipating & Managing Restructuring. p. 57. For more detailed information, refer to 
Annex 3, Table 15. 
29 Wiezer et al. 2011. Exploring the link between restructuring and employee well-being. p. 50f. 
http://www.psyres.pl/21963.html 
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Railways.30 Overall, however, as in the case of training and skills development, case 
studies provide limited information with regard to the impact on job quality.  
 
Other research in the area, however, shows that good communication and a trusting 
relationship between management and employees and support from management reduce 
the effects of restructuring on the well-being of workers. When employees are involved in 
the process of restructuring and participate in the decision-making, their well-being is 
better than otherwise. In sum, two-way communication, participation and support are 
the three main factors of a healthy restructuring process.31. This in turn suggests that 
ensuring effective early consultation in enterprises could have a positive effect on 
workers’ job quality. 
 
4.1.2. Training and skills development  
 
Impact on job security (Qualitative Evidence) 
The case studies provided no clear evidence concerning impact of training measures on 
job security. This is not unexpected in the sense that training is likely to improve worker’s 
chances of finding future employment rather than avoid redundancy. At the same time, 
anticipation of skills needs and longer-term planning of training and skills development 
could ensure that in some cases of restructuring at least a fraction of redundancies are 
avoided, although this is not reflected in the evidence extracted from case studies. 
Nevertheless, a report on anticipation and managing restructuring seminars emphasises 
the importance of training for both employability and job security, noting that “training, 
skilling and re-skilling are seen as key to anticipating or accompanying restructuring, in 
order to avoid unemployment or to facilitate a rapid return to the labour market.”32 An 
OECD study found that in countries such as Austria, Belgium, Finland or Ireland, the 
share of trained workers who are re-employed two years after the separation is 20 % 
higher than the share of untrained workers, while in Denmark, France, Greece, the 
Netherlands and Portugal, the difference between the two groups is negligible.33  
 
To sum up, given lack of robust data in the area, there remains uncertainty around the 
strength of the effect. 
 
Impact on employability (Quantitative Evidence) 
When advance notification of redundancies is accompanied by job-search assistance and 
training, it is seen as particularly helpful in redeploying workers.34 A study by the ILO 
also notes that the success of redeployment depends on how many workers benefitted 

                                                 
 

  30 See Table 13 - Company-level analysis - impact of early consultation on employability
31Wiezer et al. 2011.Exploring the link between restructuring and employee well-being.p. 
9.http://www.psyres.pl/21963.html 
32European Commission.2008. EU Synthesis Report. 27 National Seminars Anticipating & 
Managing Restructuring 
33OECD. 2004. Improving Skills for More and Better Jobs : Does Training Make a Difference ? p. 207 
34GHK. 2010. Preparatory study for an impact assessment of a European Code of Conduct on 
Restructuring. Final Report. p. 22 
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from training and career guidance in the transition process.35 A study which surveyed 
both employers and employees in 40 companies EU-wide found that 82% of them 
considered training or re-training to be essential to increase workers’ employability.36. At 
the same time, the evidence from case studies suggests more limited impact.  
 
Table 8 - Impact of training on employability37 
Company/Country Impact and Evidence 
Job Security Councils in Sweden 
Permanent works councils offering training 
and advice to workers already being made 
redundant. 
 

2/3 of people assisted by a Job Security 
Council found new work at the same or a 
higher salary. 90% of clients have an 
overall positive impression. ¾ of managers 
find them useful in restructuring processes 
 

Occupational Transition Contracts, France  
Redeployment scheme providing training 
 

61% of participants found a new 
job/started their own business within 12 
months 
 

Reconversion cell at Ford, Belgium 
 
Helped workers find new positions through 
training and other assistance.  

After two years, over 80% of registered 
workers – a total of 1,215 – had found 
alternative employment, become self-
employed, taken early retirement or had 
entered long-term training. 

Better West Midlands project, United 
Kingdom38 
Training and re-training measures, support, 
mentoring and advice. 

The project claims to have achieved over 
90% of returns to work before the current 
recession, but success rates are likely to 
decrease during the economic downturn. 

Average share of employees who found 
new work within two years 

72% 

 
It might appear surprising that the effect of training on employability identified here is 
only slightly higher than the effect of early consultation on employability. This again 
relates to the difficulty to isolate the impact of individual measures and might also be the 
result of the particular company cases this analysis is based on. 
 
In addition to the above findings, existing survey data also points to a link between 
training and increased employability. In a survey analysed by Eurofound, mentioned in 
the previous section, non-permanent workers shared their perception that participation 

                                                 
 
35Gazier, 2005, ‗Using Active and Passive Employment Policies to Accompany Globalisation-
Related Restructuring‘, Offshoring and the internationalisation of employment - A challenge for a 
fair globalization? International Labour Organization  2005. 
36GHK. 2010. Preparatory study for an impact assessment of a European Code of Conduct on 
Restructuring, Final Report.p. 70. 
37 Unless stated otherwise: Voss et al. Organising Transition in Response to Restructuring. For more 
detailed information refer to Annex 3, Table 16. 
38CEDEFOP. 2010. Socially responsible restructuring. 
http://www.cedefop.europa.eu/EN/Files/6107_en.pdf 
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in training is positively correlated with their employability. While these numbers do not 
relate solely to training carried out during restructuring, they give an indication of the 
potential benefits of training on employability. The report summarises findings from 
national reports from all Member States. A French report states that “training schemes of 
an extended duration clearly improve the temporary worker’s opportunities to get a 
stable job. After a period of individual training leave, 32.2% of temporary workers find a 
permanent job.”39 Similarly, a survey amongst Finnish temporary workers revealed that 
45% of those having received training perceive their chances of securing a permanent job 
as likely while only 34% of those not having received training think so. The same 
numbers for permanent workers were 32% for those having received training and 27% 
for those not having received training.40 In another survey, 82.1% of Spanish workers on 
a fixed-term contract and 83.5% of workers on a permanent contract reported they regard 
training as quite useful or very useful. In a similar survey, 64.6% of German workers on a 
fixed-term contract and 65.5% of workers on a permanent contract regarded training as 
either useful for the most part or completely useful.41 
 
Impact on job quality (Qualitative Evidence) 
Evidence from case studies shows that programmes which offer employees training and 
skills development can have a positive impact on their morale, as in the case of Skillnets 
in Ireland42, although besides this particular example, there is limited evidence of impact 
present in the case studies investigated. This could however be due to the fact that the 
focus of the existing research and in particular the case studies and good practice 
examples is primarily on job security and employability. 
 
In addition the above example, a study conducted by the University of Bremen also 
identifies coaching, counselling and training as one set of practices which are essential to 
minimising the adverse effects of restructuring on the health of employees.43 
Nevertheless, there appears to be generally little evidence linking training and job 
quality. 
  
4.1.3. Impact of public support 
 
As shown in the previous sections. short-time working arrangements, temporary lay-offs 
and partial unemployment schemes are well-established in many Member States and 
have had a significant and positive impact on employment during economic down-turns 

                                                 
 
39http://www.eurofound.europa.eu/ewco/reports/TN0506TR01/TN0506TR01.pdf. p. 51 
40http://www.eurofound.europa.eu/ewco/reports/TN0506TR01/TN0506TR01.pdf p. 36 
41http://www.eurofound.europa.eu/ewco/reports/TN0506TR01/TN0506TR01.pdf p. 26 
42 See Table 15 – Impact of early Consultation 
 
43University of Bremen. 2009. Health in Restructuring Innovative Approaches and Policy 
Recommendations (HIRES). p. 14 http://www.ipg.uni-
bremen.de/research/hires/HIRES_FR_090518_english.pdf 
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such as the recession of 2009.44 In addition to these, Member State authorities have tried 
different measures to help workers facing restructuring:45 
 

 In Austria, temporary suspension of employment is combined with 
reemployment commitments. During the time of unemployment, workers can 
receive benefits. The scheme is regarded as cost efficient at company level. 

 In Bulgaria, the programme ‘New Employment Prospects’ provides redundant 
people with guidance, consultancy, professional orientation, re-qualification. 
This helps workers by avoiding long spells of unemployment and loss of skills 
and enables them to gain new qualifications. 

 In Denmark, job rotation schemes allow companies to re-organise its workers and 
thereby perform a smooth internal transition of its employees, instead of being 
forced to fire workers. However, there is a low take-up amongst employers so far 
due to the cumbersome nature of the process. 

 
Concrete cases with quantifiable impact of public support measures on employability are 
outlined below. 
 
Table 9 – Impact of public support on employability46 
Measures Impact and Evidence 
Rapid Response Services, United 
Kingdom 
Provided by Jobcentres to assist redundant 
workers with job advice, training, referrals 
to employment agencies 

Over 60% of individuals whose 
destinations are known moved into 
employment after having used the 
Services which were directly responsible 
for ‘placing’ ca. 30% of those who found 
jobs. 

Reconversion cells, Belgium 
Assist victims of restructuring with 
psychological support, advice on 
redeployment, as well as social and 
administrative affairs.  

More than 50% of beneficiaries are in 
employment again, with a high percentage 
of open-end contracts. The social partners 
perceive it to be a very effective tool. 

Response service to collective 
redundancies, Estonia 
Provides workers facing redundancy with 
tailor-made services such as mediation 
between workers and potential future 
employees with the aim of avoiding 
unemployment or reducing the duration of 
unemployment. 

Job prospects of redundant workers have 
improved as a result of this scheme by 
between 10 and 20%. 

                                                 
 
44 See, for example, European Commission. 2010. Short time working arrangements as response to 
cyclical fluctuations. Occasional Paper 64 / June 2010. 
45 Cases taken from Eurofound’s Support Instrument Database: 
http://www.eurofound.europa.eu/emcc/erm/supportinstruments/ 
46 If not indicated otherwise, cases taken from Eurofound’s Support Instrument Database: 
http://www.eurofound.europa.eu/emcc/erm/supportinstruments/ 
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Pre-redundancy counselling services, 
Romania 
Services available to workers facing 
redundancy informing them about local job 
vacancies, briefing them on how to look for 
a job, identifying available vocational 
readjustment opportunities in the same 
company and providing short-term 
training courses. 

From 1 January to 30 September 2010, 
53,235 people gained employment via the 
information and counselling services 
provided by local employment services. 

ReAct, United Kingdom 
Welsh programme that covers training, 
subsidies recruitment and job-related 
training of workers facing redundancy or 
recently being made redundant. 

6 months after benefitting from the 
programme, 81% have found employment. 

 
In addition to these measures, public support also includes public monitoring. However, 
there is little evidence that the establishment of monitoring bodies in itself has a direct 
impact on job security, employability and job quality.  
 

4.2. Costs associated with the Directive 
 
In addition to evidence concerning impacts, it is also important to investigate the costs of 
the measures explored above for individual companies. The preparatory study for an 
impact assessment of a European Code of Conduct on Restructuring provides evidence 
concerning costs associated with consultation and training in restructuring processes. 
These are outlined in the tables below.  
 
Table 10 – Costs of consultation procedures 
 
Cost item Costs per employee 
Meetings with employee 
representatives (at all levels)  
 

€7-€40047 

(Internal) Meetings management/HR  
 

€48-€76948 
 

Meetings with external stakeholders  
 

€1-€8049 

Total cost €56-€1249 
Source: GHK (2010). Preparatory study for an impact assessment of a European Code of Conduct 
 
 

                                                 
 
47 Evidence from DK, FI, NL, RO 
48 Evidence from SE, FI, NL 
49 Evidence from DK, FI, RO 
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Table 11 – Costs of training 
Cost item Costs per employee 
Cost of retraining 
 

€400 - €9,00050 

HR administrative costs51 €35.3 - €58052 

Total cost €435.5 – €9,580 

Source: GHK (2010). Preparatory study for an impact assessment of a European Code of Conduct 
 
The large ranges in costs can be attributed to the fact that the information collected as 
part of the GHK study came from a small number of different companies in a range of 
countries, which in turn results in substantial discrepancies in costs. Although these large 
ranges stem from the fact that there is little existing data that could be used to yield 
accurate averages, they can also be used to aid the analysis. Assuming that the high 
estimates reflect the highest cost levels, any measure that is cost-effective given these 
estimates is likely to be cost-effective under most conditions. In the next section, we 
highlight which assumptions must hold for this to be the case. 
 
Another important point to consider with regard to the cost estimates is the meaning of 
“cost per employee”. The GHK study bases these estimates either on reported costs per 
employee or lump sum cost divided by number of workers “affected” by restructuring. 
Given that the number of workers affected can be considerably higher than the number 
of workers to be dismissed, and the fact that is not clear which group of workers the 
lump sum estimates refer to, it is difficult to determine what is meant by cost per 
employee. In the following section presenting company-level analysis, we will make the 
assumption that all employees in a company are affected by restructuring and therefore 
the costs apply to all the employees. This also reflects the Draft Report’s emphasis on 
consultation with all relevant parties and training of all workers (not just the ones due to 
be dismissed or even at risk of dismissals).  
 
Finally, it is worth noting the difference between fixed and variable costs. Fixed costs in 
this regard can include renting rooms for consultation and/or training, hiring external 
consultants or trainers etc. while variable costs can include everything from management 
time, time spent on consultation and training to the opportunity cost of reduced working 
hours for those employees engaged in these activities in addition to less quantifiable costs 
as they derive from a de-motivated and confused workforce. Since the above cost 
estimates are based on reported costs and lump sum costs it is unlikely that these cost 
estimates adequately factor in opportunity cost. As far as fixed costs are concerned, the 
principle of economies of scale implies that cost per employee goes down when the 
number of workers affected increases. However, the total cost increases with company 
size, and variable cost rises steadily with company size.  

                                                 
 
50 Evidence from AT, SE, DK, NL, SK. FI and RO estimate was €0, this was not included in analysis.  
51 Includes costs of informing public authorities and costs of designing and administering training 
52 Evidence from DK, FI, NL, SK 
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4.3. Company-level analysis 
 
Where quantitative estimates are available for both costs and benefits, it is possible to 
explore the relationship between the costs and benefits associated with the measures. 
This section looks at the costs to companies and benefits to the society associated with: 

 early consultation measures; and 
 training and skills development measures. 

 
Given that quantitative estimates are available only for the impacts on job security and 
employability, these are also the two impacts which will be investigated here. There are 
four main groups of parameters that need to be determined in order to arrive at estimates 
of cost-effectiveness. These include: 
 

 Characteristics of the hypothetical company: since total costs increase with 
company size (while costs per worker may actually decrease due to economies of 
scale), the company size and number of planned redundancies as well as its share 
of the total workforce will have an impact on whether measures investigated in 
this study will be cost effective; 

 Costs of measures: the data in the previous section has shown that these costs 
can differ substantially. Focusing on high or low estimates of costs will impact on 
cost-effectiveness.  

 Effectiveness of measures: the previous section used case studies to arrive at 
estimates of effectiveness. These are however used as “best practices” and, with 
no counterfactual scenario in place, it will be important to examine whether the 
measures would be cost effective at lower effectiveness levels.  

 The valuation of benefits: the key benefit under investigation is the reduction of 
unemployment (or in case of the impact on employability, the reduction of time 
spent unemployed). The choice of value assigned with saving as a result of 
reducing unemployment will therefore have an impact on cost-effectiveness. In 
the case of impact on employability, the average length of unemployment, if 
compared to the length of finding new employment after early consultation or 
training, can provide a good indicator for comparison in absence of a ‘real’ 
counterfactual. 

Given the number of potential parameters and assumptions, this analysis will investigate 
cases based primarily on high and low estimates, which will allow to determine which 
conditions would need to be met for the measures to be cost effective under these 
circumstances. 

With regard to characteristics of the hypothetical company, two hypothetical types of 
companies will be analysed, namely: 
 

 the smallest company covered by the proposed Directive, namely a company 
employing 500 workers and planning 100 job reductions; 
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 a very large company undergoing restructuring. Here we base it on the largest 
restructuring covered in the ERM (with the exception of Royal Mail in the UK, 
which can be seen as an outlier), namely Allders in the UK, with 5700 employees.  

 
With regard to cost of measures, the analysis will use the figures presented in the 
previous section. Given the range of costs, a measure could be seen as always cost-
effective if the benefits exceed the highest potential cost level. Costs are applied to the 
entire workforce of the company rather than number of people at risk of redundancy. 
This reflects the assumption that all workers are affected by restructuring, as well as the 
spirit of the draft report, which advocates wide-reaching consultation and training (i.e. 
not only affecting workers to be made redundant). This should be kept in mind when 
looking at cost effectiveness as cost of measures would be considerably lower if applied 
only to the workers to be dismissed. 
 
The level of effectiveness (i.e. the actual reduction in dismissals or re-employment), will 
be based on the synthesis of findings presented in the previous section. However, given 
that it is not possible to isolate the actual impact of the measures, the analysis will 
investigate how lower levels of effectiveness will affect the conclusions concerning cost-
effectiveness of early consultation and training.  
 
Furthermore, it is important to arrive at an estimate of benefits from reducing the 
number of redundancies or assisting workers made redundant re-enter employment. In 
both cases, the main benefit under consideration will be the avoidance of cost of 
unemployment. Unemployment carries with it a range of costs, including social costs 
which are difficult to quantify. For the purpose of the study, the simplest measure of cost 
of unemployment is used, namely the cost of unemployment insurance (based on 
average unemployment insurance level across the EU) for an average period of 
unemployment. It should be noted that there are other benefits associated with 
increased job security and employability, such as higher well-being of workers, 
increased social stability and higher productivity when workers are quickly redeployed 
in equally productive or more productive ways than before they faced redundancy. 
Moreover, it is beneficial for companies to have a low fluctuation of workforce in order to 
retain their talent and to spend less money on recruiting should they need to expand 
again in the future. So while using reduction of unemployment benefits as the indicator 
might underestimate the benefits of measures it is simple and ensures that any measure 
found to be cost-effective could be cost-effective even if some of the assumptions 
concerning effectiveness level do not hold. 
 
Finally, it is important to keep in mind that when looking at impact on employability, the 
assumption is that there are jobs available to workers, although the average length of 
unemployment figure reflects to some extent current difficulties in finding employment. 
This also means that in a better economic environment this number would fall, meaning 
that the likely benefit of any of the measures would decrease. Thus, all the options are 
more cost effective in more difficult economic times. 
 
The sections below outline the analysis for individual measures.  
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4.3.1. Company-level analysis: Impact of consultation on job security 
 
The table below outlines this analysis for the impact of consultation on job security in two 
hypothetical companies with restructuring affecting 100 employees, with company size 
being the parameter varied in both scenarios.  
 
Table 12 - Company-level analysis - impact of early consultation on job security 

  Company 1 Company 2 

Company size 500 5,700 

Workers affected 100 100 

% workers affected 20% 2% 
Cost of consultation procedure per employee (low 
estimate) 

€56 €56 

Cost of consultation procedure per employee (high 
estimate) 

€1,249 €1,249 

Total cost (low estimate) €28,000 €319,200 

Total cost (medium estimate) €326,250 €3,719,250 

Total cost (high estimate) €624,500 €7,119,300 

Effectiveness53 43% 43% 

Avoided redundancies 43 43 

Cost per redundancy avoided (low estimate) €651 €7,423 

Cost per redundancy avoided (high estimate) €14,523 €165,565 

Average monthly unemployment insurance benefit54 €1,342 €1,342 

Average duration of unemployment (months)55 15.1 15.1 

Total cost of unemployment insurance benefits per 
redundancy 

€20,271.67 €20,271.67 

Net benefit per redundancy at low cost estimate €19,621 €12,848 

Net benefit per redundancy at medium cost estimate €12,684 €-66,223 

Net benefit per redundancy at high cost estimate €5,748 €-145,293 
 
According to the model presented in the table above, at the 43% effectiveness level, 
consultation measures are more cost-effective where the number of redundancies is high 
in relation to company size, than where the number of redundancies is low compared to 
company size. Both companies could constitute real-world scenarios – dismissal of 100 
workers in a company of 500, could reflect substantial downsizing, while dismissal of the 
same number of workers in a company of 5,700 employees could reflect the closure or 
dissolution of a medium-size team or department.    

                                                 
 
53 Figure taken from case study synthesis in the previous chapter. 
54 Calculated as a monthly average for 18 Member States for which the OECD dataset reported 
benefit levels. www.oecd.org/els/social/workincentives 
55 OECD Data for women and men across all age groups in 2011:  

 http://stats.oecd.org/Index.aspx?DatasetCode=AVD_DUR# 
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In addition to the above example, where company size is varied with regard to number of 
dismissals, one can also investigate the effect of changing other parameters. Keeping the 
proportion of workers to be made redundant constant and varying the effectiveness level 
shows that where 20% of the workforce is to be made redundant, as is the case for 
Company 1, the measure would be cost effective even if only 16%  of redundancies could 
be avoided (assuming that the actual costs of consultation lie at the medium of the range 
lower). Conversely, if effectiveness level was 42%, consultation would be a cost effective 
measure even if only 15% of the workforce was to be initially dismissed. See below: 
 
Figure 4 – Cost curve for early consultation and job security based on medium cost 
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Similar graphs can be developed for different cost levels (see Annex 4, Figure 5 – Cost 
curve for early consultation and job security based on minimum cost and Figure 6 – Cost 
curve for early consultation and job security based on maximum cost), and the respective 
breakpoints are presented below: 
 

 Assuming the actual cost lies at the top of the range, the measure is only cost 
effective as long the number of redundancies is reduced by at least 31%.  

 Assuming the actual cost lies at the lower end of  end of the range, even if early 
consultation reduces the number of redundancies by only 1% it is still cost-
effective 

Although the above is a very simple model, it highlights a few key findings: 
 

 Early consultation appears to be more cost-effective in cases where many 
workers are affected; 

 Given a high share of the total workforce affected by redundancy, early 
consultation would still be cost-effective even if the measures turned out to have 
less of an impact on the number of redundancies as the good example case 
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studies would suggest. This appears plausible since a higher share of the total 
workforce affected by redundancy increases the pool of workers that can benefit 
from any measure. 

 
4.3.2. Company-level analysis: Impact of early consultation on employability 
 
The table below follows the model shown in the above section, showing the impact of the 
measure when varying the number of employees between two companies. The key 
difference when looking at employability is the fact that the primary benefit is not in 
avoiding unemployment, but rather in shortening the period of unemployment, since in 
most of the case studies workers benefiting from consultation found new employment 
within a particular time period. The extra parameter that needs to be considered under 
this model is therefore the length that it takes for these workers to find new employment 
 
Table 13 - Company-level analysis - impact of early consultation on employability 
  Company 1 Company 2 

Company size 500 5,700 

Workers affected 100 100 

% workers affected 20% 2% 
Cost of consultation procedure per employee (low 
estimate) 

€56 €56 

Cost of consultation procedure per employee (high 
estimate) 

€1,249 €1,249 

Total cost (low estimate) €28,000 €319,200 

Total cost (high estimate) €624,500 €7,119,300 

Effectiveness56 66% 66% 

Avoided redundancies 43 43 

Period within which new employment found (months) 12 12 

Workers back in work 66 66 

Cost per redundancy avoided (low estimate) €424 €4,836 

Cost per redundancy avoided (high estimate) €9,462 €107,868 

Average monthly unemployment insurance benefit €1,342 €1,342 

Average duration of unemployment (months)57 15.1 15.1 

Unemployment avoided (months) 3.1 3.1 
Total cost of unemployment insurance benefits avoided 
per redundancy 

€4,161.73 €4,161.73 

Net benefit per redundancy at low cost estimate €3,737 €-675 

Net benefit per redundancy at high cost estimate €-5,300 €-103,706 
 

                                                 
 
56 Figure taken from case study synthesis in the previous chapter 
57 OECD Data for women and men across all age groups in 2011:  
 http://stats.oecd.org/Index.aspx?DatasetCode=AVD_DUR# 
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As can be seen in the table above, when looking at the impact on employability, the cost-
effectiveness of early consultation is lower than in the case of job security, which can be 
attributed to the fact that the average unemployment is only reduced by 3 months from 
15 to 12 while in the case of job security savings amount to the full 15 months. Actually, 
in the above example, the benefits for Company 1 only exceed the costs at the low cost 
level and even at 100% effectiveness would not make the measure cost effective in 
Company 1. However, if all workers made redundant were to find new employment 
within 8 months, the measure would be cost-effective. The key findings are therefore as 
follows: 
 

 as in the case of impact on job security, the cost-effectiveness of early 
consultation is positively correlated with a rising share of planned redundancies 
compared to the total workforce; 

 the cost-effectiveness will also increase as the time taken to find new 
employment decreases; 

 unless workers find new employment within a relatively short time, early 
consultation is likely to be less cost effective in terms of its impact on 
employability than in terms of its impact on job security. 

 
 
4.3.3. Company-level analysis: Impact of training and skills development on 

employability 
 
There is more limited evidence base concerning the impact of training on employability 
than it is the case for consultation measures. Nevertheless, the model presented in the 
two subsections above, can still help in determining the potential cost-effectiveness of the 
measures. The two differences between looking at impact of consultation measures and 
impact of training and skills development measures on employability are the 
effectiveness and the cost of the measures. The evidence presented in the previous section 
suggests that effectiveness could be higher than it was the case for consultation measures, 
averaging at around 72%. At the same time, the reported costs of training measures are a 
multiple of the cost of consultation measures. This suggests that: 
 

 due to higher costs, training and skills development measures are likely to be less 
cost effective than early consultation in improving employability; 

 the time taken to find employment would need to be substantially reduced or the 
scale of restructuring increased for the training measures to be fully-cost 
effective, assuming 72% effectiveness of the measures. 

 
These findings do not necessarily mean that such measures should not be introduced. 
The full benefits to reducing unemployment are likely to be higher than ones included in 
the analysis, while for a number of companies costs could be at the lower end of the scale 
(as training might be more focussed on those workers actually facing redundancy), 
potentially making the measure cost-beneficial. In addition, this analysis only looks at 
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one specific impact. In addition to increasing worker employability, there are other 
impacts of training (i.e. productivity gains).  
 
4.3.4. Combination of early consultation and training 
 
The final issue to be considered is the potential impact of combination of measures and of 
combined impact. Looking at consultation, it is possible that such measures could have a 
positive impact on both job security and employability, leading to a larger overall impact. 
Nevertheless, the case studies on which the effectiveness estimates are based have 
provided little indication as to the effectiveness in generating both impacts. Similarly, it 
seems plausible to assume that a combination of early consultation and training entails 
synergy effects and has a stronger positive impact than imposing those measures 
separately. However, there is little evidence in the case studies to analyse the impact of 
combining consultation measures with training. This in turn means that there is little 
basis for isolating and modelling the impact of a combination of measures. This would 
potentially require carrying out a micro level analysis and ask individual workers about 
their assessment of whether they benefited more from early consultation or from training 
during restructuring events. 
 

4.4. Country-level analysis 
 
4.4.1. Impact across the Member States 
 
This section looks at the potential impact of the Draft Report at Member State level and 
combines this information with the effectiveness of early consultation and training as 
derived from the company case studies. Member States are categorised according to their 
performance in the fields of training and early consultation as presented in Table 3 and 
Table 4 - Participation and investment in training in the workplace in the baseline 
analysis. Those Member States with an already high level of training and skills 
development in companies are likely to be less affected by the Directive than those where 
current levels are low. The same goes for early consultation. The potential impact broken 
down by Member State is presented in the table below: 
 
 
Table 14 – Impact of proposed Directive on Member States 
Member State Training and skills 

development 
Early consultation 

Austria Medium Low 
Belgium Low Low 
Bulgaria High High 
Cyprus Low High 
Czech Republic Low High 
Denmark Medium Low 
Estonia Low Medium 

PE 494.459              EAVA 2/2012  III-40 



Finland Low Low58 
France High Medium 
Germany Medium Low 
Greece Low High 
Hungary Medium High 
Ireland Medium High 
Italy High High 
Latvia High Medium59 
Lithuania Low High 
Luxembourg Medium Medium 
Malta Low High 
Netherlands Low Low 
Poland Medium Medium 
Portugal Medium High 
Romania High High 
Slovakia Low Medium 
Slovenia Low Medium 
Spain Medium Medium 
Sweden Low Low 
United Kingdom Medium Medium 
 
In order to arrive at a more precise estimate of the impact of the recommendations this 
information has to be linked with the information from the company case studies. First, 
the categorisation of Member States is combined with the number of planned job 
reductions in 2011, as reported to the ERM database (see Table 1 - Restructuring cases 
2011 to simulate a hypothetical situation in 2011. Since this data includes companies with 
more than 250 employees, while the proposed Directive is targeted at companies with 
more than 500 employees, the number of restructuring events actually affected by the 
Directive will be lower. It nonetheless provides a reasonable estimate. This data is 
aggregated at EU level and then combined with the effectiveness coefficients derived 
from the company case studies. This is illustrated below in a hypothetical scenario 
taking the combination of early consultation and impact on job security: 
 

                                                 
 
58 Finland did not respond to the survey on which this assessment is based for the other countries. 
Consequently, a Eurofound database was used to come up with an assessment of the quality of 
early consultation in Finland. According to this, employers must notify the workforce 7 weeks in 
advance of redundancies and consultations last for six weeks and include discussion on how to 
avoid job losses. Consequently, Finland is ranked as High. Source : 
https://eurofound.europa.eu/emcc/erm/erm_car/tn0608036s.htm 
59 Latvia did not respond to the survey on which this assessment is based for the other countries. 
Consequently, a Eurofound database was used to come up with an assessment of the quality of 
early consultation in Latvia. According to this, employers in practice rarely consult before they 
publicly announce redundancies. At the same time, if there are consultation, they usually last for at 
least 60 days and include consideration how to minimise job losses.  Latvia is thus ranked as 
Medium. Source : https://eurofound.europa.eu/emcc/erm/erm_car/tn0608036s.htm 
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For countries where the Draft Report is likely to have a High impact, the effectiveness 
derived from the company case studies (43%) is believed to hold. For example, the Draft 
Report is expected to have a high impact in Romania so the impact of early consultation 
on job security in Romania is assumed to be 43%. For a country where the impact is likely 
to be Medium, such as Spain, this number is halved, in other words, early consultation is 
expected to reduce the number of redundancies by 21.5% in Spain. In countries where the 
impact of the Draft Report in terms of early consultation is expected to be low, such as 
Germany, the impact would be negligible (0%). According to this scenario: 
 

 Distributed over all EU Member States, early consultation would reduce the 
number of redundancies by 23% compared to an estimated effectiveness of 
43% at company level. Were this to take place in 2011, when there were 464,448 
planned reductions, such measure could result in an estimated reduction of 
approximately 100,000 redundancies.  
 

 Distributed over all EU Member States, early consultation would help 35% 
workers made redundant to find new work, compared to 66% on company-
level. In 2011, out of 464,448 redundant workers, over 160,000 would have found 
new work within a year, if such impact were to materialise.   
 

 Finally, distributed over all EU Member States, training would help 36% 
workers made redundant find new work, compared to the 72% estimate based 
on the company case studies. Similar to the previous example, this could aid over 
165,000 workers find new employment.  

 
As in the case of the company level analysis, the case studies that effectiveness estimates 
are based on do not reveal much information about the interaction and possible synergy 
effects of combining early consultation and training. Hence, any further assessment of 
this combination would be overly speculative. Nevertheless, the above analysis suggests 
that: 
  
 Compared to the effectiveness of measures at company level, their impact at 

European level is reduced by approximately 50%, owing to the unequal 
distribution of current performance as well as planned job reductions (in 2011) 
across Member States.  

 In many cases, the countries with the highest number of planned job reductions in 
2011 were also the countries which performed relatively poorly in terms of existing 
consultation and training measures, increasing the potential impact of the proposed 
Directive 

 
4.4.2. Compliance  
 
The previous analysis notwithstanding, another factor potentially influencing the 
effectiveness of the Draft Report is the rate of compliance, which in turn is based on two 
factors: 
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 The first one is the degree to which a Directive based on the Draft Report would 
be transposed in Member States.  A Eurofound report60 shows that 5 years after 
the entry into force of the Information and Consultation Directive and 2 years 
after its implementation deadline 3 countries had not implemented it, while 25 
had. It is reasonable to assume that the timeframe would be similar for a 
Directive based on the Draft Report.  

 
 The second factor concerns the degree to which companies in the various 

Member States implement it. In this regard, it is worthwhile looking at 
provisions on enforcement. While the Information and Consultation Directive 
only asks Member States to implement appropriate enforcement and sanctions 
measures without going into detail (Art. 8) the Draft Report goes further in 
specifying the kind of sanctions Member States should implement (as outlined in 
section 2.3.1). Information on company compliance is available for the Works 
Council Directive which entered into force in 1996. In the United Kingdom, only 
an estimated 265 companies fell into the scope of this Directive in 2008. Out of 
those companies, 43% had actually set up a Works Council by 2008. The EEA 
average was 36%. However, this does not necessarily imply a high degree of non-
compliance as according to the Directive, companies are only obliged to set up 
such a body at the request of 100 or more of its employees.61 

 
Given the fact that the Draft Report foresees stronger enforcement mechanisms than 
previous Directives and bearing in mind that even a non-obligatory provision in a 
previous Directive resulted in a compliance rate of 36%, it is reasonable to assume that 
the rate to which companies would comply with a Directive based on the Draft Report 
would be at least 50%. Using this rate, the impact developed for the various measures 
above is reduced by another 50% to the following: 
 

 Impact of early consultation on job security, given 50% company compliance: 
11% (down from 43% at company level) 

 
 Impact of early consultation on employability, given 50% company compliance: 

17% (down from 66% at company level) 
 
 Impact of training on employability, given 50% company compliance: 18% (down 

from 72% at company level) 
 
 
 
 

                                                 
 
60 Eurofound. 2002. Impact of the information and consultation directive on industrial relations. 
61 http://www.bis.gov.uk/assets/biscore/employment-matters/docs/10-889-implementation-
european-works-council-directive-impact-assessment 
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5. Conclusions 
 

The above sections provide a snapshot of the potential impacts associated with the 
recommendations in the Draft Report. Given the nature and scope of this study, the 
research is largely limited to a subset of measures presented in the report and covers only 
a selection of impacts. In addition, the secondary data used in the study has its 
limitations, in particular due to the lack of “counterfactual” cases, which could help 
isolate the magnitude of the impact generated. In a larger-scale study, the counterfactual 
could be generated by analysing studies which compare similar (or identical) companies 
who either carried out training/early consultation or did not and look at the respective 
impact.  
 
The study allows drawing conclusions concerning the potential added value of the 
measures and their cost effectiveness. The research design developed and the causal 
relationships identified here can in future be used in combination with new evidence. 
This would in turn require a larger research programme including primary research to 
support secondary data collection. In this respect, the establishment of public bodies 
monitoring company activities and obliging them to report regularly during 
restructuring events, as foreseen by the proposed Directive, is a welcome step towards 
improving the evidence base.  
 
Potential aspects of the recommendations in the Draft Report which could not be 
analysed as part of this study, but which could add valuable insights include: 
 

 Distribution of impacts across Member States, sectors, and worker groups; 

 Interaction between national and EU framework; 

 Detailed modelling of impact with expected company compliance levels; 

 Analysis of conditions under which different levels of company-level impact can 
be expected based on a more comprehensive dataset of company cases;  

 More extensive valuation of benefits, including also impacts on job quality and 
worker’s well-being and benefits to companies;  

 Comprehensive costing of the individual recommendations, including costs to 
public authorities; and 

 Isolation of impact and comparison against counterfactual 

Given the limited insight into the impacts of measures proposed in the Draft Report in 
existing literature, such analysis is likely to enhance the state of knowledge in the field 
and to support EU policy-making in the area. This report constitutes the first step in this 
process.  
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ANNEX 1: Extent of restructuring in the EU 2001-2012 
 
 
The following figures outline the restructuring levels in the EU in the period 2001-2012. 
 
 
Figure 5 - Number of cases by type of restructuring 2001-2012 
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Source: ERM Restructuring events database 
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Figure 6 - Planned job creation and reduction by type of restructuring 2001-2012 
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Figure 7 - Number of cases by sector 2001-2012 

igure 8- Planned job creation and reduction by sector 2001-2012 
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Figure 9 - Number of cases by country 2001-2012 
 

Source: ERM Restructuring events database 
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Figure 10 - Planned job creation and reduction by country 2001-2012 
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ANNEX 2: OVERVIEW OF THE PROPOSED DIRECTIVE 
 
 
Table 12 – Proposed Directive 
 

Obligations for companies 
Recommendation 4 
(Long-term planning 
& training) 

Companies shall recognise the right of every employee to benefit from 
appropriate training. Employees shall recognise that education and 
lifelong learning are necessary to enhance their employability and shall 
accept relevant training offers. 

Recommendation 5 
 
(Training, 
anticipation & skills 
development) 

Companies shall establish, in cooperation with employees’ 
representatives: 

 Mechanisms for long-term planning of quantitative and 
qualitative employment and skills needs 

 Multiannual plans of employment and skill development covering 
the following areas: 

o Creation of learning advisors to help employees select 
adequate training 

o Regular individual skills assessment & individual training 
maps 

o Individual training plans with quantitative targets 
o Annual training budget 
o Individual learning accounts 
o Training packages 
o Leave of absence for educational purposes 
o Specific training measures to tackle possible developments 

Every employee shall be offered a given number of hours of training per 
year.62 

Recommendation 7 
 
(In
consultation) 

Any restructuring shall be subject to an early explanation and justification 
holders.  

he beginning inform the public authorities at the 
relevant level and involve them in the preparation of the restructuring 
process. 

ormation and 
to all relevant stake
Companies shall from tf

Recommendation 8 
 
(Alternatives to lay 
off) 

Before considering redundancies, companies shall consider all of the 
following alternatives: 

 Reduction in work intensification 
 Working-time reduction or re-organisation 
 Re-negotiation of working conditions 
 Internal or external redeployment 

                                                 
 
62In its proposed Code of Conduct on Restructuring, the Commission includes a requirement for 
companies to provide employees with at least 45 hours of training per year. (GHK (2010). 
Preparatory study for an impact assessment of a European Code of Conduct on Restructuring Final 
Report p. 102) 
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 In-sourcing of external activities 

 Natural departures 
 Negotiated departures 

Recommendation 14 
(C
monitoring) 

Companies shall monitor, on a permanent basis, the psycho-social health of 
affected by restructuring processes. 

Companies shall create tools for the regular evaluation and reporting on 
their restruc

ompany employees 

turing practices. 
Obligations for public authorities 

Recommendation 11 
 
(Public support & 

permanent bodies, networks or observatories for 

ctions benefiting SMEs 

monitoring) 

Public authorities shall monitor the mechanisms for long-term planning 
and multi-annual plans of employment and skills needs to be developed 
within companies 
In regions affected by structural change, public authorities shall: 

 Create 
monitoring purposes 

 Promote territorial employment pacts  
 Promote or create mechanisms facilitating employment transitions 
 Implement training a
 Favour regional employment and economic and social re-

conversion 
Recommendation 12 
(Financial support) 

Public auth
employees o g restructuring, insofar as this support 
is nec

orities shall co-finance employability measures that favour 
f companies undergoin

essary or appropriate. 
Recommendation 13 
(Public 
responsibility) 

MS sh c authorities, at national, regional 
or loc

all designate the responsible publi
al level. 

Recommendation 16 
 
(Enforcement & 
penalties) 

MS sha t of failure to 
com

 deriving from the Directive to be enforced.  

 budget in the five-year period following a 

al budgets during the same period. 

ets for the direct benefit for the employees of non-

ll provide for appropriate measures in the even
ply with the Directive; in particular, they shall ensure that adequate 

administrative or judicial procedures are available to enable the 
obligations
MS shall provide that non-compliant companies shall not benefit from any 
funding in provenance of EU
judicial decision recognising the breach. 
MS shall exclude the same companies from the benefit of public aids from 
the nation
Nothing shall preclude the use of funds from the general budget of the EU 
and from national budg
compliant companies. 



 

ANNEX 3: EVIDENCE CONCERNING IMPACT OF INDIVIDUAL MEASURES 
 
Table 15 – Impact of early Consultation63 

Measure Ty  pe of Impact Evidence 
Reacting to Mass Redundancies programme, Estonia64 
Social partners and labour market institutions provided worker
with information and mediation service with potential 
employers. 
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63 Unless stated otherwise: Eurofound. 200 cas di d p ompa st g. 
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redundancies. In a first step, the company tried to internally 

 nvited to apply for a 
ed as a mediator 

tment agency. 

move workers, providing them with training for new positions 
where necessary. In the case of redundancies related to 
outsourcing, all redundant workers were i
job with the new supplier. The company act
and recrui
Advance warning, L.M. Glasfiber, Denmark 
Redundancies exceeding a certain number over 30 days have to 
be reported to the appropriate public authorities as well as to 
the workforce of a company. This is followed by an obligatory 

een employers and workforce period of negotiation betw
representatives aimed at reducing the number of redundancies. 
In the case of L.M. Glasfiber, negotiations took place for 2 
weeks. 

Positive impact on: 
- job security 

As a result of negotiations, 30 jobs were saved. 

Advance warning and consultation, Electrolux, Italy 

se at the 

 which a 
d. 

Positive impact on: 
- job security 
 

The company was able to save 370 out of 430 jobs through selling 
the plant to another company. For the remaining workers, Electrolux 
created an outplacement service.  

Electrolux has got permanent information and consultation 
procedures in place. In February 2008, the company announced 
the start of an investigation phase – as is common practi
firm in the event of restructuring – between management and 
trade unions with regard to the company’s refrigeration plant 
over 4 months and involving more than 20 meetings in
new use for the plant was to be foun
SIA Triāls and Askembla Growth Fund Kommanditbolag, 
Latvia 
In May 2008, planned to dismiss 90 employees during July an
August of the same year. An advance warning of the proposed 
redundancies was given, as required by law, and consultations 
were initiated with employee representatives in good tim

d 

e. 

ct on: 
- job security mployed. 
Positive impa By the end of the restructuring process, only 30 employees were 

dismissed. In the end, only 15 were registering as une

Danisco Sugar Kedainiai (DSK), Lithuania 
In November 2007, the board of DSK announced end of 
production at one factory. A meeting was then held with the 
chair of the trade union and committee members to discuss the 

Positive impact on: 
- employability 

According to the trade union’s representatives, about 60% of the 
dismissed employees have found new employment, and 20% are 
unemployed due to ‘objective’ reasons such as retirement. 

groups of employees affected, the conditions concerning 
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information, retraining and social assistance as well as financ
provisions. The employees were also informed of impending 
dismissals. The first group of employees was dismissed two 
months after this first warning. 

ial 

Wiltz, Luxembourg 
In November 2007, company announced a plan to restructure 

rkforce from 230 

Positive impact on: 
- job security 

As of 2010, all of the workers affected by restructuring have been 
retained in employment.  

the company in October 2008, reducing the wo
to 185 employees due to declining demand. About 18 months 
before the planned restructuring, trade union representatives 
had signed a collective agreement covering issues relating to 
the financial and economic situation of the company, listing 
the measures planned to avoid any job losses. 
DaimlerChrysler, Netherlands 
Dutch legislation requires companies to inform the works 
council at an early stage on restructuring measures and must 

Positive impact on: 
- employability 

As a result of these early consultations, some 800 out of the 950 
employees who had been dismissed in 2006 had already found a 

ask the council for advice on the decision and its effects on 
employees. If it fails to do so, the public authorities will not 
grant permission for the dismissal of the workers concerned. 
In March 2006, the company announced its plan to dismiss 2,650 
employees because production was scheduled to stop its plant 
Nedcar. As mandated by law, the works council, the trade 
unions and the public authorities were all involved in the 
consultations that lasted for 14 months.  

new job in 2007. 

Hirschmann Automotive, Austria 
In January 2008, this car supply manufacturer announced a 
restructuring measure involving a reduction in its workforce 
from 705 to 550 employees, from May 2008 through to January 
2009. The company management and the works council 

ployees from concluded a social plan which benefitted em
internal occupational training programmes and shifted t
other parts of the company. 

hem to 

- employability 
 

employees had been out-placed to other employers in the region by 
May 2008, thereby avoiding unemployment. 

Positive impa
- job security 

ct on: Social plan saved 30 to 40 jobs  
Moreover, according to the company’s management, many

Vipap Videm Krško, Slovenia 
In 2006, Vipap announced its plan to make workers redundant. 

Positive impact on: 
- employability 

e Work Fund 
Posavje 160 jobs were found for dismissed employees in the 
With the help of the local employment office and th
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Right from the beginning, it involved the public authorities in 
its restructuring plan. The process of dismissing off employees 
began in June 2006. 

regional economy. 

Železnice Slovenskej republiky (Slovakian railways), 
Slovakia 
This state company was privatised in 2002 and over the next
years, the workforce was reduced from 22,750 to 18,000
employees. In this period, the management entered negotiation
with trade unions each time redundancies arose, sometimes
three months in advance.  

 5 
 

s 
 

Reduced negative 

No positive impact 
on: 
- employability 

Measures were successful in reducing the negative social impacts of 

ccording to the trade unions, this could 
be blamed on the lack of a comprehensive strategy with respect to 
the re-employment of dismissed workers. 

impact on: 
- social 
environment 

organisational changes on dismissed employees, but did not 
contribute significantly to their re-employment in national or 
regional labour markets. A

UPM, Finland 
In March 2006, decided to lay off 672 of its 25,000 employees, 

xpected to retiwith a further 1,885 employees e re. Consultations 
06. 

Positive impact on: 
- employability 

 

By December 2006, a total of 454 ex-employees (68% of dismissals) 
had found some kind of solution, whether it was re-employment, 

with the local employment office lasted until November 20
While these did not lead to the management reconsidering its 
plans, it did give the employment offices time to plan re-
employment measures. 

- skills 
development 

retirement or vocational training. 

Northern Rock, UK  
In March 2008, the British bank Northern Rock announced a 
restructuring of its business. Consultations were initiated 4 
months in advance, in accordance with UK law. Moreover, 
taskforce was formed which helped workers find re-
employment through job fairs and job po

a 

rtals, and retraining 

Positive impact on: 
- job security 

At the end of July 2008, when the consultation process ended, 
Northern Rock announced 1,300 job losses, rather than the 2,000–
2,500 cuts initially foreseen. 

was offered.  
Swedbank, Latvia65 
Had to lay off 550 employees since 2008.  
Extensive consultation including internal shifting of employee
where possible. Where function was outsourced to a s
(phone-banking), the bank ensured that most employees 
be able to work for the supplier on similar employment terms.  

s 
upplier 
would 

he end of 2008 have 
reintegrated to employment. Of those dismissed in 2009, 50% found 
new employment.  

- job security 
- employability 

About 400 employees were retrained for other functions over 10 
months in 2009. 
Up to 90% of dismissed employees at t

 
                                                 

65 CEDEFOP. 2010. Socially responsible restructuring. http://www.cedefop.europa.eu/EN/Files/6107_en.pdf
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Table 16 – Impact of training66 
 
Measure Type of Impact Evidence 
Skillnets, Ireland 
Partly state-funded decentralised networks that pool company 

P
-

A

resources in training and development. 

ositive impact on: 
 job quality 

ccording to surveys: 
 85% of companies found that their training network delivered 

lower cost training than alternatives,  
 93% would recommend being a member of a training 

network 
 83% of companies stated the programme had a positive 

impact on employee morale 
Vauxhall Luton Partnership, United Kingdom  N

-
 
 

I
l
e

Partnership with the regional development agency, trade 
unions, and the local council set up in order to minimise the 
impact of redundancies. Measures which were partly funded 
by the European Social Fund included re-skilling and training 
and supported workers into new jobs. The initiative also 
aimed at minimising the impact of the closure on workers’ 
health. 

eutral impact on: 
 employability 

n 2002, Vauxhall closed a plant resulting in 2,563 job losses. There is 
ittle evidence that workers from Vauxhall found alternative 
mployment offering comparable wages and skills utilisation. 

Reconversion cell at Ford, Belgium 
In 2003-2004, Ford carried out a restructuring programme 
affecting 3,000 workers out of a total workforce of 8,300 in 
Northern Belgium. The company established a ‘reconversion 
cell’ in order to help workers find new positions through 
training and other assistance. The cell was financed by the 
company and operated in collaboration with the HR company 

ent Service. 

P
 

A
h
ear g-term training. 

Ascento and the Flemish Public Employm

ositive impact
- employability

 on: fter two years, over 80% of registered workers – a total of 1,215 – 
ad found alternative employment, become self-employed, taken 

ly retirement or had entered lon

Training and support at L.M. Glasfiber, Denmark  
Training and job-seeking courses provided to workers who 
had become redundant. 

Low impact on: 
- employability 

D
w
u

espite the fact that few workers found new employment as there 
ere no employers in the region who could offer them a job, the trade 
nions regarded the assistance as useful. 

                                                 
 
66 Unless stated otherwise: Voss, Eckhard. Willke, Macck and Partner. Organising Transition in Response to Restructuring. Study on instruments and schemes of job and 
professional transition and re-conversion at national, sectoral or regional level in the EU. 
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beE (transfer company) at Siem
ince 2002, Siemens beE has ta

ens, Germany67 
ken charge of 6,500 former 

mployees. Amongst other measures, this transfer 
training opportunities to employees and 

Positive impact on: 
-job security 

The overall re-employment rate of Siemens beE is 75%. 
S
Siemens e
company provides 
they have th opportunity to do a full-time qualification such as 
a bachelor degree. The transfer company is linked with a 
network of 5,500 external companies. 
Teliasonera, Finland and Sweden68 
In 2005 and 2006, 1,600 employees were to be dismissed. 
Internal shifting (1,000 employees change jobs annually). A 

g counsel and 
rnal 

Positive impact on: 
-employability 

23% f 
out
mo hs

competence pool was created in 2006 providin
training with the aim of finding internal or exte
employment. 

 o participants have found a job less than 1 month after the 
placement training, 26% within 2 months and 31% within 3-4 
nt . 

 
 

Table 17 – Impact of Public Support69 
 
Measure Type of Impact Evidence 
Job Security Councils in Sweden 
Works councils set up by social partners and focu
retraining and employability measures. Financed by
employer contribution (ca. 0.3% of company’s wage bill). Star
work before any dismissals take place.  

ssing 
 ann

t their 

t o
 

ty 
le 
7, 

a positive overall 
impression of the support received. 3 out of 4 managing directors 
in affiliated companies found the Council useful in situations 
where they had to reduce the number of their employees. 

on 
Positive impac
- employability

ual 

n: More than 8 out of 10 people assisted by the largest Job Securi
Council in Sweden have found a new job and 2/3 of peop
found new employment at the same or a higher salary. In 200
90% of the clients of this Council had 

Rapid Response Services, United Kingdom 
Provided by Jobcentres to assist workers affected by significant 

, 
, 

Positive impact on: 
ility 

Over 60% of individuals whose destinations are known moved 
he 

redundancies. Services include consultancy for the company
information advice and skills and training assistance to workers

- employab into employment after having made use of the Services and t
majority were still in work 4 weeks later; 
Records suggest that the Services were directly responsible for 

                                                 
 
67 CEDEFOP. 2010. Socially responsible restructuring. http://www.cedefop.europa.eu/EN/Files/6107_en.pdf 
68 CEDEFOP. 2010. Socially responsible restructuring. http://www.cedefop.europa.eu/EN/Files/6107_en.pdf 
69 Unless stated otherwise, cases taken from Eurofound’s Support Instrument Database: http://www.eurofound.europa.eu/emcc/erm/supportinstruments/ 
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etc. 
Funding is obtained from the European Social Fund. 

‘placing’ around 30% of those who found jobs; 

Pärnu Linavabrik, Estonia  
In 2006, this company faced significant restructuring, and 12
510 strong workforce were made redundant. This was publicly 
announced in November 2006, and redundancies were 
implemented almost immediately.  

r e

1 of its 

d through a European Soc

asurable 
impact on: 
- employability 

An evaluation carried out in 2007 found no evidence of any 
lasting negative impact on the local economy or labour market as 
a result of this restructuring, although it occurred in a period 
when the demand for labour was very high.  

Dismissed employees were suppo t ial 
Fund pilot project in which 58 out of the dismissed work
participated. 

ers 

No me

Mobility Centres in the Netherlands 
Temporary public-private partnerships within companies offeri
advice, information and training support to employees both insi
and outsid  

ng 
de 

the company with the goal of providing timely 
assistance to job seekers and businesses in order to prevent forced 

Positive impact on: 
- employability 

he first five months of 2009, 43,000 people have found a new 
job via a work mobility centre. 5,000 of them were able to start 
work immediately after leaving their previous work. 

e

lay-offs. 

In t

Occupational Transition Contracts, France  
ment scheme providing training oriented towards jobs 

nd taking into account personal 

Positive impact on: An evaluation found that 61% of the participants in the scheme 
d a new job or established their own business at the Redeploy

and sectors with labour shortages a
skills of the beneficiary. The scheme can run for up to 12 months. 

- employability have foun
end of the 12 month period.  
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Abstract 
This assessment note intends to demonstrate the need for European legal 
activism in order to better guarantee the information and consultation rights 
of workers in case of anticipation and management of restructurings. Based 
on a critical assessment of the impact of measures in place at the European 
and national levels, this note evaluates the added value of a new European 
directive in particular to reinforce trust and time in the anticipation, the 
management and the monitoring of restructuring. It also stresses possible 
alternatives focusing on the improvement of existing directives as well as on 
a new directive on transnational company agreements. 
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Executive summary 
 
Restructurings are highly complex and diversified processes, the nature and rhythms of 
which have evolved, combining in a particular manner accidental – and hence 
unforeseeable – events with permanent managerial strategic decisions. Restructurings 
cause significant permanent risks and dangers for workers (in terms of their health, 
employment, income, and social integration), for regions (in terms of growth, 
employment, social cohesion, attractiveness for investment, demography), and for 
undertakings (in terms of their productivity, profitability, and their survival). Such risks 
and dangers have in so many cases materialised and taken on crisis proportions that 
resistance to change has very much increased as a result. Two essential, complementary 
factors, namely, trust and time, appear to be the key angles from which restructuring 
processes can be addressed in a socially responsible manner. The need, in other words, 
is to jointly anticipate, to manage and to monitor restructuring.  
 

Trust, on the one hand, is translated into the need to observe and promote social 
dialogue throughout the whole process of restructuring, with a focus on a timely, high-
quality and transparent approach to the information and consultation of workers and 
their representatives. Such approach would guarantee the compliance with European 
values as stated in Art. 27 of the Charter of Fundamental Rights as well as in recital 9 of 
Directive 2002/14/EC. The involvement of local, regional and national authorities as 
parties to restructuring processes is a recurrent additional and essential feature stressed 
by recent research studies. The time factor, on the other hand, is characterised by the 
necessity to anticipate restructuring in such a way that the inevitably ensuing changes, 
breaks and discontinuities do not turn into crises that threaten workers’ livelihood, 
disregard their rights and endanger the economy and social cohesion of regions. 
 

As the European Union continues to promote and facilitate business transfers and 
related financial transactions on the internal market by means of various programmes 
and directives, it is necessary, with regard to both legality and legitimacy in a social 
market economy, as stated in the Lisbon Treaty, to also guarantee employees’ 
participation rights in a clear and consistent manner, in a mainstreamed way (Art. 9 
TFEU).  Information and consultation with the view to reaching agreements on the 
social consequences of restructuring as well as on anticipative measures is not, however, 
something that can be taken for granted. The best-practices approach, in place since a 
decade, has failed to serve as appropriate incentives. Insofar as it requires specific rules, 
an appropriate regulatory framework is key to its success. An approach along these 
lines would benefit companies as well as workers, as it would allow for a more effective 
risk-assessment and risk-management policy in order to better adapt to market 
demands. In this way, workers would be helped to raise their employability through 
training schemes; to raise their involvement and understanding of business strategy; 
and also to improve (but not guarantee) their job security as a result of better controlled 
transitions in case of restructuring. By these means, the risk of workers becoming 
unemployed when affected by restructuring could well be reduced, and this is 
particularly the case when local and regional authorities, as well as national 
governments, become involved in the anticipation of change, so as to facilitate a 
forward-looking approach likely to foster the economic and social dynamism of a 
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region, on the one hand, or of sectors of activity of particular importance in terms of 
investment and employment, on the other hand. 
 

Alternatives to legal activism – in terms of addressing, specifically, information and 
consultation in anticipating and managing restructuring – would be  better monitoring 
of the implementation of the relevant social directives, combined with the review of 
Directive 2001/23/CE on the transfer of undertakings, so as to ensure its adaptation to 
the commercial environment of today, as well as to revive the 2004 Commission 
proposal on an optional legal framework for transnational company agreements. 
 

 
General information 
 

Managing restructuring in the European Union has become a major challenge for 
European institutions as well as for national governments, in particular due to the rapid 
changes in the world economy, not least the financial and economic crisis the world 
currently faces and its dramatic consequences for labour markets. The impact of 
globalisation on structural change in undertakings, although not a new phenomenon, 
has increased in scale and nature, developing as a new challenge to be dealt with in 
terms of greater openness of low-cost countries to foreign investments, a more diffuse 
international division of labour and enhanced tradability of goods and services. The 
development of new forms of management structures, such as networks of firms, as 
well as the recourse to subcontractors and supply chains, not to mention offshoring 
production1 and the shift to constant restructuring of undertakings make restructuring 
more complex than ever and more difficult to be addressed under current legislation. 
Part of the policy concern is related to the negative effect of restructuring on the labour 
market in terms of job destruction for the regions and the sectors at stake (employment 
dynamics, impact on regional and sectoral industrial policy) but also in terms of 
consequences for the workers concerned (impact of job displacement on earnings, 
labour market position in terms of lower employment or higher unemployment and 
timeline of the impact: during the transition period and in the long term, the impact on 
specific groups, such as young workers, older workers, women, workers on atypical 
employment contracts; cutback in social integration and alterations in health status) 
(Lefresne and Sauviat 2009). Restructurings become a permanent risk for undertaking, 
workers and the region(s) involved. This is the materialisation of these risks and their 
consequences that make restructuring a major challenge for all actors involved.  Studies 
point out the need to address the anticipation as one of the key answers to better 
tackling any restructuring processes, clearly showing that the treatment of the social 
impact of restructuring require the mobilisation of significant resources and actors 
(Projects AgirE, Mire and Trace for example), given that the range of European social 
directives at stake (dealing with collective redundancies, transfer of undertakings or the 
establishment of a European Works Council, the establishment of information and 

                                                             
1  When domestic (European) production is replaced by foreign production due to a decision by 

a producer to cease or reduce domestic production (in Europe) in order to purchase or outsource 
(subcontract) production abroad. 
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consultation of workers or the European Company Statute cannot currently provide for 
a sufficient framework to tackle such risks. 
 
Furthermore, these projects show that the anticipation of change needs to be based on a 
medium- and long-term strategy on the part of undertakings in order to develop 
adaptation and ensure the employability of workers, especially appropriate training 
schemes and lifelong learning initiatives. Qualitative time management is a decisive 
factor in successful restructurings, in combination with the active participation of all 
stakeholders and in particular of workers. The rights to information and consultation of 
workers in the European Union is anchored in primary and secondary European 
legislation so that the timeline and the quality of information and consultation of 
workers, together with the possibility of negotiating changes, better tackling 
anticipation of changes and contributing to the management of the social aspects of 
restructuring should be at the heart of any process of restructuring at company level (cf. 
Art. 27 of the Charter of Fundamental Rights of the European Union and recital 92 and 
Art. 4 (e) of Directive 2002/14/EC). However, studies reveal an increasing asymmetry 
of resources between the actors of restructuring processes and the inadequacy of the 
legislative answers to such processes (Battut and Moreau, 2008; Lesfresne and Sauviat 
2009; Moreau 2010; Bruun 2010). 
 

Furthermore, projects as well as research studies show that (i) restructuring processes 
usually lack any anticipatory management measures in respect of the workforce. 
Restructuring processes, although planned on a medium- and long-term basis by top 
management, are in most cases based on economic value (oriented towards 
shareholders) and do not include social and employment components in terms of 
anticipatory training needs and lifelong learning schemes, and do not include workers 
as relevant stakeholders. (ii) Workers’ involvement is reduced to legal formalities of 
compliance with rather than to ensure an active and responsibility-sharing involvement 
on the part of the workers in restructuring processes, not to mention the lack of timely 
and qualitative information and consultation of the workforce and their representatives. 
In general, most CJEU case law on information and consultation rights deals with non-
compliance with information and consultation procedures in case of restructuring 
(concerning EWC complaints: Carley and Hall 2006; for a broader look at complaints: 
Jagodziñski 2010). (iii) Consequently the resulting low employability of workers causes 
irreversible damage in terms of the (re)employment of those laid off but also in terms of 
the employment dynamics of the sector(s) and of the region(s) in question, leading to 
many detrimental spill over effects on the local, regional and national labour markets. 
(iv) Restructuring processes remain a bilateral matter between the management and the 
workforce, although studies provide evidence that interaction take place at various 
levels (Blas, 2008) and that public services should be better involved; currently, there is a 
lack of participation on the part of public authorities. 
 

                                                             
2 Recital 9 of Directive 2002/14/EC  states: ‘Timely information and consultation is a prerequisite for 
the success of the restructuring and adaptation of undertakings to the new conditions created by 
globalisation of the economy, particularly through the development of new forms of organisation of 
work’ 
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Surveys indicate a significant increase in workers’ sense of job insecurity in case of 
restructuring expressed not only as ‘increased risk of job loss’ but also well as a rise in 
‘the expected negative consequences of job loss’ (Storrie 2006). Additionally, the 
European Commission recognised in its 2005 communication the difficulties associated 
with the negative effects of restructuring, not only for workers but also for countries and 
local and regional economies that share a sense of insecurity prompted by fears that jobs 
will be transferred elsewhere (European Commission 2005). Furthermore, studies and 
press reports provide evidence of the serious negative impacts of restructuring on 
workers’ health in the form of stress, depression leading to suicide, and subsequent 
adverse labour market and general welfare outcomes of employees who lost their jobs 
due to restructuring (Storrie 2006; Mire project, 2007; Vogel 2011; ETUI Monthly Forum: 
Restructuring and health 2012).  
 

One of the main characteristics of European Commission initiatives to tackle 
restructuring processes in the EU since the early 2000s has been to provide for a ‘good 
practice’ path, promoting the involvement of many actors such as public authorities, 
employers and trade unions at the European and national level (Moreau 2008 and 2010). 
Furthermore, the European Commission has been organising thematic forums on 
restructuring for a couple of years to encourage innovative practices (Toolkits for 
restructuring). However, no European policy on restructuring has been elaborated so 
far; the European Commission has refused to take any legislative action, assuming that 
the existing social directives provide for the protection of workers affected by 
restructuring processes (Moreau 2010) and despite the fact that the 2002 tentative to 
adopt a legal framework on restructuring via the European social dialogue has failed 
and that the 2003 “orientations for reference” negotiated in the framework of the 
European social dialogue was never formally adopted by ETUC. Confronted with this 
weak document, the ETUC has been strongly expressing its will for a European 
framework on anticipation and restructuring since then (ETUC 2012). 
 

However, after a decade, this soft law or ‘peer learners’ approach has reached its limits, 
as best practices rarely serve as incentives and the expected peer learning effect does not 
function. Restructuring processes remain sporadic, largely limited to minimum legal 
requirements in terms of information and consultation of workers. On the other hand, 
the so-called social directives do not provide an appropriate legal framework for 
tackling restructuring processes either because their scope is too narrow (transfer of 
undertaking, collective redundancies, SE) or because it is too broad and not specifically 
related to permanent restructuring processes (EWC, general information and 
consultation). Furthermore, member states show a clear reluctance to properly 
implement certain aspects of the relevant social directives.  
 

Comprehensive studies show the need to move from good practices to a legal 
framework to treat restructuring processes as such, independently of where the effects 
take place. Furthermore, studies show the necessity to restore workers and citizens as 
the focus of restructuring processes and European policies (Battut and Moreau 2008) to 
evolve towards a European social citizenship in terms of which citizens and particularly 
workers see that the European Union contributes to their protection in terms of 
involvement in the ‘a highly competitive social market economy, aiming at full 
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employment and social progress, and a high level of protection and improvement of the 
quality of the environment’ as stated in the values of the European Union (see Art. 3 
para. 3 TEU), with the guarantee of having access to education and training (Art. 14 of 
the Charter of fundamental rights) with the guarantee to be informed and consulted in 
good time (Art. 27 of the Charter of fundamental rights). This would hopefully restore 
confidence in the EU. 
 

 
Methodological approach 
 
The methodological approach is twofold: on one hand, a large literature review has 
been carried out in order to include the latest and most relevant research outcomes 
necessary to the Assessment Note. On the other hand, a review of recent transnational 
projects on the issue of restructuring in combination with information and consultation 
rights has been undertaken so that the main relevant outcomes of these projects are 
taken into account. This twofold approach guarantees a qualitative as well as a 
quantitative dimension to the Assessment Note. 
 
Literature review  
 
The literature review embraces topical publications in the form of books, book chapters, 
papers and contributions to conferences on the issue of the treatment of social aspects of 
restructuring in relation to the information and consultation rights of workers in a 
transnational and national context. Besides the European Commission’s documents, 
such as its communications on the issues at stake and its implementation reports on the 
social directives, the Assessment Note takes into account additional research work and 
studies carried out on behalf of or with the financial support of the European 
Commission (such as theEuropean Labour Law Network, ELLN). Studies and reports 
stemming from the European Parliament are also included. Additionally, references 
have been made to topical research centres on transnational industrial relations, 
including the research work of the European Foundation for the Improvement of Living 
and Working Condition and the research work of the European Trade Union Institute.  
 
Projects review  
 
The literature review includes further references to the outcomes of specific projects on 
the issue of restructuring and information and consultation rights in the European 
Union. A selection of the most relevant includes: 
 
Eurofound’s European Restructuring Monitor (ERM) 
 

Following the European Monitoring Centre on Change (EMCC) set up in 2001 as 
proposed in the European report by Gyllenhammar in 1998, the ERM was launched in 
2002 with the aim of monitoring the extent of restructuring in Europe and the 
consequences of this for employment (ERM report 2009). On an annual basis, it delivers 
analytical reports on data collection on restructuring, allowing for a quantitative 
analysis of their consequences for job losses and job creation, as well as for the mobility 
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of economic activities in the European Union. Coupled with Eurostat statistics, this 
database could make it possible to focus better on sectoral developments, for example. 
Since 2006, the ERM annual reports provide an overview of restructuring activities in 
the EU and focus on a particular topic. The 2006 ERM report ‘Restructuring and 
employment in the EU: concepts, measurements and evidence‘ (Storrie 2006) addressed 
the issue of the measurement of employment effects of restructuring at EU level and 
analysed the employment shares by sector and EU member state. The 2009 ERM report 
addressed restructuring in times of recession; the 2010 ERM report focused on the 
potential of short-time working schemes; while the 2011 ERM report is devoted to 
analysis of public instruments for supporting restructuring in Europe, extending its 
database with public and social partner-based support measures to anticipate and 
manage restructuring in the EU. 
 
Monitoring Innovative Restructuring in Europe (MIRE) 
 

This project is part of a range of research projects financed by the European Commission 
on the basis of Art. 6 of the European Social Fund. From 2004 to 2007 the 
multidisciplinary and transnational project (including five EU member states: Germany, 
the United Kingdom, Belgium, France and Sweden) sought to identify processes and 
social innovations to better manage restructuring, with a particular focus on their 
impacts on working life and workers’ health, on one hand, and on the balance and 
development of regions, on the other. The outcomes are manifold: (i) the need to 
promote long-term anticipation within the framework of social dialogue at enterprise 
level; (ii) the impact of restructuring on the health of (former) workers with the support 
of public authorities; (iii) the need to develop multi-actor-oriented dialogue and 
concerted solutions involving public authorities in the regions at stake, based on a 
private-public partnership; (iv) recourse the need to use  professional transitions; and 
(v) the lack of analysis of restructuring processes. 
 
Anticipation for innovative management of restructuring in Europe (AgirE) 
 

This project is part of a range of research projects financed by the European Commission 
on the basis of Art. 6 of the European Social Fund. This multidisciplinary project covers 
26 case studies of restructuring in six EU member states over the period November 2005 
to February 2008. The aim of the project was to propose an analysis of restructuring 
processes in the European Union on a microeconomic level, identifying the main 
changes in the European economy and their translation into restructuring decision-
making processes. The hypothesis on which the project was based is that the European 
Union bears a strong responsibility in the management, control and acceleration of 
restructuring processes, so that it should not only offer member states facilitative paths 
or support voluntary initiatives by enterprises to solve economic and social setbacks 
resulting from restructuring. The project proposes a typology of restructuring at 
European level, coupled with a quantitative analysis, leading to an analytical and 
instrumental framing of restructuring adapted to decision-makers with a focus on 
strategic and operational anticipatory and innovative managerial instruments. The 
project concludes with a range of proposals for both the enterprise level and the EU 
policy level. 
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Trade unions anticipating change in Europe (TRACE) 
 
The Trace programme, financed by the European Structural Fund (Art. 6 on innovative 
measures) was aimed at analysing the ways in which trade union in Europe can better 
support and promote workers’ rights in restructuring processes. Gathering together 19 
European and national trade union federations from 10 member states from 2004 to 
2006, academics and researchers reflected on the proactive role of trade unions in 
anticipating, preparing and monitoring restructuring processes. The outcomes of the 
project are manifold and are described in the Handbook on Restructuring (2006). Three 
key actions guided the project: (i) to work out the cognitive assumptions underlying 
restructuring processes in Europe; (ii) to set up and coordinate trade unions networks to 
better tackle restructuring; and (iii) to develop information materials and guides for the 
attention of trade unions to better identify restructuring processes and develop trade 
union strategies (but also including European works councils). 
 
Fitness check in the area of information and consultation 
 
Addressing the specific issue of information and consultation, the European 
Commission launched, as part of its 2010 Work programme, a review of the body of EU 
legislation in selected policy fields. The methodological approach was a 'fitness check' to 
keep current regulations fit for purpose, thus identifying excessive burdens, overlaps, 
gaps, inconsistencies and obsolete measures. The 2010 fitness check was a pilot exercise 
taking place in four areas: employment and social policy, environment, transport and 
industrial policy. DG Employment decided to carry out its fitness check in the area of 
information and consultation and in particular on three directives: Directive 98/59/EC 
on collective redundancies, Directive 2001/23/EC on safeguarding employees’ rights in 
the event of transfers of undertaking and Directive 2002/14/EC on information and 
consultation. The review of the three directives relies on an evidence-based approach 
and includes the legal, economic and social effects of the existing legislation. In 
addition, 'stakeholders' (representatives of member state labour ministries and EU social 
partners) have been involved and invited to participate in working groups to help 
gather relevant information, discuss the different studies, bring out the different 
national experiences regarding implementation of the directives at stake and express 
views on actions that the Commission may undertake in this area. The EU Commission 
is looking for (i) concrete findings on the effectiveness, efficiency, relevance and added 
value of the acquis in the areas under scrutiny, (ii) to serve as a basis on which to draw 
policy conclusions, whereby, as a result of this exercise, items of legislation could be 
withdrawn or amended and new instruments proposed to complement legislation. The 
overall results gathered by DG Employment during the fitness check exercise should be 
presented in a Commission communication in 2012 outlining the key conclusions and 
next steps. This communication will be accompanied by a staff working paper setting 
out in detail the evidence by member state and the positions of stakeholders. 
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1. Assessing the impact of the measures in place at EU level 
 
1.1. How has the question of restructuring and workers’ 

involvement been dealt with at European level?  
 

Restructuring is a not a new issue on the European agenda. We can distinguish two 
paths of action: the legislative and the non-legislative.  
 
Elaboration of European legislation (1975–2002) 
 

Concerning the legislative path, since the end of the 1960s/beginning of the 1970s the 
question of collective redundancies within the framework of industrial restructuring has 
been on the European social agenda with a view to guaranteeing the information and 
consultation of workers (Bethoux 2007). In short, and in a first phase, two main 
legislative paths have been developed: first in labour law, with the adoption of 
information and consultation rights in the specific situation of collective redundancies 
(Directive 75/129/EC reviewed both in Directive 92/56/EC and finally in Directive 
98/59/EC); with regard to transfers of undertakings (Directive 77/187/EC reviewed 
both by Directive 98/50/EC and finally in Directive 2001/23/EC) and insolvency 
(Directive 80/987/EC reviewed in Directive 2002/74/EC); and second in competition 
law, establishing control of mergers (in Regulation 4064/89 reviewed in Regulation 
139/2004). Comparing the two paths the dichotomy between a clear focus on workers’ 
rights in case of collective redundancies, transfer of undertaking and insolvency, and 
the lack of attention paid to the information and consultation rights of workers is 
striking. These rights are conditional on the opening of an inquiry procedure on request 
to the European Commission in case of a risk of distortion of competition (Art. 18 of the 
Regulation), although mergers are part of restructuring processes in which information 
and consultation rights should be respected (Brihi 2004). 
 

In a second phase, while the importance of workers’ involvement is reiterated with an 
explicit reference to restructuring in Article 17 of the Community Charter of the 
Fundamental Rights of Workers of 1989, the European legislator extended workers’ 
information and consultation rights to more general transnational situations (Directive 
94/45/EC on European Works Council and its recast Directive 2009/38/EC; Directive 
2001/86/EC on the European Company). The latest Directive, Directive 2002/14/EC on 
general information and consultation rights, was adopted ‘in reaction to the blatant 
violation by some undertakings of national law on informing and consulting employees 
(European Parliament 2008), with undertakings using legal loopholes to circumvent any 
information and consultation rights for workers (see the analysis of the case law Renault 
Vilvorde in Schömann, Clauwaert and Warneck 2006).  
 

Three main adjustments characterise the evolution of European legislation in dealing 
with workers’ involvement in case of restructuring: (i) the extension of workers’ rights 
from specific situations of restructuring to more general aspects of the economic and 
social life of the undertaking, including restructuring; (ii) the extension of the scope of 
workers’ rights from multinationals to undertakings with 50 or undertakings with 20 
employees; (iii) the change of focus in EU legislation on information and consultation 
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rights from the protection of workers (see for example, Recital 3, Art. 2 (a) and Art. 4, 
para. 1 of Directive 2001/23/EC on transfers of undertakings) to the promotion of 
restructuring using information and consultation rights to facilitate anticipation of risks, 
to make work organisation more flexible and to ease workers’ access to training 
schemes (Recitals 7 and 9 of Directive 2002/14/EC on general framework for informing 
and consulting employees).  
 
The non-legislative path (2002–2012) 
 

Concerning the non-legislative path, particularly dominant in the past decade (Social 
Agenda 2005–2010 and the European Agenda 2020), much of European policy has been 
designed to encourage structural change as a fundamental economic rationale for the 
creation of the single market (single market legislation, trade, competition, industrial 
policies). The European Commission’s vision endorsing structural change in industry 
and its focus on globalisation and enlargement is laid down in its Communication 
entitled ‘Fostering structural change: An industrial policy for an enlarged Europe’ of 
2004 (European Commission 2004). In its 2005 Communication ‘Restructuring and 
employment – Anticipating and accompanying restructuring in order to develop 
employment: the role of the European Union’ (European Commission 2005), the 
European Commission developed its two main action paths to tackle restructuring in 
the European Union: (i) Developing policies reviewing the European strategy for 
employment (European Employment guidelines proposed by the Commission and 
approved by the Council, presenting common priorities and targets for national 
employment policies, on one hand, and supporting industrial policy with a focus on 
particular sectors (the objective being to shift labour out of declining sectors and into 
expanding ones), on the other hand. (ii) Developing, on one hand, financial instruments 
to secure labour market adjustment via structural funds (in reviewing structural funds 
and the European social fund in creating the European Globalisation Adjustment fund 
(Storrie 2006) and, on the other hand, to support the research and monitoring of 
restructuring processes in establishing monitoring bodies such as the European 
Monitoring Centre on Change in 2001 and the European Monitoring on Restructuring in 
2002, as well as in financing research projects (see Part B of the methodology section of 
the introduction to this note). 
 

The negative consequences of restructuring are dealt with in the social directives 
mentioned above and in discussion forums, such as the Task Force on Restructuring 
since 2005, the Restructuring Forum in 2005 and a range of Communications on, for 
example, corporate social responsibility as well in soft law measures, such as the 
European employment guidelines and the creation of structural funds. Since early 2000, 
it is striking that the European Commission’s approach has been to promote good 
practice, with a rather low level of success (Moreau 2008 and 2010). However, no policy 
on restructuring has been elaborated so far and no European legislative act has been 
adopted, as the European Commission takes it for granted that the existing social 
directives provide for the protection of workers affected by restructuring processes 
(Moreau 2010) and despite the fact that the 2002 attempt to adopt a legal framework on 
restructuring via the European social dialogue failed (ETUC 2012). However, as things 
developed later on (see 1.2), the legal framework of redundancy procedures and other 
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social directives directly or indirectly covering restructuring processes provide for 
minimum standards that are not fully implemented by the member states, although 
their relevance is fully recognised, according to the latest outcome of the study on the 
‘fitness check’ (European Commission 2012). After the failure of the 2003 European 
social dialogue negotiations on the issue of restructuring, the European Commission 
published its staff working paper ‘Restructuring and employment: the contribution of 
the European Union’ (European Commission 2008) and in October 2010 announced, in 
the Europe 2020 Flagship initiative on industrial policy, its intention to launch a second 
stage social partner consultation on restructuring in 2011. Unfortunately, this initiative 
has been repackaged as a 2012 Green Paper (European Commission 2012), leading to a 
public consultation rather than to a specific consultation of the social partners, as 
foreseen in Art. 154–155 TFEU. 
 

While structural funds, and in particular the European Globalisation Fund operating 
since 2005, are seen as a crisis response mechanism promoting a long-term preventive 
approach (Storrie 2006), the relevance and effectiveness of the Restructuring Task Force 
of the European Commission to coordinate the different European policies in relation to 
restructuring may be questioned. Without any institutional and transversal basis 
throughout the European Commission’s DGs, the social consequences of restructuring 
cannot be dealt with in a mainstreaming way. As a consequence, the workforce remains 
an adjustment parameter in restructuring processes, with little or no attention given to 
the situation of workers and of the region affected by restructuring. For example, in the 
event of merger control procedures, DG Competition should be obliged to take into 
account employment and industrial policy aspects and use workers’ involvement as a 
parameter. There is a clear need to put aside ‘palliative’ social policy measures and 
develop a more anticipatory and innovative treatment of the social impact of 
restructuring (Battut and Moreau 2008). To do so, the European Commission could 
combine hard law to secure robust solutions and deal with long-term anticipatory 
restructuring measures and soft law to deal with short-term and more flexible aspects of 
restructuring, combined with financial structural funds (as developed in Section 3 of 
this Note). 
 

1.2. What are the challenges impeding European action? 
 

1.2.1. The difficult exercise of defining restructuring  
 

Restructurings are processes (Mire project, 2007) that arise when the company structure 
is brought into question. They have the specific characteristic of organising abrupt 
break-ups in the undertaking’s organisation, well knowing that such sudden break-ups 
pose significant risks and dangers for the undertaking, the workers, the region involved. 
Restructuring is seen as an ‘active process’ initiated by employers to maintain or 
enhance profitability (Storrie 2006) and  to adapt to the internationalisation of trade, to 
the transformation of production and organisation of goods and services and the 
financialisation of markets (Battut and Moreau 2008). Such restructuring is no longer 
just an indication of the end of industrialisation but much more the concretisation of 
sophisticated strategies that use globalisation to quicker and better localise their 
activities and change their internal and international organisation in terms of product 
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lines, change their managerial mode with regard to global sectors or markets, businesses 
and units, as well as networks of undertakings without limits on time and space. 
However, actors at the enterprise and the national level remain bound to local and 
national contexts and legal frameworks. This is leading to an increasing asymmetry of 
power and means of actions between transnational management and workers’ 
representatives, on one hand, and management and public authorities, on the other 
(Lefresne and Sauviat 2009). The asymmetry reveals a disconnection between central 
management at transnational level, where strategic decisions are taken, and at the 
national level, where legislation applies in respect of labour and business law, resulting, 
among other things, in the segmentation of social dialogue at the enterprise level. 
Restructuring or the reallocation of resources to more productive uses can take very 
diverse forms, ranging from job creation in new companies to massive job destruction 
due to the downsizing or closure of plants or enterprises. In all cases, restructuring 
processes have an impact on employment levels and job quality, although job losses can 
be attributed not only to structural changes but also to the business cycle (cyclical 
unemployment).  
 

In short, the nature and rhythms of restructuring have changed from accidental and 
unforeseeable events to more permanent situations (Degremont 2004; Mire project, 2007; 
AgirE project 2008), from responses to clear economic difficulties to strategic initiatives 
in times of good economic health (Lefresne and Sauviat 2009), making restructuring 
processes more complex, multi-faceted and multi-featured (Battut and Moreau 2008). 
Restructuring become a permanent risk. Furthermore, restructuring processes are 
multileveled, involving, besides the enterprise level, the regional, national, European 
and international levels. Actors such as the workers and public authorities have 
therefore to adapt to such multileveled processes, as well as to the involvement of 
various actors, besides management. Restructuring processes lead to the necessary 
articulation of different levels of regulation, as well as of political action.  
 

Currently, restructuring is unsatisfactorily regulated at national level (see Section 2.2). 
European law generously frames restructuring as far as economic freedoms are 
concerned, while the CJEU provides a generous interpretation of them in comparison to 
its restrictive reading of fundamental social rights. Furthermore, these directives deal 
with different situations at the enterprise level, as this fragmented Community system 
provides for the right of employees to be informed and consulted in special situations in 
the life of their enterprise, and they only partly cover the diverse forms of restructuring 
as developed in Section 1.2. Furthermore, and as far as those directives apply to 
restructuring situations, a range of shortcomings has been identified, leading to legal 
uncertainty and potential revision of the legal framework in question, as developed in 
Section 1.3. In particular, EU legislation does not tackle in a coherent and 
comprehensive way the issue of anticipation of change (Kerbouc’h 2007; Lecomte 2008), 
understood as sharing information on the strategy of multinationals and on the 
consequences of restructuring for employment (Lefresne and Sauviat 2009). In short, the 
existing legal framework cannot cover all restructuring situations, there is no legal 
framework tackling treatment of the consequences of restructuring in terms of workers’ 
involvement and protection in a transnational context, in particular when innovation 
and anticipation of change are concerned.  

PE 494.459            EAVA 2/2012 IV-15 



 
1.2.2. Legal loopholes in existing EU social directives hinder the full exercise 

of information and consultation rights in case of restructuring 
 
As demonstrated in Section 1.2.1 the nature and rhythms of restructuring processes 
have changed drastically and most of the current social directives do not cover the 
broad range of restructuring situations. As a consequence, they cannot guarantee 
information and consultation rights. For example, the catch-all definition in Directive 
98/59/EC of the reasons for collective redundancies states ‘for one or more reasons not 
related to the individual workers concerned’, for which employers have seldom to 
prove economic hardship or to document a lack of work to motivate dismissals. 
Collective redundancies are therefore defined according to two criteria: thresholds and 
timeframe (at least 10 redundancies in establishments employing between 20 and 100 
workers, at least 10 per cent of the workforce in establishments employing between 100 
and 300 workers, at least 30 redundancies in establishments employing 300 workers and 
more or at least 20 redundancies over a period of 90 days regardless of the number of 
workers employed.). On the other hand, when redundancies fall below the mentioned 
thresholds, they are not defined as collective redundancies under to the Directive but 
may well result from restructuring. In this context, no particular legislation deals with 
lay-offs deriving from restructuring. 
 
With regard to time, the European legal framework on redundancy procedures 
(Directive 98/59/EC) mainly consolidates the national legislation of the Member States, 
besides the Directive 2001/23/EC of March 2001 on the harmonisation of Member State 
national legislation on the safeguarding of employees’ rights in the event of transfers of 
undertakings, businesses or parts of undertakings and businesses. The Directive on the 
establishment of a European Works Council or a procedure in community-scale 
undertakings and groups of undertakings for the purpose of informing and consulting 
employees (recast of 2009/38/EC) provides for a coherent framework to all member 
states in respect of information and consultation in transnational undertakings. 
Directive 2002/14/CE is a substantial contribution towards the consolidation of 
European Community social law, as this is the first EU directive to establish a general 
obligation to inform and consult employees on special situations in the life of their 
undertaking. It has been dubbed the ‘Renault Vilvorde’ directive, as it was adopted 
following a decision to instigate massive restructuring by Renault in Belgium, in which 
Renault’s management misused the loopholes of existing labour law, playing on the fact 
that the transnational nature of the decision to restructure was at the time not covered 
by Community law, with transnational restructuring not being subject to the law on 
employee information and consultation, and finally (mis)-using the opportunity 
afforded by Article 13 of the Directive on European works councils: it played on the fact 
that the agreement it had signed with workers’ representatives – an agreement that 
existed before the Directive – made no provision for consultation prior to a decision 
(Schömann, Clauwaert and Warneck 2006; Schömann 2010). Finally, the European 
Company (SE Directive 2001/86/EC and EC 2157/2001) has added additional facets to 
mandatory workers’ involvement at European level, particularly by including – for the 
first time – participation rights at board level (ETUI 2012). 
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However, after the implementation phases in the member states, a range of 
shortcomings have been identified within the framework of implementation reports 
carried out by the European Commission (for example the 2008 Review of the 
application of Directive 2002/14/EC in the EU3 or the 1999 Report on the 
implementation of the Directive on collective redundancies4, or the 2007 Report on the 
directive on transfer of undertaking5) including the synthesis report on the 2002/14/EC 
Directive establishing a general framework for informing and consulting employees in 
the European Community (Ales 2007)6 and other actors such as the ETUI 
implementation reports (Schömann, Clauwaert and Warneck 2006) and the ELLN 
thematic reports (ELLN 2010 and 2011). Interestingly, the current ‘financial and 
economic crisis did not reveal any hidden problems (…) rather it shed additional light 
on problems which existed before’ (ELLN 2010). Putting the focus on three directives 
(Directive 98/59/CE on collective redundancies, Directive 2001/23/CE on transfers of 
undertaking and Directive 2002/14/CE on information and consultation), four main 
issues have been identified: (i) incorrect implementation, (ii) avoidance of the provisions 
of the Directives, (iii) uncertainty about key definitions and concepts and (iv) 
enforcement difficulties. Mainstreamed issues throughout the Directives 98/59/CE on 
collective redundancies and Directive 2001/23/CE on transfers of undertaking concern 
domestic dismissals protection law, insolvency-bankruptcy, collective agreements, 
enforcement mechanisms, employees’ benefits and pensions. Thus, the definition of the 
concept at stake remains one of the major sources of legal uncertainty. Implementation 
of Directive 2002/14/CE is still not optimal as far as the timing and content of the 
information delivered and the consultation carried out are concerned. Practical 
arrangements as well as the protection of workers’ representatives exercising their 
rights reveal loopholes in domestic implementation provisions.  
 
Concerning the rather timid recourse to the possibility given by Directive 2001/86/EC 
to use the new and optional legal European undertaking statute as facilitator in case of 
transnational restructuring may be linked to the obligation to create a transnational 
workers’ representation body with information, consultation and participation rights, in 
particular at supervisory and executive board levels (Kluge 2006, ETUI workers’ 
participation website7). 
 
Finally, none of these directives tackle specifically and in an appropriate way the need 
for information and consultation of workers to deal with anticipation and adaptation to 
changes at the enterprise level. As demonstrated in case studies (for example, Kerbouc’h 
2007; Battut and Moreau 2008), collective redundancies taking place as the consequence 
of restructuring processes are often based on the alteration of job requirements: any 
professional training to adapt to new business needs or reclassification often comes far 

                                                             
3  http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=210 
4  http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=215 
5  http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=208 
6  There is no recent study on the implementation of 98/59/CE Directive on collective 

redundancies except the one of 1999 and a range of studies on the termination of employment 
relationships , thus not specifically on collective redundancies. 

 http://ec.europa.eu/social/main.jsp?catId=707&langId=en&intPageId=215 
7 http://www.worker-participation.eu/ 
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too late to allow for further employment. Furthermore, often European and national 
legislation do not tackle the anticipation of skill needs and adaptation to change for 
workers as a social risk to be dealt with pro-actively but rather treat the symptoms than 
the causes, adopting ad hoc measures in urgent cases and compensation measures in a 
medium- and long-term perspective so that such legal measures are inefficient in 
preventively identifying training needs and proposing adequate training schemes. The 
same applies to the need to adapt to new technologies, for example, or the 
reclassification of workers. As a consequence, workers laid off as a result of 
restructuring usually face long-term unemployment. Additionally, the lack of coercive 
measures to propose anticipatory professional training schemes and reconversion of 
workers, together with the rather limited efficiency of social plans to guarantee the 
employability of workers made redundant (Lefresne and Sauviat 2009) show that 
current European and national legislation in general does not provide a legal 
framework that would make it possible to tackle anticipation and adaptation to change 
in restructuring processes successfully. Indeed, most social plans turn out to be means 
of reabsorption of surplus staff based on competition criteria rather than on skills needs 
(Lecomte 2008). Key measures to better guarantee anticipatory treatment of the social 
consequences of restructuring depend in the first place on the political will to set 
anticipation as a priority and to create the necessary incentive mechanisms to valorise 
professional lifelong learning schemes. This first priority should include proper 
implementation of the information and consultation rights of all stakeholders, including 
workers. Information and consultation should take place between the management 
representatives who took the strategic decision to restructure (and not just the local 
management that implements restructuring decisions) and local workers’ 
representatives. Furthermore, information and consultation should make it possible to 
address the economic grounds on which restructuring takes place (Lefresne and Sauviat 
2009). Second, coercion and dissuasive sanctions should prevent the reluctance of 
enterprises to deliver relevant information on time to workers’ representatives 
(Waddington 2007; European Parliament 2009) and penalise any circumvention of legal 
obligations, in particular false information. Indeed, sanctions resulting in damages are 
not dissuasive enough when the objective is reclassification and compensation for loss 
of qualifications is at stake for the workers but also for the region. 
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2. Assessing the impact of the measures in place in the Member 

States 
 
While multinationals operate worldwide, including massive restructuring in the public 
sector the applicable standards on worker participation in corporate strategy and 
restructuring are still largely shaped by national laws. However, the few European tools 
on information and consultation rights are poorly implemented and national law cannot 
embrace the complexity of multinational organisations and in particular the very 
flexible and transnational decision-making models, leading to a growing asymmetry 
between transnational management decision-making power and the national limitation 
of managerial obligations to treat the social consequences of restructuring. While the 
national scope for implementing good practices has been investigated in successive 
social dialogue projects on restructuring in the EU27 (see the European social partners 
2008 Joint study on the role of the social partners in restructuring in ten countries in the 
“EU15”8 and 2010 Joint Study on Restructuring in the EU9), as well as in national trade 
unions’ own projects, it seems that no lessons have been learned that would make it 
possible to move ahead. 
 

2.1. Poor implementation of EU social directives  
 
Typical of the Directive, in contrast to the European Regulation, is to leave significant 
room to manoeuvre to the national legislator to implement the principles adopted in the 
Directive. In this context, it is essential that (i) member states respect the deadline of 
implementation and transpose the letter and spirit of the Directive in national law 
and/or in national extended collective agreements, (ii) the European Commission 
supervises transposition in the member states, having regard to the general principle of 
useful effect. 
 
As mentioned by a range of studies (Schömann, Clauwaert and Warneck 2006; Ales 
2007; ELLN 2010 and 2011), a range of member states have put little effort into ensuring 
good implementation of EU social directives guaranteeing information and consultation 
rights at the enterprise level, in particular in case of restructuring processes. Grounds 
for such poor implementation are manifold and can range from a lack of existing or 
functioning industrial relation systems and a lack of social dialogue culture at the 
enterprise and sectoral level to a political will to provide just the minimum protection 
for workers or to deliberately formulate vague obligations (European Parliament 2009), 
as well as by making a ‘shopping list’ of the provisions of the directives to be or not to 
be implemented in national law (for example, in the case of Directive 2002/14/EC the 
failure to take account of young workers, women in part-time work or workers on fixed-
term contracts in the calculation of thresholds in order to reduce the actual number of 
workers employed and therefore to circumvent legal obligations triggered by thresholds 
(European Parliament 2009). Such bad practices in implementing EU law should be 

                                                             
8  http://resourcecentre.etuc.org/linked_files/documents/IP2%20%20-

%20Synthesis%20Report%2010EU15%20-%20June%202008%20-%20EN.pdf 
9  http://resourcecentre.etuc.org/linked_files/documents/RestrFinalEN.pdf 
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eradicated by thorough and regular monitoring of implementation law by the European 
Commission.  
 

The lack of political activism is also found in member states invoking subsidiarity to 
justify not meeting their obligations to legislate sufficiently, for example in refusing to 
adopt rigorous sanctions to dissuade employers from breaching legal obligations 
regarding information and consultation of workers (European Parliament 2009). 
Furthermore, implementing EU law may also drastically change the existing national 
system of industrial relations and this may lead to resistance on the part of public 
authorities, as well as on the part of the actors concerned (see, for example, the United 
Kingdom in implementing Directive 2002/14/EC in Schömann, Clauwaert and 
Warneck 2006; Ales 2007; ELLN 2010). Furthermore, rigorous and regular reviews of the 
implementation processes of EU directives, and when necessary leading to injunctions 
should be carried out by the European Commission to allow for proper monitoring of 
the implementation of directives in national law. 

 
2.2. National treatment of the social aspects of transnational 

restructuring  
 

As mentioned in Section 1, EU law provides for substantial recognition of the economic 
freedoms and in particular for the freedom of establishment. As a consequence, the CJEU 
applies strict control of national legislative measures that might obstruct this fundamental 
economic freedom (Bücker and Warneck, 2010). This encourages multinationals to shop for 
the least binding legal system in EU member states and to easily switch or restructure to 
another (member) state with lower fiscal obligations, putting different plants in the EU in 
competition with one another and leading to delocalisation of production from one member 
state to another, even outside the European Union. Transnational fiscal and economic 
grounds guide such restructuring processes, leaving the social and human dimension of 
restructuring to the national level: the undertaking and remedies provided by national law, 
leaving aside any transnational liability of and coordination within the multinational 
(Moreau 2010). According to BusinessEurope, action on labour markets is mostly needed at 
national level to boost job creation and facilitate labour market transitions, so that even 
when people face redundancy they can feel confident that opportunities exist in other jobs 
or sectors. However, this position is rather naive, as it leaves the national authorities to deal 
with transnational private management restructuring decisions that affect the national 
labour market and local economy in such a way that there is little chance for workers to get 
a job, in particular when there has been no investment to guarantee their employability and 
adaptation of their qualifications and skills to business needs (Moreau 2010; ERM 2006–
2011). 
 

As demonstrated by Lefresne and Sauviat (2009), while multinationals define and carry out 
strategies at transnational level, restructuring processes are influenced by corporate 
governance modelled by local and national industrial relations systems, as well as by 
national law, in particular in relation to workers’ involvement. However, national law is 
currently not in a position to tackle the consequences of the complexity of multinational 
organisations and in particular of the very flexible and transnational decision-making 
models, in particular because such models impact directly on workers’ rights guaranteed by 
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national law. One solution would be to adapt the national legal definition of ‘employer’ so 
as to embrace the complexity of multinationals’ decision-making models and ensure that the 
social consequences of restructuring processes are borne by the same decision-making body 
at the multinational level that takes the economic and financial restructuring decision, and 
that the obligation of information and consultation, as well as the obligation of tackling the 
social consequences of restructuring are borne by both the multinational and the 
undertaking. 
 

Furthermore, studies provide evidence of the growing asymmetry between transnational 
management decision-making power and the national limitation of managerial obligations 
to provide information to workers’ representatives. This leads to the restriction of 
information of a transnational nature to local workers’ representations (and sometimes to 
the local subsidiary) that would make it easier to understand the multinational’s strategy 
and restructuring decisions. Art. 1.(4) of the EWC recast Directive 2009/38/EC leaves some 
scope for an extensive interpretation (to allow for the effet utile of the directive) of the 
obligation to provide information to EWC on national decisions with transnational 
consequences (in the prolongation of CJEU C- 440/00 Kuehne and Nagel and C-44/08 
Akavan).  
 

Additionally, the case law of national labour tribunals (and to some extent that of the CJEU) 
on the interpretation of the information and consultation rights of workers in the case of 
restructuring deriving from the social Directives and their implementation at national level 
is characterised by considerable heterogeneity and in some instances by inconsistencies 
when dealing with the same issue, for example on the concomitance or primacy of EWC 
information and consultation over national instances of workers’ representation (Bethoux 
2006 Pulignano and Kluge, 2007). The recourse to judicial action by workers and their 
representatives. Furthermore, the the articulation of procedures of information and 
consultation at national and European level impacts on the outcome of restructuring 
processes. Indeed, the recourse of the EWC may well postpone collective redundancies at 
the national and local level, allowing for additional consultation and negotiation. 
 
Finally, the 2011 ERM report gives a first-hand analysis on national public and social partner 
based support instruments (rather than regional and local measures) as well as on main 
programmes. Although this database is not exhaustive, it gives a range of first ideas about 
national’s measures taken in the treatment of (social) aspect of restructuring processes. The 
report shows that such instruments are usually not explicitly planned to support 
restructuring processes and therefore are rarely used on time to tackle anticipation of change 
and restructuring. Frequently, they are not included in policy discussion. As mentioned in 
other studies (Battut and Moreau 2008), the involvement of local, regional to national 
authorities would provide for a better understanding and anticipative treatment of the 
consequence of restructuring for the local, regional and national labour market. This is 
particularly true when forecasting training needs for a particular sector of activities, or when 
securing the economic dynamism of a region. Furthermore, the 2011 ERM report shows that, 
in several countries, ‘reluctance by both employees and employers to invest in skill 
development is still prevalent’ (ERM Report 2011). Finally, the complexity and lack of 
transparency of the system of public support instruments leads to the little recourse to such 
support systems by companies and employees’ representatives.  

PE 494.459            EAVA 2/2012 IV-21 



 
3. What can be done to remedy loopholes? 
 
Information and consultation rights, which are at the heart of the European social 
model, in particular in case of restructuring, should be understood and implemented to 
provide a procedure enabling employers, workers and public authorities ‘to anticipate 
as effectively as possible the economic and social consequences of changes to the 
business environment’ (European Parliament 2008). In doing so, all undertakings in the 
European Union should have at their disposal the same anticipation and preparation 
tools as their competitors, promoting healthier competition among them in accordance 
with the rules of the internal market.  
 
According to the AgirE project, restructuring processes are conditioned by three main 
factors: (i) the corporate governance approach at the undertaking, (ii) the degree of 
internationalisation of the group of undertakings at stake and its relation to local 
undertakings and workers and (iii) the form and location of management decision-
making, which may lead to the erosion of workers’ rights and fragmentation of the 
stakeholders, if the decision centres are remote. For switching from restructuring 
processes to more dynamic and anticipatory adaptation to change, five variables have 
been identified: (i) the structure of management; (ii) the involvement of workers; (iii) 
local social dialogue culture involving timely and qualitative information of workers’ 
representatives; (iv) coordination of workers’ representation (trade union, works 
councils and EWC); (v)  coordination of different private and public partnerships, in 
particular to secure the employment of people in the region affected by restructuring.  
 
These variables are conditioned by industrial relations systems, national and European 
labour law, business law, administrative and constitutional law. Furthermore, the legal 
notion of group of undertakings or multinational should be adapted to take into account 
the liability of the group that takes restructuring decisions in assuming responsibility 
for dealing with the social consequences of its strategic decisions at the subsidiary level. 
Currently, EU and national labour law obligations are addressed to the local employer 
(subsidiary) on the grounds of the legal autonomy of moral entities. Competition law, 
however, sees no problem in linking multinational and subsidiary liability despite the 
distinct legal personality. According to the CJEU, ‘the conduct of a subsidiary may be 
imputed to the parent company in particular when, although having a separate legal 
personality, that subsidiary does not decide independently upon its own conduct on the 
market, but carries out, in all material respects, the instructions given to it by the parent 
company, having regard in particular to the economic, organisational and legal links 
which tie those two legal entities. That is the case because, in such a situation, the parent 
company and its subsidiary form a single economic unit and therefore form a single 
undertaking which enables the Commission to address a decision imposing fines on the 
parent company, without having to establish the personal involvement of the latter in 
the infringement’ (CJEU 10.9.2009 in C-97/08 Akzo Nobel NV, para. see paras 58–61, 
summary of the judgment, point. 4). This pragmatic approach could be of use to the EU 
legislator. 
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In order to better understand the transnational dimension of restructuring and to adapt 
or create appropriate tools, there is a need to jointly treat the causes and effects of 
restructuring in order to characterise the link between the transnational nature of 
restructuring and its national consequences and treatment. The geographic scope and 
the timeline of restructuring impact the choice of instruments made by the actors. 
 
Following  the previous developments and based on the outcomes of recent studies on 
the issue of restructuring and the involvement, a range of relevant initiatives can be 
identified to remedy the spotted loopholes, and amongst them: (i) the improvement of 
existing instruments and in particular the better implantation and monitoring of 
relevant social directives, up to the revision of the directive on transfer of undertaking; 
(ii) tow main propositions that could classified as legal activism: on one hand, the 
proposition of a legal framework on restructuring in order to better tackle anticipation 
of change and innovation in European law in combination with information and 
consultation rights; and on the other hand, the proposition of a legal framework for 
transnational company agreements to address, amongst other issues, the transnational 
dimension of restructuring processes and secure a transnational treatment of the social 
consequences of restructuring. This proposition would follow an early, aborted 
proposition of the European Commission for an optional framework for transnational 
collective bargaining (European Commission, 2005a); (iii) as well as a range of 
alternatives at the EU and national levels to European legislative action. 
 

3.1. Improvement of existing instruments: better implementation 
and monitoring of the relevant social directives  

 
3.1.1. Directive on general information and consultation (2002/14/EC)  
 

The general obligation to transmit relevant information in a timely fashion to workers’ 
representatives, to consult with a view to negotiating, as laid down in Directive 
2002/14/EC is one of the basics for securing the involvement of workers in 
restructuring processes and their active participation in anticipating and adapting to 
changes within undertakings. Relevant information should demonstrate the real 
strategy of the undertaking and at the group level, including national and European 
financial, economic, strategic, organisational and social data, as already interpreted by 
the courts in some member states. Such information should be addressed to the national 
as well as to the European workers representation structures so as to guarantee the effet 
utile of the Directive. This would make it possible to better balance the means of 
information and actions of all actors. It would therefore lead to the better management 
of anticipation and innovation based on the active involvement of workers. The proper 
implementation of Directive 2002/14/EC at the national level should respect both the 
letter and the spirit of the Directive so as to allow for better ownership of restructuring 
processes by employers and workers and to lead to more socially acceptable solutions. 
Coordination of the information and consultation obligations between national and 
transnational workers’ representation and management representatives should be 
ensured in a way that these obligations are complementary and not put into 
competition. This latter interpretation of the Directive would allow for more 
concordance between the information and the addressees (Battut and Moreau 2008).  
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The social risk stemming from restructuring processes should be addressed within the 
framework of anticipation of and adaptation to change in the undertaking in terms of 
qualifications and skills. This needs to become a join responsibility of management and 
workers, as well as the public authorities. As Lefresnes and Sauviat show (Lesfresne and 
Sauviat 2009), intervention with regard to the diagnosis itself and not only the social 
consequences of restructuring, with management that not only implement the strategic 
decision but can influence the course of restructuring, would allow workers’ 
representatives to develop shared anticipatory restructuring measures that could lead to 
a better appropriation of the processes of restructuring. 
 

In this respect, while public authorities should be more involved in the elaboration and 
monitoring of employability schemes for workers in the case of restructuring, the 
obligation for information and consultation should be understood as key to the 
realisation of negotiations, as developed by Advocate General Mengozzi in his Opinion 
of 22.4.2009 on CJEU case Fujitsu Siemens. Therefore, Art. 2 of Directive 98/59/EC on 
collective redundancies should be interpreted as putting the obligation on the 
multinational to allow for consultation at local level before taking any strategic 
decisions involving collective redundancies and to inform the subsidiary (Vernac, 2010). 
While Directive 98/59/EC does not provide for any obligation for the multinational to 
inform its subsidiary of any envisaged redundancies, and therefore to the workers’ 
representatives at the local level, recast Directive 2009/38/EC on the EWC has adopted 
this obligation of transversal information in its Art. 4 para. 4, giving meaning to the effet 
utile of the Directive (following the CJEU judgement in C-440/00 Kuehne and Nagel of 
13.01.2004). This has resulted in a lack of coherence between the two directives. 
 

Furthermore, negotiations should be mandatory, as in Germany (Kerbouc’h, 2007) and 
in case of negotiations on a social plan, it should lead to a collective agreement rather 
than to a unilateral decision of the employer (Lecomte 2007). This would indeed be 
more in line with the spirit of the Directive 2002/14/EC making workers’ 
representatives actors in dealing with the social consequences of restructuring and of 
anticipation of and adaptation to changes. Compelling European companies to negotiate 
social plans is in line with the European Commissions’ mission to support and promote 
social dialogue and would make it possible to respect the different ways in which 
Member States organise support for workers affected by restructuring. Currently, 
sanctions have no impact on improving the qualifications of workers, nor do they have 
any impact on their further chances of getting a job or obtaining access to relevant 
reconversion schemes.  
 

Besides qualitative information, the timing of information is of the utmost importance. 
Article 4 para. 3 of Directive 2002/14/EC should be interpreted so that the information 
of workers’ representatives must be prior to the restructuring decision. 
 
3.1.2.  Directive on Transfers of undertakings (2001/23/CE) 
 

Prof. Niklas Bruun stressed in his report to the ELLN annual conference 2010 (Bruun 
2010) that the commercial environment in which the Directive 2001/23/CE operates 
today is very different from that of the 1970s. Although it was revised in 1998 and 2001, 
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most restructuring processes are nowadays ‘driven by mergers and acquisitions 
following the transformation of capital markets and the invention of new mechanisms 
of corporate finance and credit instruments allowing for financing of take-overs and 
other forms of restructuring (for example, pre-packs) to which the Directive probably 
does not apply’ (Barnard 2010). This evidence should lead to the revision of the 
Directive in order to be conceptually clearer, to deal adequately with situations of 
bankruptcy and insolvency, and to apply also to new forms of business transfers, where 
employees’ information and consultation rights are needed’. 
 
3.1.3.  Directive on Collective redundancies (98/59/EC) 
 
Prof. Francois Gaudu stressed in his report to the ELLN annual conference 2010 (Gaudu 
2010) that according to the CJEU in its case law Fujitsu Siemens of 10 September 2009, in 
its interpretation of Art. 2 of Directive 98/59/EC on collective redundancies in case of 
restructuring, while information and consultation of workers is the sole obligation of the 
local undertaking implementing the strategic decision of the multinational to 
restructure, consultation should be seen, in its essence, as functional to the realisation of 
negotiations. As a consequence, the obligation to consult already starts with the 
strategic decision of the multinational to restructure in an already identified subsidiary. 
In conclusion Francois Gaudu considers that strengthening the application of EU social 
directives should be prioritised rather than reforming them and that there is a need to 
dissociate collective redundancies from the issue of transition and flexicurity leading to 
the deregulation of collective redundancies.  
 
Finally, and in a general way, there is a need to define the personal scope of the 
employment directives more clearly and not simply by reference to national law. 
Inspiration might be drawn from the Court’s case law on Art. 45 TFEU, the decision in 
the equal pay case, Case C-256/01 Allonby and the working time case, Case C-428/09 
Union syndicale Solidaires Isère. 
 
In addition, in order to prevent the poor implementation of the social directives at stake, 
a suggestion would be to introduce an anti�avoidance clause in each directive along the 
lines of Article 35 of the Citizens Rights Directive 2004/38/CE (Barnard 2009). 
 

3.2. Legal activism: a legal framework for restructuring  
 
Anticipation and adaptation to change remain a difficult but not insurmountable joint 
exercise in the face of the gap between the short-term and urgent approach of 
management for the purpose of dealing with market competition, not to mention their 
reluctance to disclose any information ahead of restructuring processes, on one hand, 
and the need for a medium- to long-term and negotiated approach on the part of 
workers’ representatives when dealing with organisational changes with regard to the 
skill needs, employment prospects, training and employability of the workforce. 
Legislation is usually referred to, in particular by employers, as imposing burdens. This 
position is partly true but it is not the whole story: legislation should be seen as 
establishing obligations and models of action at the same time (Jeammaud 1993). 
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As demonstrated earlier, the soft law approach has reached its limits, as it fails to 
translate best practices into more coherent and effective incentives for multinationals. 
Furthermore, the soft law approach does not guarantee effective and sufficient 
involvement and protection for the workforce facing restructuring. In this respect, 
current European and national legislation only partly covers restructuring and, while 
identified loopholes should be addressed, restructuring as a permanent economic 
instrument to deal with global adaptation to change needs to be addressed in a more 
rational, comprehensive and specific way, based on the European values of social 
market economy, integration and social dialogue. 
 

A range of studies have addressed the role of EWCs in the anticipatory treatment of 
restructuring and adaption to change. They show that EU legislation should address the 
need for clarification of the coordination between workers’ representative bodies at 
different levels so as to strengthen their complementary function instead of exacerbating 
their differences and putting them in accord (Battut and Moreau 2008; Lefresne and 
Sauviat 2009). Furthermore, the difficulties related to the exercise of anticipation by 
EWCs reveal the need to set up economic and social rules at other levels than that of the 
undertaking or group of undertakings (multinationals) (Lefresne and Sauviat 2009).  
 
3.2.1. European legal context: shared competences and their exercise by the 

EU and/or the member states 
 

The Treaty of the European Union (TEU) defines in Article 5 three fundamental 
principles on which delimitation of competences between the European Union and the 
member states is based: the principle of conferral that forms the boundaries of 
competences, the subsidiarity principle and the principle of proportionality, that define 
the exercise of competences. According to Art. 5 TEU, by virtue of the subsidiarity 
principle, the Union does not take action (except in the areas that fall within its 
exclusive competence) unless it is more effective than action taken at national, regional 
or local level. The principle of subsidiarity only applies when the European Union and 
member states both have competences (shared competences). It is closely bound up with 
the principle of proportionality, which requires that any action by the Union should not 
go beyond what is necessary to achieve the objectives of the Treaties. In other words, the 
content and form of the action must be in keeping with the aim pursued. 
 

Following the entry into force of the Treaty of Lisbon on 1 December 2009, the Protocol 
(No. 2) annexed to the Treaties on the application of the principles of subsidiarity and 
proportionality now requires the principle of subsidiarity to be respected in all draft 
legislative acts and allows national parliaments to object to a proposal on the grounds 
that it breaches the principle, as a result of which the proposal may be maintained, 
amended or withdrawn by the Commission, or blocked by the European Parliament or 
the Council. The Treaty of Lisbon clarifies the division of competences between the 
Union and the Member States. Alongside the principles of subsidiarity and 
proportionality, it includes the principle of conferral according to which the Union shall 
act only within the limits of the competences conferred upon it by the Member States in 
specified areas.  
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Applied to the issue at stake, information and consultation of workers’ rights fall under 
the particular objective of the European Union to promote social dialogue, while being a 
shared competence with the member states: Art. 151, para. 1 TFEU states: ‘ The Union 
and the Member States, having in mind fundamental social rights such as those set out 
in the European Social Charter signed at Turin on 18 October 1961 and in the 1989 
Community Charter of the Fundamental Social Rights of Workers, shall have as their 
objectives the promotion of employment, improved living and working conditions, so 
as to make possible their harmonisation while the improvement is being maintained, 
proper social protection, dialogue between management and labour, the development 
of human resources with a view to lasting high employment and the combating of 

exclusion’. Further, Art. 153, para. 1 states: ‘With a view to achieving the objectives of 
Article 151, the Union shall support and complement the activities of the Member States 
in the following fields (…) the information and consultation of workers (Art. 153, para. 1 
(e)). When applying the principle of subsidiarity, the question is, who is to exercise the 
competence, the EU or the member states? According to Art. 5 TEU, two conditions 
must be fulfilled for EU action: the insufficient action by member states with regard to 
the objectives proposed and the better achievement by the EU by reason of the scale or 
effects of the proposed action. The principle of subsidiarity appears to be an ambiguous 
concept that can be invocated to foster the community wide pooling of certain 
competences or on the contrary to renationalise others (Degryse 2011). Clearly, the 
question posed is relative and ‘the allocation of competences depends on a reliable 
assessment of relative sufficiency’ (Bercusson 2009: 162). Subsidiarity remains a relative 
test as between levels of actions, but should be understood as allowing both actions in a 
complementary way and not as an exclusive allocation of competence (Bercusson 2009).  
 
As demonstrated earlier in this note, whereas multinationals operate worldwide, the 
applicable standards on workers’ participation in corporate strategy and restructuring 
are still largely shaped by national laws. National legislators, however, have poorly 
implemented EU social directives and they show, in some member states, great 
difficulty in adapting to the complexity of multinationals’ organisation and in particular 
to the very flexible and transnational decision-making models. The growing asymmetry 
between transnational management decision-making power and the national limitations 
of managerial obligations to treat the social consequences of restructuring would benefit 
from a community-wide answer that would guarantee respect for information and 
consultation rights in restructuring processes with a focus on the anticipation of 
changes, thus making mandatory best practices identified within the framework of the 
different European and sector-related projects.  
 
3.2.2. To better tackle anticipation and innovation in European law 
 

According to the AgirE project (Battut and Moreau 2008), anticipation is socially a must 
for workers as well as for the region(s) at stake, so as to allow adaptation to global 
markets but also – in parallel – to secure a vital equilibrium between the economic needs 
of undertakings and regions and social requirements. Anticipatory initiatives should 
therefore involve all actors and should range from consultation to bilateral and tripartite 
negotiation. This requires a forum in which the stakeholders and in particular workers’ 
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representatives can act, as well as a timeframe in which they have access to necessary 
and useful information and finally the need to have a shared and anticipatory approach 
towards adaptation to change so as to build economic and social compromises. Such 
initiatives range from internal changes at the undertaking level to the adaptation of the 
different competences and skills of workers, the need for new qualifications that can be 
acquired via training. A high level of qualifications is a prerequisite for a high 
employment rate in the European Union while securing the social and economic 
dynamism of the regions. Qualitative information and consultation of workers and their 
representatives, provided in good time and using existing structures such as works 
councils and European works councils or trade union coordination is at the heart of 
such anticipatory and innovative initiatives with a view to concluding new types of 
agreements, for example on long-term professional transitions with institutional and 
local actors. Furthermore, innovative negotiations usually take place at a different level 
than that of the restructuring undertaking, being at the sectoral level, the national level 
or the European sectoral level (for example, using so-called transnational company 
agreements). Anticipation and innovation should clearly deviate from existing 
restructuring measures that lead to the exclusion of workers from the labour market and 
where professional transitions are far from being generalised. 

 
3.2.3. To propose a optimal regulatory framework for transnational company 

agreements 
 

In recent years, negotiations on transnational restructuring have developed within the 
framework of transnational company agreements, as no legal framework has been set 
up at international or European level to support transnational collective bargaining at 
company level. A large part of those agreements address the issue of restructuring 
(European Commission 2012). Although the European Commission back in 2004 
favoured an optional legal framework (European Commission 2004a, European 
Commission 2005a), no further legal initiative has been taken, leaving the whole issue to 
corporate social responsibility, based on the promotion of best practices (Schömann 
2011; Schömann, Sobczak, Voss and Wilke 2008). However, the lack of a legal 
framework to secure their implementation, which currently depends on the goodwill of 
the parties at stake, shows that there is no real incentive for employers to meet their 
commitments: recently, the rapidity with which the management of multinationals has 
disregarded their obligations in such agreements demonstrates their weakness (ETUC 
2012). Finally, such transnational company agreements on restructuring can hardly, in 
the present stage, provide for a reliable framework (in form of best practices) to tackle 
restructuring in small and medium undertakings within broader supply chains and 
regional economies, as well as restructuring in the public sector. 
 
3.2.4. To propose a regulatory framework on information and consultation 

of workers, anticipation and management of restructuring processes 
 
The European Parliament draft report (2012/2061(INI) contains recommendations to the 
European Commission on the information and consultation of workers, anticipation and 
management of restructuring. The added value of the proposal is manifold:  
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1. The proposal makes it possible to expand the bipartite relations between employer 

and workers’ representatives in the case of restructuring and to involve the public 
authorities. This first point is of great relevance, as restructuring affects not only the 
workforce of the undertaking at stake but has a major impact on the local and 
regional economic and social environment. Furthermore, the involvement of all 
stakeholders will better ensure the monitoring of the measures decided within the 
framework of the treatment of the social consequences of restructuring in respect of 
employment, professional training and reinsertion of workers. However, workers 
and their representatives are not ‘any relevant stakeholders’ and the draft report 
should make a clear distinction so as to make sure that information and consultation 
rights of workers are not diluted or reduced to the explanation of the restructuring 
decision by management to any relevant stakeholders. That the proposal includes 
information for the suppliers is of added value in comparison to the current 
situation. 

 
2. The proposal insists on the need for dissuasive sanctions in the case of 

circumvention or non-compliance with legal obligations on the information and 
consultation rights of workers, which is in line with the outcomes of studies on the 
implementation of the social directives. This proposal puts the liability for 
restructuring back on the management, which has based its actions on public 
subsidies. Leaving the responsibility for dealing with the social problems of 
restructuring, which is the result of a private actor’s decision, to the public 
authorities cannot be in line with the values of the European Union. In this respect, 
the draft reports call upon the involvement of regional authorities and national 
governments.  

 
3. The proposal creates a subjective right to education, which is a novelty, as part of 

the objectives stated in Art. 3 TEU ‘the Union shall work (...) to promote a highly 
competitive social market economy, aiming at full employment and social progress, 
and a high level of protection and improvement of the quality of the environment’. 
However, the interaction with this ‘new’ right to training and existing rights and 
agreement should be clarified. 

 
4. The proposal creates the conditions to guarantee that anticipation of change in the 

case of restructuring take place within the framework of the social dialogue and that 
it should be based on a long-term strategy. All in all, the proposal makes it possible 
to get from the best practices approach to active legal mechanisms to guarantee 
better and comprehensive involvement of all stakeholders in restructuring 
processes with the focus on their joint action towards the anticipation of changes, 
making the management of restructuring a more democratic and proactive part of 
corporate governance.  

 
5. Imposing on companies the need to monitor on a permanent basis the psychological 

and social health of employees affected by restructuring is in line with the outcomes 
of recent studies that have again been confirmed by the suicides of employees 
facing particularly badly managed restructuring and job losses.  
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On the other hand, the European Parliament draft report (2012/2061(INI) seems to place 
little emphasis on the core information and consultation rights, instead of which it sets 
mechanisms for the anticipation of change and management of restructuring. In this 
respect, the title generates some confusion about the real purpose of the draft report. 
Additionally, the draft report is intended to apply to transnational as well as to national 
restructuring processes and will, as such, impact on existing national legal instruments 
as well as on national and local collective bargaining systems. The draft report should 
therefore seek the right balance in addressing the issue of information and consultation 
rights, and the anticipation of change and restructuring, so as to strengthen social 
dialogue and collective bargaining at the national and local levels. In particular, the 
draft report should mention that more favourable law and collective agreements cannot 
be undermined via the proposed directive and, in particular, via recourse to agreements 
stipulating derogations or agreements on anticipation of change. In the same vein, the 
draft report should place more emphasis, not least in terms of the terminology used, on 
the promotion of social dialogue and collective bargaining.  
 
Finally, the draft report gives rise to some confusion in turning the right to education 
and access to training (Article 14 of the Charter of fundamental rights in combination 
with Art. 166 TFEU) for workers into a duty, such that employees have to accept 
relevant training offers. This latter aspect would appear to be contrary to the European 
value enshrined in the European Union.  
 

3.3. What would be the alternative at the EU and national levels to 
European legislative action?  

 
At the European level, alternatives in the case of a lack of legal activism on the part of 
the European Commission to set up an information and consultation framework in the 
case of restructuring and adaptation to change would include: (i) ensuring a European 
legal framework on transnational collective bargaining that would allow for a 
transnational, optional framework addressed to multinationals and tackling – among 
other things – restructuring processes (ETUC 2011a); (ii) securing equal access to 
education and training for workers, in particular for those who need training most and 
addressing tools focusing on future skills needs and the upgrading of skills, through 
social dialogue on workforce planning and multiannual plans on employment skills 
development, while supporting lifelong learning schemes in all undertakings and in all 
sectors of industry (ETUC 2010).; (iii) establish a stronger and sustainable European 
industrial policy agenda in order to create and maintain jobs through significant public 
and private investment in research and development, innovation and infrastructure 
(ETUC Resolution April 2011). Furthermore, the key role should be devoted to active 
labour market policies, social protection and support measures for those who fall victim 
to economic changes. In principle, these alternatives can be also be carried out in 
parallel with European legislation on information and consultation, anticipation and 
management of change. 
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While there is a need to restore business confidence (BusinessEurope Position 2012), this 
has to be combined with the need to regain the trust of the workforce and secure job 
creation instead of job destruction, in particular when managing restructuring 
processes. Such trust can only be based on respect for and promotion of the European 
Union‘s values that guarantee information and consultation, also in the case of 
restructuring, in particular to deal with anticipation of changes in terms of access to 
training and lifelong learning schemes for the employability of workers, thereby 
answering the need for high employment in Europe. In this respect, the refusal of 
BusinessEurope to comply with European values shows the extent to which the right of 
employees to information and consultation needs to be strengthened in the European 
Union, on the basis of its recognition at international (Article 21 of the European Social 
Charter (revised) and European level (Chapter IV, ’Solidarity’, of the Charter of 
Fundamental Rights of the European Union, Article 27 and the Community Charter of 
the Fundamental Social Rights for Workers of 1989, Art. 17 to which the second recital 
of Directive 2002/14/EC contains a direct reference). 
 
At the national level, the implementation of the letter and spirit of European social 
directives should be a priority for the member states. Furthermore, the 2011 ERM report 
on the database on public and social partner based support measures to anticipate and 
manage restructuring in the EU27 and Norway, although not exhaustive, shows that 
national instruments are usually not specifically designed to support restructuring 
processes and are often not the object of policy discussion. The involvement of local, 
regional to national authorities amongst the stakeholders would help to master the 
implication of restructuring for the local, regional and national labour market. 
Additionally, the collection of micro economic and labour market data and information 
remain a challenge, so that undertakings as well as workers and public authorities have 
little recourse to them to forecast training needs in a sector, at local or regional level. 
Furthermore, in several countries, awareness-raising measures to skill development and 
lifelong learning might be necessary, ‘as reluctance by both employees and employers to 
invest in skill development is still prevalent’ (ERM Report 2011). Finally, little support 
measures address explicitly restructuring, the system of public support instruments is 
multi-layered and complex and hence not very transparent for companies and 
employees, so that a more institutional restructuring support system would be helpful, 
in particular with a focus on an anticipative (i.e. before redundancies) information on 
the activities provided by public employment services in terms of training for example. 
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Conclusion 
 
Restructurings are highly complex and diversified processes, the nature and rhythms of 
which have evolved, combining in a particular manner accidental – and hence 
unforeseeable – events with permanent managerial strategic decisions. Restructurings 
cause significant permanent risks and dangers for workers (in terms of their health, 
employment, income, and social integration), for regions (in terms of growth, 
employment, social cohesion, attractiveness for investment, demography), and for 
undertakings (in terms of their productivity, profitability, and their survival). Such risks 
and dangers have in so many cases materialised and taken on crisis proportions that 
resistance to change has very much increased as a result. Two essential, complementary 
factors, namely, trust and time, appear to be the key angles from which restructuring 
processes can be addressed in a socially responsible manner. The need, in other words, 
is to jointly anticipate, to manage and to monitor restructuring.  
 
Trust, on the one hand, is translated into the need to observe and promote social 
dialogue throughout the whole process of restructuring, with a focus on a timely, high-
quality and transparent approach to the information and consultation of workers and 
their representatives. The involvement of local, regional and national authorities as 
parties to restructuring processes is a recurrent outcome of the projects referred to in 
this note. The time factor, on the other hand, is characterised by the necessity to 
anticipate restructuring in such a way that the inevitably ensuing changes, breaks and 
discontinuities do not turn into crises that threaten workers’ livelihood, disregard their 
rights and endanger the economy and social cohesion of regions. 
 
As the European Union continues to promote and facilitate business transfers and 
related financial transactions on the internal market by means of various programmes 
and directives, it is necessary, with regard to both legality and legitimacy in a social 
market economy, as stated in the Lisbon Treaty, to also guarantee employees’ 
participation rights in a clear and consistent manner (Bruun 2010; Barnard 2010). Giving 
workers a voice and a place in strategic decision-making processes at company level is a 
prerequisite for socially responsible restructuring, via the recognition and respect of 
information and consultation rights, with a view not only to negotiating agreements 
that make appropriate provision for dealing with the social consequences of 
restructuring but also to fostering anticipation schemes and measures that will facilitate 
adaptation to change, in particular when addressing training needs and securing the 
employability of workers. Negotiation is not, however, something that can be taken for 
granted. Insofar as it requires specific rules, an appropriate regulatory framework is key 
to its success. Furthermore, the effectiveness of negotiating rules is dependent on full 
acknowledgement of the actors’ entitlement to adequately defend their interests 
throughout the restructuring process (Mire project 2007; Trace project 2007 ). 
 
An approach along these lines, to be introduced preferably via a regulatory framework, 
would benefit companies as well as workers, as it would allow for a more effective risk-
assessment and risk-management policy in order to better adapt to market demands for 
trained workers. In this way, workers would be helped to raise their employability 
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through training schemes; to raise their involvement and understanding of business 
strategy; and also to improve (but not guarantee) their job security as a result of better 
controlled transitions in case of restructuring. By these means, the risk of workers 
becoming unemployed when affected by restructuring could well be reduced, and this 
is particularly the case when local and regional authorities, as well as national 
governments, become involved in the anticipation of change, so as to facilitate a 
forward-looking approach likely to foster the economic and social dynamism of a 
region, on the one hand, or of sectors of activity of particular importance in terms of 
investment and employment, on the other. 
 
The added value of a regulatory frame, as compared with soft law measures or a best-
practices approach, is manifold: a European legal framework would provide minimum 
standards applicable to restructuring processes throughout the European Union and 
would, in this way, increase workers’ security in terms of both their employability and 
the involvement of the workforce in the anticipation and management of restructuring. 
For undertakings, such standards would provide for more adequate risk management 
of restructuring processes and would strengthen anticipative paths in terms of better 
adaptability to change, in particular when anticipating training needs, while possibly 
leading also to less distortion of competition. Over the past decade, the soft law 
measures and ‘peer learners’ approach favoured by the European Commission have not 
delivered the expected mainstream of good practices amongst undertakings and 
multinationals. Restructuring processes remain erratic, largely reduced to minimum 
legal requirements in terms of information and consultation of workers, in those cases 
when even these are not somehow circumvented. Additionally, the social directives 
currently in force hardly provide an appropriate legal framework for tackling 
restructuring processes, particularly given member states’ lack of enthusiasm when it 
comes to transposing the content of these directives and implementing the resulting 
legislation in accordance with the deadline. 
 
Furthermore, Art. 9 TFEU – which states that ‘In defining and implementing its policies 
and activities, the Union shall take into account requirements linked to the promotion of 
a high level of employment, the guarantee of adequate social protection, the fight 
against social exclusion, and a high level of education, training and protection of human 
health’ – should apply in the interests of better mainstreaming of information and 
consultation obligations, in particular in European policies, as well as so as to guarantee 
that the European Commission, which is in charge of monitoring mergers and 
takeovers, ensures that the rules laid down in national and Community law are 
complied with when decisions on mergers and takeovers are being taken.  
 
Finally, one of the main (but not sufficient in itself) alternatives to legal activism – in 
terms of addressing, specifically, information and consultation in anticipating and 
managing restructuring – would be  better monitoring of the implementation of the 
relevant social directives, combined with the review of Directive 2001/23/CE on the 
transfer of undertakings, so as to ensure its adaptation to the commercial environment 
of today, which is very different from that of the 1970s when the Directive was adopted, 
an aspect that was not dealt with in the course of the revisions carried out in 1998 and 
2001. 
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