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The European Social Charter (ESC) is the counterpart of the European Convention 
on Human Rights in the area of social rights. It is ratified by 43 of the 47 Member 
States of the Council of Europe, but not by the European Union (EU). The European 
Committee of Social Rights (ECSR) monitors the proper application of the ESC by its
States Parties under two different procedures : the first one is based on the annual
National Reports on the application of specific provisions of the ESC, which led to the 
adoption by the ECSR of the Conclusions; the other, based on the collective
complaints lodged by European or national entities qualified to do so, resulting in the 
adoption of Decisions; this is because of the collective complaints procedure that the 
ECSR rises to the rank of a judicial (or quasi-judicial) body, comparable to the 
European Court of Human Rights.

The annual cycle of monitoring on the basis of National Reports, which has just been 
completed in December 2013, is particularly disappointing regarding the effective 
protection of the social rights in the areas of health, social security and social 
protection by the State Parties, including the EU Member States which are State
Parties to the Charter.

This monitoring cycle had as reference period 1 January 2008 to 31 December 2012.
The measures taken by the EU Member States which have been considered by  the 
ECSR as not complying with the ESC, had been taken in extension of the acts 
adopted at the second half of this period by the EU authorities, who advocated
specific social issues in order to confront the economic and financial crisis.

On the other hand, under the collective complaints procedure, the Member State of 
the EU which is the first country heavily indebted to have been submitted under the 
authority of the "Troika'', i.e. Greece, was the subject of seven collective complaints 
lodged against it before the ECSR for violation of the Charter. The list of violations
revealed by the decisions taken by the ECSR in 2012 is significantly longer: 

Violation of the right of workers to a remuneration such as will give them and 
their families a decent standard of living (art. 4§1), the right of all workers to a 
reasonable period of notice for termination of employment (art. 4§4), the right 
to provide that employed persons of under 18 years of age shall be entitled to 
not less than three weeks' annual holiday with pay (art. 7§7), the right to 
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provide or promote a system of apprenticeship and other systematic 
arrangements for training young boys and girls in their various employments 
(art. 10§2), the right to endeavour to raise progressively the system of social 
security to a higher level (art. 12§3). 

All these decisions and conclusions of the ECSR, place Greece, as well as all other 
Member States of the Union which are subject to the budgetary constraints
stimulated by the EU, in the matters of employment, social protection and social 
rights, in a situation that generates conflicting legal obligations from the perspective
of public international law, a fact which is also very embarrassing from a political 
point of view.

It is very important to understand the determination with which the EU rushed to
induce to the Member States significant obligations that reduce the level of social
protection for individuals, so that it should have been aware that such requirements
might have declared incompatible with the commitments made by the same States
under the Charter.

The answer to this question can be identified in the ECSR’s well-established 
jurisprudence. In its decisions of 2010 relating to the collective complaints lodged 
against France for the so-called "35 hours" cases, the ECSR has ruled that :

Neither the situation of social rights in the European Union legal order nor the 
process of elaboration of secondary social legislation would justify a 
presumption – even rebuttable – of conformity of [these] legal texts of the 
European Union with the European Social Charter. 

Politically speaking, it is, therefore, the reduced level of protection of concrete social
rights within the ΕU in relation to the level insured by the ΕSC, which dictates the 
social policy to be followed, especially by the Member States which are in serious 
economic and financial difficulties.

How can we get out of this contradictory and embarrassing situation from a legal and
a political perspective?

The well-established case-law of the ECSR postulates, since 2010, that the 
obligations imposed on the State Parties to the Charter by the EU law does not 
exempt them from their obligations under the Charter. 

The ECSR initiated since the beginning of 2013 the initiative to develop a dialogue
with the EU on the protection of social rights within the EU, especially in this time of
deep economic crisis we are experiencing. His efforts are directed not only to the 
European Commission, but also to the Court of Justice.

The European Committee of Social Rights considers that the European Union needs
of the European Social Charter, so that the social aggregate that will serve as a
reference is no longer the market, but a civic community, whose members are the 
holders of social rights as determined by the Charter and interpreted by the 
Committee.


