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SHORT JUSTIFICATION

In the Rühle report in 2011, the European Parliament expressed its criticism of the 
requirements in relation to a possible legal act on concessions. 
The Commission’s draft would have the contrary effect of creating a large number of new 
problems. 

Duties of the State

The State, with all of its various departments, provides goods and services for citizens. 
The nature of the goods and services varies, for example, between universal service 
obligations, social services of general interest, services of general economic interest and 
services of general interest1. 
It is difficult to distinguish between these types of service, and the distinction is often made 
later by the courts. The draft does not make this distinction. 

In order to fulfil its duties, the State awards contracts within the framework of public 
procurement, in some cases as concessions. The draft does not set down a limit for this, nor 
does it identify any mutual exclusion criteria.

In accordance with Article 14 TFEU and Protocol 26 to the TFEU, local, regional and 
national levels decide independently whether to provide goods and services of general interest 
themselves or whether to award contracts to someone else. In so doing, the supply of goods 
and services to citizens takes centre stage; not the criteria of the internal market. Therefore, 
the scope needs to be precisely defined. 

All levels of government assume tasks and pursue objectives that secure the public interest, 
community and cohesion. 
In practice, when choosing the criteria for awarding contracts, decision-makers find 
themselves in a kind of straitjacket that limits their options. 
The draft identifies the criterion of the most economically advantageous tender. 
Accordingly, it would be possible to apply certain ‘technical’ criteria in addition to price and 
cost. This acts as a constricting factor in relation to the decision ‘whether’ to award a contract: 
public authorities experiencing financial difficulties could see themselves forced to award 
contracts, as workers in the public service are often better paid than those employed in the 
private sector.
It is not the task of a directive on concessions to essentially force decisions in favour of 
privatising state functions.

The question of ‘how’ contracts are awarded is also restricted by the limited awarding criteria. 

Because the draft does not distinguish between the types of service, the right to self-
determination could conflict with the freedom to provide services. The only way to avoid this 
would be to exclude certain services. 

                                               
1 Commission Communication COM(2011) 900 final 
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It is not the function of legislation on concessions to restructure government budgets. This 
must be achieved by making improvements on the revenue side rather than by putting 
pressure on the expenditure side through low prices and costs.

General requirements 

The draft Directive does not provide any legal certainty. The definition of concessions differs 
from that of the Court of Justice of the European Union. This would result in new decisions. 
There are no delimiters set in relation to other contractual relationships, such as licenses, 
permits, etc.

The criterion for the transfer of risk is inadequate. If a water supply concessionaire were to 
become insolvent, the State would still have to guarantee the supply of water. The risk would 
never be fully transferred to the concessionaire.

The transparency and simplicity of the procedure are not guaranteed. 

It is not clear for how long such arrangements have existed. It is impossible to foresee future 
requirements or the need for renegotiation. 

Quality assurance and the low-price criterion are mutually contradictory. 

Employment and social affairs 

Experience has shown that the low-price criterion leads to pressure on the number of workers 
employed by operators and subcontractors and on employment conditions. This is 
irreconcilable with the horizontal social clause contained in Article 9 TFEU. 
The criterion of the most economically advantageous tender involves the fostering of social 
criteria. It does not incorporate a ‘collective agreement clause’ or other criteria. Thus, 
competition based on price underbidding comes at the expense of the workers. 

In relation to compliance with criteria, attention is drawn to compliance with national and 
European labour law standards. However, national standards must be compatible with 
European law. In practice, this means that the principle of ‘equal pay for equal work at a 
comparable workplace’ is excluded.

There is no express statement to the effect that no Member State will be prevented from 
complying with ILO Convention C 94 and that all Member States are encouraged to ratify and
comply with this Convention. 

Social services are closely linked to people’s lives and health at a local level. They should be 
excluded from such considerations, as should services provided by workers’ cooperatives.

It is often difficult to enforce compliance with mandatory employment conditions among 
subcontractors. There is a lack of joint liability on the main operator’s part. 
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******

The Committee on Employment and Social Affairs calls on the Committee on the Internal 
Market and Consumer Protection, as the committee responsible, to propose rejection of the 
Commission proposal.


