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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a directive of the European Parliament and of the Council on the 
enforcement of directive 96/71/EC concerning the posting of workers in the framework 
of the provision of services
(COM(2012)0131 – C7-0086/2012 – (2012/0061(COD))

(Ordinary legislative procedure: first reading)

The European Parliament,

– having regard to the Commission proposal to Parliament and the Council
(COM(2012)0131),

– having regard to Article 53(1), Articles 62 and Article 294(2) of the Treaty on the 
Functioning of the European Union, pursuant to which the Commission submitted the 
proposal to Parliament (C7-0086/2012),

– having regard to Article 294(3) of the Treaty on the Functioning of the European Union,

– having regard to the opinion of the European Economic and Social Committee1,

– having regard to Rule 55 of its Rules of Procedure,

– having regard to the report of the Committee on Employment and Social Affairs and the 
opinions of the Committee on Internal Market and Consumer Protection (A7-0000/2012),
and of the Committee on Legal Affairs (A7-0000/2012)

1. Adopts its position at first reading hereinafter set out;

2. Calls on the Commission to refer the matter to Parliament again if it intends to amend its 
proposal substantially or replace it with another text;

3. Instructs its President to forward its position to the Council, the Commission and the 
national parliaments.

                                               
1 OJ C ... /Not yet published in the Official Journal.
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Amendment 1
Proposal for a directive
Recital 2

Text proposed by the Commission Amendment

(2) The free movement of workers gives 
every citizen the right to move freely to
another Member State to work and reside 
there for that purpose and protects them 
against discrimination as regards 
employment, remuneration and other 
working conditions in comparison to 
nationals of that Member State. It needs 
to be distinguished from the freedom to 
provide services, which includes the right 
of undertakings to provide services in
another Member State, for which they may 
send (‘post’) their own workers 
temporarily to carry out the work 
necessary to provide these services there.

(2) The freedom to provide services 
includes the right of undertakings to 
provide services in another Member State, 
to which they may send ('post') their own 
workers temporarily to carry out the work 
necessary to provide these services there. 
It is necessary for the purpose of the 
posting of workers to distinguish this 
freedom from the free movement of 
workers, which gives every citizen the right 
to move freely to another Member State to 
work and reside there for that purpose 
and protects them against discrimination 
as regards employment, remuneration and 
other working conditions in comparison 
to nationals of that Member State.

Or. en

Justification

The posting of workers takes place within the freedom to provide services and shall not be 
confused with the freedom of free movement of workers.  The proposed change aims at 
highlighting that. As this directive relates to the posting of workers this should be stated in the 
first place.

Amendment 2
Proposal for a directive
Recital 4

Text proposed by the Commission Amendment

(4) In order to prevent, avoid and combat 
circumvention and/or abuse of the 
applicable rules by companies taking 
improper or fraudulent advantage of the 
freedom to provide services enshrined in 
the Treaty and/or the application of 
Directive 96/71/EC the implementation 

(4) In order to prevent, avoid and combat 
circumvention and/or abuse of the 
applicable rules by companies taking 
improper or fraudulent advantage of the 
freedom to provide services enshrined in 
the Treaty and/or the application of 
Directive 96/71/EC the implementation 
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and monitoring of the notion of posting 
should be improved.

and monitoring of the notion of posting 
should be improved and more uniform
criteria, facilitating a common 
interpretation should be introduced at 
Union level.

Or. en

Justification

The elements of Article 3, to which this recital refers, aim at facilitating a uniform 
interpretation of the notion of posting in order to reach a common understanding of what is 
genuine posting.

Amendment 3
Proposal for a directive
Recital 8

Text proposed by the Commission Amendment

(8) Trade unions play an important role in 
the context of the posting of workers for 
the provision of services since social 
partners may, in accordance with national 
law and/or practice, determine the different 
levels (alternatively or simultaneously) of 
the applicable minimum rates of pay .

(8) Social partners play an important role 
in the context of the posting of workers for 
the provision of services since they may, in 
accordance with national law and/or 
practice, determine the different levels 
(alternatively or simultaneously) of the 
applicable minimum rates of pay . This 
right should be linked to their 
responsibility to communicate and inform 
about the aforementioned rates.
In order to provide undertakings with an 
incentive to comply with all binding rules, 
social partners should consider 
introducing certificates  that could be 
used to create "white lists" of compliant 
undertakings as visible recognition of 
their reliability.

Or. en

Justification

The wording "social partners" aims at including in this recital also the employers' 
organisations. Determination of minimum rates of pay via collective agreements is very often 
not transparent enough for the foreign undertakings. Thus, their communication shall be 
improved and social partners shall be involved in this respect. In order to enforce the 
Directive 96/71/EC there is a need of introducing some motivation instruments and not only 
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control measures.

Amendment 4
Proposal for a directive
Recital 11

Text proposed by the Commission Amendment

(11) Mutual trust, a spirit of cooperation, 
continuous dialogue and mutual 
understanding are essential in this respect.

(11) Since the ability of the host Member 
State to establish the factual elements 
concerning the foreign undertaking is 
limited, cooperation with the Member 
State of establishment is crucial and 
needs to be further improved. Mutual 
trust, a spirit of assistance, continuous 
dialogue and mutual understanding are 
essential in this respect.

Or. en

Justification

It is objectively impossible for the host Member State to establish all the factual elements 
concerning the foreign undertaking, without the consultation and collaboration with the 
Member State of establishment. Despite the current problems in such cooperation it is 
unthinkable to pass the full responsibility to the host Member State, without taking account of 
results of checks and controls carried out in the Member State of establishment.

Amendment 5
Proposal for a directive
Recital 12

Text proposed by the Commission Amendment

(12) In order to facilitate better and more 
uniform application of Directive 96/71/EC, 
it is appropriate to provide for an electronic 
information exchange system to facilitate 
administrative cooperation and competent 
authorities should use the Internal Market 
Information System (IMI) as much as
possible. However, this should not prevent
the application of bilateral agreements or 
arrangements concerning administrative 
cooperation.

(12) In order to facilitate better and more 
uniform application of Directive 96/71/EC, 
it is appropriate to provide for an electronic 
information exchange system to facilitate 
administrative cooperation and competent 
authorities should exclusively use the 
Internal Market Information System ("IMI
system") in every case in which it is
possible. However, this should not 
prejudice the application of bilateral 
agreements, or arrangements concerning 
administrative cooperation, in the fields 
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that are not covered by the IMI system.

Or. en

Justification

In the light of very positive feedback from the IMI system users, it is recommended to 
establish its mandatory use in the matters covered by this system.

Amendment 6
Proposal for a directive
Recital 14

Text proposed by the Commission Amendment

(14) Member States obligations to make 
information on terms and conditions of 
employment generally available and to 
provide effective access to it, not only to 
service providers from other Member 
States, but also to the posted workers 
concerned, should be further concretised.

(14) Since difficulties in access to 
information on terms and conditions of 
employment are very often a reason why 
rules are not applied by the service 
providers, Member States should be 
obliged to make information on terms and 
conditions of employment generally 
available and to provide effective access to 
it, not only to service providers from other 
Member States, but also to the posted 
workers concerned. This obligation should 
be further concretised, especially when it 
comes to generally binding collective 
agreements.

Or. en

Justification

Very often information on terms and conditions of employment laid down in various generally 
binding collective agreements is not properly communicated. We cannot require undertakings 
to abide by rules which were not properly communicated or made public.

Amendment 7
Proposal for a directive
Recital 15

Text proposed by the Commission Amendment

(15) Member States should determine the 
way in which providers and recipients are 

(15) To improve legal clarity and the 
accessibility of information, a single 
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provided with easily accessible relevant 
information, preferably by making this 
information accessible through a website, 
following web accessibility standards. 
Such websites should include in 
particular any website put in place 
pursuant to EU legislation with a view to 
promote entrepreneurship and/or the 
development of the cross-border of 
services.

source of information per Member State 
should be established. Member States 
should indicate a single official national
website which includes in particular the 
information about terms and conditions of 
employment applicable to the posted 
workers in its territory as well as links to
any website put in place pursuant to EU 
legislation with a view to promote 
entrepreneurship and/or the development 
of the cross-border provision of services.

Or. en

Justification

The current situation in which terms and conditions of employment are to be found through 
different sources, leads to poor awareness of rules and in consequence, their non-application. 
Establishing a single source of information should contribute to improving its accessibility for 
both - employers and employees.

Amendment 8
Proposal for a directive
Recital 16

Text proposed by the Commission Amendment

(16) In order to ensure the correct 
application of, and to monitor compliance 
with, the substantive rules on the terms and 
conditions of employment to be respected 
with regard to posted workers, Member 
States should apply only certain control 
measures or administrative formalities to 
undertakings posting workers for the 
provision of services. Such measures and 
requirements may only be imposed 
provided that the competent authorities 
cannot carry out their supervisory task 
effectively without the requested 
information and the necessary information 
cannot be obtained easily from the 
employer of posted workers or the 
authorities in the Member State of 
establishment of the service provider 
within a reasonable delay and/or less 
restrictive measures would not ensure that 

(16) In order to ensure the correct 
application of, and to monitor compliance 
with, the substantive rules on the terms and 
conditions of employment to be respected 
with regard to posted workers, Member 
States should apply only certain control 
measures or administrative formalities to 
undertakings posting workers for the 
provision of services. For the purpose of 
legal clarity, possible control measures 
and requirements should be uniform at the 
Union level and may only be imposed 
provided that the competent authorities 
cannot carry out their supervisory task 
effectively without the requested 
information and the necessary information 
cannot be obtained easily from the 
employer of posted workers or the 
authorities in the Member State of 
establishment of the service provider 
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the objectives of the national controls 
measures deemed necessary are attained.

within a reasonable delay and/or less 
restrictive measures would not ensure that 
the objectives of the national controls 
measures deemed necessary are attained.

Or. en

Amendment 9
Proposal for a directive
Recital 19

Text proposed by the Commission Amendment

(19) National labour inspectorates, social 
partners and other monitoring bodies are 
of paramount importance in this respect 
and should continue to play a crucial role.

(19) National labour inspectorates or other 
national monitoring authorities are of 
paramount importance in this respect and 
should continue to play a crucial role.

Or. en

Amendment 10
Proposal for a directive
Recital 20

Text proposed by the Commission Amendment

(20) In order to cope in a flexible way with 
the diversity of labour markets and 
industrial relations systems, by way of 
exception, other actors and/or bodies may 
monitor certain terms and conditions of 
employment of posted workers, provided 
these offer the persons concerned an 
equivalent degree of protection and 
exercise their monitoring in a non-
discriminatory and objective manner.

(20) In order to cope in a flexible way with 
the diversity of labour markets and 
industrial relations systems, social 
partners, and/or by way of exception other 
national bodies, may monitor certain terms 
and conditions of employment of posted 
workers, provided these offer the persons 
concerned an equivalent degree of 
protection and exercise their monitoring in 
a non-discriminatory and objective manner.

Or. en

Amendment 11
Proposal for a directive
Recital 21
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Text proposed by the Commission Amendment

(21) Member States' inspection authorities 
and other relevant monitoring and 
enforcement bodies should avail 
themselves of the cooperation and 
exchange of information provided for in 
the relevant legislation in order to verify 
whether the rules applicable to posted 
workers have been respected.

(21) Member States' inspection authorities 
and other relevant national monitoring and 
enforcement bodies should avail 
themselves of the cooperation and 
exchange of information provided for in 
the relevant legislation in order to verify 
whether the rules applicable to posted 
workers have been respected.

Or. en

Amendment 12
Proposal for a directive
Recital 23

Text proposed by the Commission Amendment

(23) To facilitate the enforcement of 
Directive 96/71/EC and ensure more 
effective application of it, effective 
complaint mechanisms should exist 
through which posted workers may lodge 
complaints or engage in proceedings either 
directly or through relevant designated 
third parties, such as trade unions or other 
associations as well as common institutions 
of social partners. This should be without 
prejudice to national rules of procedure 
concerning representation and defence 
before the courts.

(23) To facilitate the enforcement of 
Directive 96/71/EC and ensure more 
effective application of it, effective 
complaint mechanisms should exist 
through which posted workers may lodge 
complaints or engage in proceedings either 
directly or, subject to their approval, 
through relevant designated third parties, 
such as trade unions or other associations 
as well as common institutions of social 
partners. This should be without prejudice 
to national rules of procedure concerning 
representation and defence before the 
courts.

Or. en

Justification

It is important to underline that third parties do not have the right to engage in proceedings 
on behalf of the posted workers only with their approval.

Amendment 13
Proposal for a directive
Recital 24
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Text proposed by the Commission Amendment

(24) In view of the prevalence of 
subcontracting in the construction sector, 
and in order to protect posted workers‘ 
rights, it is necessary to ensure that in 
such sector at least the contractor of 
which the employer is a direct 
subcontractor can be held liable to pay to 
posted workers the net minimum rates of 
pay due, any back-payments of 
outstanding remuneration and/or 
contributions due to common funds or 
institutions of social partners regulated by 
law or collective agreement in so far as 
these are covered by Article 3 (1) of 
Directive 96/71/EC in addition to or in 
place of the employer. The contractor 
shall not be held liable if he/she has
undertaken due diligence. The latter may 
imply preventive measures concerning 
proof provided by the subcontractor, 
including where relevant based upon 
information emanating from national 
authorities.

deleted

Or. en

Justification

The deletion of Article 12 does not imply that the joint and several liability introduced at 
national level towards all the undertakings present at national market is not appropriate. It 
mainly shows that its introduction at the European level only for companies which post 
workers in the countries where this system does not exist is highly disproportionate and will 
have a negative effect on cross-border provisions of services by hampering competitiveness of 
the foreign companies. It would act as a barrier in the single market, while not combating 
dishonest companies, which often are excluded from the scope of PWD. Furthermore, if 
Article 12 is intended to protect workers, it protects only workers genuinely posted and does 
not protect the bogus self-employed or employed by letter-box companies (it is within these 
two categories the problems arise most frequently). Existing studies give grounds for doubts 
over whether such mechanisms are effective, especially in cross-border situations.

Amendment 14
Proposal for a directive
Recital 25
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Text proposed by the Commission Amendment

(25) In specific cases, other contractors 
may, in accordance with national law and 
practice, be also held liable for failure to 
comply with the obligations under this 
Directive, or their liability may be limited, 
after consultation of the social partners at 
national or sectoral level.

deleted

Or. en

Justification

The deletion of this recital is a consequence of the deletion of Article 12.

Amendment 15
Proposal for a directive
Recital 26

Text proposed by the Commission Amendment

(26) The obligation to impose a liability 
requirement on the contractor where the 
direct subcontractor is a service provider, 
established in another Member State, 
posting workers is justified in the 
overriding public interest of the social 
protection of workers. Such posted 
workers may not be in the same situation 
as workers employed by a direct 
subcontractor established in the Member 
State of establishment of the contractor 
with regard to the possibility to claim 
outstanding pay or refunds of taxes or 
social security contributions unduly 
withheld.

deleted

Or. en

Justification

The deletion of this recital is a consequence of the deletion of Article 12.
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Amendment 16
Proposal for a directive
Recital 27

Text proposed by the Commission Amendment

(27) The disparities between the systems 
of the Member States for enforcing 
imposed administrative fines and/or 
penalties in cross-border situations are 
prejudicial to the proper functioning of 
the internal market and risk making it 
very difficult, if not impossible, to ensure 
that posted workers enjoy an equivalent 
level of protection throughout the Union.

deleted

Or. en

Justification

This recital is moved after recital 28. The sequence of the following recitals is incorrect. The 
change aims first of all at explaining the reason for the measures introduced under the cross-
border enforcement of fines and penalties and then at pointing out the problems and 
obstacles, requiring the approximation of legislation in this field.

Amendment 17
Proposal for a directive
Recital 28

Text proposed by the Commission Amendment

(28) Effective enforcement of the 
substantive rules governing the posting of 
workers for the provision of services 
should be ensured by specific action 
focusing on the cross-border enforcement 
of imposed administrative fines and 
penalties. Approximation of the legislation 
of the Member States in this field is 
therefore an essential prerequisite in 
order to ensure a higher, more equivalent 
and comparable level of protection 
necessary for the proper functioning of 
the internal market.

(28) Effective enforcement of the 
substantive rules governing the posting of 
workers for the provision of services 
should be ensured by specific action 
focusing on the cross-border enforcement 
of imposed administrative fines and 
penalties.

Or. en
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Justification

The second phrase of this recital (slightly reformulated) is moved to recital 28a (new).

Amendment 18
Proposal for a directive
Recital 28 a (new)

Text proposed by the Commission Amendment

(28a) The disparities between the systems 
of the Member States for enforcing 
imposed administrative fines or penalties 
in cross-border situations are prejudicial 
to the proper functioning of the internal 
market. The approximation of the 
legislation of the Member States in this 
field is therefore an essential prerequisite 
in order to ensure a higher, more 
equivalent and comparable level of 
obedience of law.

Or. en

Justification

The main aim of penalties and fines imposed through their dissuasive character is to 
guarantee the respect for law (equivalent level of protection of workers is a secondary and 
indirect result).

Amendment 19
Proposal for a directive
Recital 30

Text proposed by the Commission Amendment

(30) Notwithstanding the establishment of 
more uniform rules with respect to the 
cross-border enforcement of penalties and 
fines and the need for more common 
criteria for follow-up procedures in the 
event of the non-payment of these they 
should not affect the Member States‘
competences to determine their system of 
penalties, sanctions and fines or the 
recovery measures available under their 

(30) Notwithstanding the establishment of 
some more uniform rules with respect to 
the cross-border enforcement of penalties 
and fines and the need to enable the
follow-up procedures in the event of the 
non-payment of these they should not 
affect the Member States' competences to 
determine their system of penalties, 
sanctions and fines or the recovery 
measures available under their internal 
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internal legislation. legislation.

Or. en

Justification

Chapter VI does not create a more uniform system but introduces only some approximations 
aiming at making the cross border enforcement of penalties and fines possible and effective 
even under different national provisions.

Amendment 20
Proposal for a directive
Article 2 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) ‘competent authority’ means an 
authority designated by a Member State to 
perform functions under this Directive;

(a) 'competent authority' means public 
authorities designated by a Member State 
to perform functions under this Directive;

Or. en

Justification

Very often there is more than one competent authority in Member States designed to perform 
functions under this directive. It is important to underline that these authorities should be 
public.

Amendment 21
Proposal for a directive
Article 2 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) ‘requesting authority’ means the 
competent authority of a Member State 
which makes a request for assistance, 
information, notification or recovery 
concerning a penalty or fine as referred to 
in Chapter V;

(b) 'requesting authority' means the 
competent authority of a Member State 
which makes a request for assistance, 
information, notification or recovery 
concerning a penalty or fine as referred to 
in Chapter VI;

Or. en

Justification

The cross-border enforcement is regulated in Chapter VI (not in Chapter V).
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Amendment 22
Proposal for a directive
Article 2 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) ‘requested authority’ means the 
competent authority of a Member State to 
which a request for assistance, information, 
notification or recovery is made.

(c) ‘requested authority' means the 
competent authority of a Member State to 
which a request for assistance, information, 
notification or recovery is made, as 
referred to in Chapter VI.

Or. en

Justification

It needed further clarification on which authority is intended.

Amendment 23
Proposal for a directive
Article 3 – paragraph 1 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

For the purpose of implementing, applying 
and enforcing Directive 96/71/EC the 
competent authorities shall take into 
account factual elements characterising the 
activities carried out by an undertaking in 
the State in which it is established in order 
to determine whether it genuinely performs 
substantial activities, other than purely 
internal management and/or 
administrative activities. Such elements 
may include:

For the purpose of implementing, applying 
and enforcing Directive 96/71/EC the 
competent authorities shall take into 
account factual elements characterising the 
activities carried out by an undertaking in 
the State in which it is established in order 
to determine whether it genuinely posts 
workers to the territory of another
Member State in the framework of 
transnational provision of services. Such 
elements may only include :

Or. en

Justification

According to ECJ rulings (C-115/2011) and Regulation 883/2004, it is not required that the 
activities in the Member State of establishment are substantial. In specific cases, performing 
purely internal management and activity does not undermine the genuine nature of posting. 
Therefore deletion of the "substantial activity" criterion is needed. The possibility of
introducing more exemplary and indicative elements, which should be checked in case of a 
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control, creates legal uncertainty. An open list leads to different elements in different Member 
States, which could lead to different decisions on what posting is in each Member State. 
Consequently, Article 3 should provide for a closed list of elements.

Amendment 24
Proposal for a directive
Article 3 – paragraph 1 – subparagraph 1 – point b

Text proposed by the Commission Amendment

(b) the place where posted workers are 
recruited,

(b) the place where posted workers are 
recruited and from which they are posted,

Or. en

Justification

Workers may be recruited from one place and posted from another. This should be clarified. 
Both items of information are useful in the assessment of factual elements.

Amendment 25
Proposal for a directive
Article 3 – paragraph 1 – subparagraph 1 – point d

Text proposed by the Commission Amendment

(d) the place where the undertaking 
performs its substantial business activity 
and where it employs administrative staff,

(d) the place where the undertaking 
performs its business activity, which in a 
wider time-frame assessment  is not 
limited to purely internal management 
and/or administrative activities,

Or. en

Justification

According to ECJ rulings (C-115/2011) and Regulation 883/2004, it is not required that the 
undertaking's activities in the Member State of establishment are substantial. However, in 
general, activities of undertakings that post workers should not be limited to purely internal 
management and/or administrative activities. The expression "wider time-frame assessment" 
aims at allowing a wider time-frame overview of the undertaking´s activities and not only the 
evaluation in specific moment of time.
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Amendment 26
Proposal for a directive
Article 3 – paragraph 1 – subparagraph 1 – point e

Text proposed by the Commission Amendment

(e) the abnormally limited number of 
contracts performed and/or size of 
turnover realised in the Member State of 
establishment.

deleted

Or. en

Justification

It is possible that as a result of a major contract abroad, the turnover realized by an 
undertaking in the country of establishment is very limited, which does not undermine the 
genuine nature of posting.

Amendment 27
Proposal for a directive
Article 3 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The assessment of these elements shall be 
adapted to each specific case and take 
account of the nature of the activities 
carried out by the undertaking in the 
Member State in which it is established.

deleted

Or. en

Justification

This paragraph will be combined with Article 3(2) in fine and form a new Article 3(3).

Amendment 28
Proposal for a directive
Article 3 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

In order to assess whether a posted worker 
temporarily carries out his or her work in a 
Member State other than the one in which 

In order to assess whether a posted worker 
temporarily carries out his or her work in a 
Member State other than the one in which 
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he or she normally works, all factual 
elements characterising such work and the 
situation of the worker shall be examined.

he or she normally works, factual elements 
characterising such work and the situation 
of the worker shall be examined.

Or. en

Justification

Since the factual elements are only indicative, it should not be suggested that they should all 
be examined in every case.

Amendment 29
Proposal for a directive
Article 3 – paragraph 2 – subparagraph 2 – introductory part

Text proposed by the Commission Amendment

Such elements may include: Such elements may only include :

Or. en

Justification

Possibility to introduce more exemplary and indicative elements  which should be checked in 
case of a control creates legal uncertainty. An open list leads to different elements  in 
different Member States, which could lead to different decisions on who is the posted worker. 
Consequently, Article 3 should set a closed list of elements.

Amendment 30
Proposal for a directive
Article 3 – paragraph 2 – subparagraph 2 – point e a (new)

Text proposed by the Commission Amendment

(ea) possession of a valid A1 form, issued 
for the posted worker.

Or. en

Justification

Prior to the commencement of the posting, the employer must obtain an A1 form for each 
posted worker. This certificate concerns social security legislation and is useful to prove that 
the social contributions are paid in an EU country other than the host country and it might 
constitute one of the indicative elements, characterising genuine posted workers.
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Amendment 31
Proposal for a directive
Article 3 – paragraph 2 – subparagraph 3

Text proposed by the Commission Amendment

All the factual elements enumerated 
above are indicative factors in the overall 
assessment to be made and may not 
therefore be considered in isolation. The 
criteria shall be adapted to each specific 
case and take account of the specificities 
of the situation.

deleted

Or. en

Justification

This paragraph will be combined with Article 3(1) in fine and form a new Article 3(3).

Amendment 32
Proposal for a directive
Article 3 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. All the factual elements enumerated 
above in paragraph 1 and 2 are indicative 
factors in the overall assessment to be 
made and may not therefore be 
considered in isolation. The assessment of 
these elements shall be adapted to each 
specific case and take account of the 
specificities of the situation. Lack of one 
or more of the elements shall not 
necessary preclude the situation of 
posting, but it may help in determining 
whether a posting is genuine.

Or. en

Justification

It must be clear that this part concerns all of the factual elements of both paragraphs, 1 and 2 
and will constitute a paragraph 3 of the Article 3.
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Amendment 33
Proposal for a directive
Article 4 – subparagraph 1

Text proposed by the Commission Amendment

For the purposes of this Directive, Member 
States shall, in accordance with national 
legislation and/or practice, designate one or 
more competent authorities, which may 
include the liaison office(s) referred to in 
Article 4 of Directive 96/71/EC.

For the purposes of this Directive, Member 
States shall, in accordance with national 
legislation and/or practice, designate one or 
more competent authorities, which may 
include the liaison office(s) referred to in 
Article 4 of Directive 96/71/EC.

The main task of liaison office is to 
provide information about terms and 
conditions of employment. The 
monitoring of the application of the 
aforementioned rules may be performed 
by liaison offices or by other monitoring 
authorities.

Or. en

Justification

The title of this Article requires an indication of main tasks of liaison offices; this 
specification must, therefore, be included.

Amendment 34
Proposal for a directive
Article 5 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. For the purpose of ensuring full 
accessibility and legal certainty of 
information, only the terms and 
conditions of employment made public 
through the single official national 
website are to be considered generally 
binding.

Or. en

Justification

For the purpose of legal clarity and security it is important to clarify that only terms and 
conditions communicated in a proper way to the service provider are to be considered 
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generally binding. Very often, information on terms and conditions set by generally binding 
collective agreements is not accessible. We cannot require undertakings to abide by rules 
which were not communicated or made public.

Amendment 35
Proposal for a directive
Article 5 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) indicate clearly, in a detailed and user 
friendly manner and accessible format on 
national websites which terms and 
conditions of employment and/or which 
parts of their (national and/or regional) 
legislation have to be applied to workers 
posted to their territory;

(a) indicate clearly, in a detailed and user-
friendly manner and in an accessible 
format on a single official national 
website, which terms and conditions of 
employment and/or which parts of their 
(national and/or regional) legislation have 
to be applied to workers posted to their 
territory;

Or. en

Justification

Only by guaranteeing one source of information can we improve the accessibility of the 
information itself. Furthermore, it should be a national official website through which terms 
and conditions will be officially published and in this way, directly accessible for the 
employees and employers.

Amendment 36
Proposal for a directive
Article 5 – paragraph 2 – point b

Text proposed by the Commission Amendment

(b) take the necessary measures to make 
generally available on internet sites 
information on which collective 
agreements are applicable (and to whom), 
and which terms and conditions of 
employment have to be applied by service 
providers from other Member States in 
accordance with Directive 96/71/EC, 
whereby, where possible, links to existing 
internet sites and other contact points, in 
particular the relevant social partners, shall 
be provided;

(b) take the necessary measures to make 
generally available on the single official
national website information on which 
collective agreements are applicable (and 
to whom), and which terms and conditions 
of employment have to be applied by 
service providers from other Member 
States in accordance with Directive 
96/71/EC, whereby, where possible, links 
to existing internet sites and other contact 
points, in particular the relevant social 
partners, shall be provided;
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Or. en

Amendment 37
Proposal for a directive
Article 5 – paragraph 2 – point c

Text proposed by the Commission Amendment

(c) make the information available to 
workers and service providers in languages 
other than the national language(s) of the 
country in which the services are provided, 
if possible in summarised leaflet form 
indicating the main labour conditions 
applicable and upon requests in formats 
accessible to persons with disabilities;

(c) make the information available to 
workers and service providers in English 
and in the other most relevant languages 
other than the national language(s) of the 
country in which the services are provided, 
if possible in summarised leaflet form 
indicating the main labour conditions 
applicable and upon requests in formats 
accessible to persons with disabilities;

Or. en

Justification

The choice of languages to which the information should be translated should be based on the 
evaluation of the nationality of the posted workers present in the Member State concerned 
and their number. Furthermore, English should be a base of the internal market and its use 
facilitates further translations.

Amendment 38
Proposal for a directive
Article 5 – paragraph 2 – point d

Text proposed by the Commission Amendment

(d) improve the accessibility of the 
information and clarity of the information 
provided on national websites;

(d) improve the accessibility and clarity of 
the information, especially that provided 
on a single official national website 
referred to in point a), systematically 
updating it;

Or. en

Justification

Regarding the fact that the main labour conditions (especially the minimum wage) are subject 
to change, there is a need to update it systematically.
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Amendment 39
Proposal for a directive
Article 5 – paragraph 2 – point f

Text proposed by the Commission Amendment

(f) keep the information provided for in the 
country fiches up to date.

(f) keep the information provided for in the 
country fiches up to date, precise and 
exhaustive.

Or. en

Justification

At present, some country fiches merely indicate that some terms and conditions of 
employment are established via generally binding collective agreements. Since they constitute 
an additional source of information at EU level, they should contain precise and exhaustive 
information, especially when it comes to diverse labour markets, where these terms are 
determined by social partners alternatively or simultaneously to the statutory ones.

Amendment 40
Proposal for a directive
Article 6 – paragraph 2

Text proposed by the Commission Amendment

2. The cooperation of the Member States 
shall in particular consist in replying to 
reasoned requests for information and to 
carry out checks, inspections and 
investigations from competent authorities 
with respect to the situations of posting 
referred to in Article 1 (3) of Directive 
96/71/EC, including investigation of any 
abuses of applicable rules on the posting of 
workers or possible cases of unlawful 
transnational activities.

2. The cooperation of the Member States 
shall in particular consist in replying 
without delay to reasoned requests for 
information and to carry out checks, 
inspections and investigations from 
competent authorities with respect to the 
situations of posting referred to in Article 1 
(3) of Directive 96/71/EC, including 
investigation of any abuses of applicable 
rules on the posting of workers.

Or. en

Justification

This directive relates only to posting of workers. Therefore mentioning other "possible cases 
of unlawful transnational activities" is incorrect.
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Amendment 41
Proposal for a directive
Article 6 – paragraph 4

Text proposed by the Commission Amendment

4. In the event of difficulty in meeting a 
request for information or in carrying out 
checks, inspections or investigations, the 
Member State in question shall rapidly 
inform the requesting Member State with a 
view to finding a solution.

4. In the event of difficulty in meeting a 
request for information or in carrying out 
checks, inspections or investigations, the 
Member State in question shall rapidly 
inform the requesting Member State with a 
view to finding a solution. In the event of 
any persisting problems in the exchange 
of information, the Commission should 
intervene in order to assist Member States 
in solving the problem.

Or. en

Justification

The current situation shows that problems with the exchange of information between Member 
States may persist for various reasons, sometimes justified. Thus, the Commission could play 
a role of mediator in order to solve the problem.

Amendment 42
Proposal for a directive
Article 6 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

Member States shall supply the 
information requested by other Member 
States or the Commission by electronic 
means as soon as possible and at the latest 
within 2 weeks from the reception of a 
request.

Member States shall supply the 
information requested by other Member 
States or the Commission by electronic 
means as soon as possible and at the latest 
within 2 weeks from the reception of a 
request or within one month if the answer 
requires an on-the-spot inspection .

Or. en

Justification

The deadlines laid down in this Directive should be ambitious but at the same time feasible;
thus, an ordinary deadline shall be 2 weeks, with two exceptions. The first exception is the 
need for an inspection on the spot, which objectively requires more time and thus needs a 
prolonged deadline.
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Amendment 43
Proposal for a directive
Article 6 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

A specific urgency mechanism shall be 
used for special situations where a Member 
State becomes aware of particular 
circumstances requiring urgent action. In 
such circumstances, the information shall 
be submitted within 24 hours.

A specific urgency mechanism shall be 
used for special situations where a Member 
State becomes aware of particular 
circumstances requiring urgent action. In 
such circumstances, the information shall 
be submitted within two working days.

Or. en

Justification

The second exception is to be justified by a reasoned urgency, which requires immediate 
action. However, this short deadline has objective limits; only certain things may be checked 
in 2 working days.

Amendment 44
Proposal for a directive
Article 6 – paragraph 6

Text proposed by the Commission Amendment

6. Member States shall ensure that registers 
in which service providers have been 
entered, and which may be consulted by 
the competent authorities in their territory, 
may also be consulted, in accordance with 
the same conditions, by the equivalent 
competent authorities of the other Member 
States.

6. Member States shall ensure that registers 
in which service providers have been 
entered, and which may be consulted by 
the competent authorities in their territory, 
may also be consulted, in accordance with 
the analogous conditions (via the IMI 
system or through the national competent 
authority), by the equivalent competent 
authorities of the other Member States.

Or. en

Justification

We can not guarantee the same conditions since there is no possibility for the foreign 
competent authority to access certain registers. They can directly access only the public ones. 
Therefore, they can obtain an access through the IMI system or national competent 
authorities, which is a analogous condition, not the same condition.
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Amendment 45
Proposal for a directive
Article 6 – paragraph 7

Text proposed by the Commission Amendment

7. Member States shall ensure the 
confidentiality of the information which 
they exchange. Information exchanged 
shall be used only in respect of the 
matter(s) for which it was requested.

7. Member States shall ensure the 
confidentiality of the information which 
they exchange. Information exchanged 
shall be used only in respect of the 
matter(s) for which it was requested and in 
accordance with personal data protection 
law.

Or. en

Justification

It is extremely important that the exchanged information will not be used for other, undesired 
purposes.

Amendment 46
Proposal for a directive
Article 7 – paragraph 2

Text proposed by the Commission Amendment

2. In the circumstances referred to in 
Article 3 (1) and (2) and Article 9(1), the 
Member State of establishment of the 
service provider shall assist the Member 
State to which the posting takes place to 
ensure compliance with the conditions 
applicable under Directive 96/71/EC and 
this Directive. The Member State of 
establishment of the service provider shall, 
on its own initiative, communicate to the 
Member State to which the posting takes 
place any relevant information as specified 
in Articles 3 (1) and (2) and 9(1), where 
the Member State of establishment of the 
service provider is aware of specific facts 
which indicate possible irregularities.

2. In the circumstances referred to in 
Article 3 (1) and (2) and Article 9(1), the 
Member State of establishment of the 
service provider shall assist the host
Member State to ensure compliance with 
the conditions applicable under Directive 
96/71/EC and this Directive. The Member 
State of establishment of the service 
provider shall, on its own initiative, 
communicate to the relevant competent 
authority of host Member State any 
relevant information as specified in 
Articles 3 (1) and (2) and 9(1), where the 
Member State of establishment has 
reasoned suspicions of possible
irregularities. The period for the retention 
of information should be in accordance 
with the IMI system. The information 
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received shall be treated as confidential 
and shall not be forwarded or published.

Or. en

Justification

The information on reasoned suspicion is very sensitive and must be protected from being 
forwarded to any other third parties or published and in consequence used for undesired 
purposes.

Amendment 47
Proposal for a directive
Article 7 – paragraph 4

Text proposed by the Commission Amendment

4. The obligation laid down in paragraphs 
1 and 2 shall not entail a duty on the part of 
the Member State of establishment to carry 
out factual checks and controls in the 
territory of the host Member State where 
the service is provided. Such checks and 
controls shall, if need be, be carried out by 
the authorities of the host Member State at 
the request of the competent authorities of 
the Member State of establishment, in 
accordance with Article 10 and in 
conformity with the powers of supervision 
provided for in the host Member State's 
national law, practice and administrative 
procedures and which respect Union law.

4. The obligation laid down in paragraphs 
1 and 2 shall not entail a duty on the part of 
the Member State of establishment to carry 
out factual checks and controls in the 
territory of the host Member State where 
the service is provided. Such checks and
controls shall, if need be, be carried out by 
the authorities of the host Member State on 
its own initiative or at the request of the 
competent authorities of the Member State 
of establishment, in accordance with 
Article 10 and in conformity with the 
powers of supervision provided for in the 
host Member State's national law, practice 
and administrative procedures and which 
respect Union law.

Or. en

Justification

The host Member State has a clearer visibility of what needs to be checked on its territory and 
must not be restricted to the request of the Member State of establishment to proceed with the 
controls.

Amendment 48
Proposal for a directive
Article 9 – paragraph 1 – point b
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Text proposed by the Commission Amendment

(b) an obligation to keep or make available 
and/or retain copies in paper or electronic 
form of the employment contract (or an 
equivalent document within the meaning of
Directive 91/533, including, where 
appropriate or relevant, the additional 
information referred to in Article 4 of that 
Directive), payslips, time-sheets and proof 
of payment of wages or copies of 
equivalent documents during the period of 
posting in an accessible and clearly 
identified place in its territory, such as the 
workplace or the building site, or for 
mobile workers in the transport sector the 
operations base or the vehicle with which 
the service is provided;

(b) an obligation to keep or make available 
and/or retain copies in paper or electronic 
form of the employment contract (or an 
equivalent document within the meaning of 
Directive 91/533, including, where 
appropriate or relevant, the additional 
information referred to in Article 4 of that 
Directive), payslips, time-sheets and proof 
of payment of wages or copies of 
equivalent documents during the period of 
posting in an accessible and clearly 
identified place in its territory, such as for 
example the workplace or the building site, 
or for mobile workers in the transport 
sector the operations base or the vehicle 
with which the service is provided;

Or. en

Amendment 49
Proposal for a directive
Article 9 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) a translation of the documents referred 
to under (b), may be justified provided 
these documents are not excessively long 
and standardised forms are generally used 
for such documents;

(c) the possibility to request the translation 
of the documents referred to under (b), 
provided these documents are not 
excessively long and/or standardised forms 
are used for these documents;

Or. en

Amendment 50
Proposal for a directive
Article 9 – paragraph 1 – point d

Text proposed by the Commission Amendment

(d) an obligation to designate a contact 
person to negotiate, if necessary, on behalf 

(d) the possibility to request the 
designation of a contact person to 
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of the employer with the relevant social 
partners in the Member State to which the 
posting takes place, in accordance with 
national legislation and practice, during
the period in which the services are 
provided.

negotiate, if necessary, on behalf of the 
employer with the relevant social partners 
in the host Member State, in accordance 
with national legislation and practice, 
within the period in which the services are 
provided.

Or. en

Amendment 51
Proposal for a directive
Article 10 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. The undertakings have the right to 
request a copy of a post-inspection 
protocol, containing results and 
conclusions of the inspection together 
with the recommendations to be complied
with.

Or. en

Justification

For legal certainty, the undertaking must have the right to request on paper the results of 
controls or inspections.

Amendment 52
Proposal for a directive
Article 10 – paragraph 4

Text proposed by the Commission Amendment

4. In Member States where, in accordance 
with national law and practice, the setting 
of the terms and conditions of employment 
of posted workers referred to in Article 3 
of Directive 96/71/EC, and in particular the 
minimum rates of pay, including working 
time, is left to management and labour
they may, at the appropriate level and 
subject to the conditions laid down by the 
Member States, also the monitor the 

4. In Member States where, in accordance 
with national law and practice, the setting 
of the terms and conditions of employment 
of posted workers referred to in Article 3 
of Directive 96/71/EC, and in particular the 
minimum rates of pay, including working 
time, is left to social partners they may, at 
the appropriate level and subject to the 
conditions laid down by the Member 
States, also the monitor the application of 
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application of the relevant terms and 
conditions of employment of posted 
workers, provided that an adequate level of 
protection equivalent to that resulting from 
Directive 96/71/EC and this Directive is 
guaranteed.

the relevant terms and conditions of 
employment of posted workers, provided 
that an adequate level of protection 
equivalent to that resulting from Directive 
96/71/EC and this Directive is guaranteed 
and provided that these terms and 
conditions have been duly communicated 
as specified in Article 5 of this Directive.

Or. en

Justification

The management and labour wording is misleading and leads to problems with interpretation 
of its translation in different languages.

Amendment 53
Proposal for a directive
Article 10 – paragraph 5

Text proposed by the Commission Amendment

5. Member States where labour 
inspectorates have no competence with 
respect to the control and monitoring of the 
working conditions and/or terms and 
conditions of employment of posted 
workers may, by way of exception, after 
consulting the social partners at national 
level, establish or maintain arrangements 
guaranteeing the respect of these terms and 
conditions of employment, provided that 
the arrangements offer the persons 
concerned an adequate degree of protection 
equivalent to that resulting from Directive 
96/71/EC and this Directive.

5. Member States where labour 
inspectorates have no competence with 
respect to the control and monitoring of the 
working conditions and/or terms and 
conditions of employment of posted 
workers may, by way of exception, after 
consulting the social partners at national 
level, establish or maintain arrangements 
guaranteeing the respect of these terms and 
conditions of employment, provided that 
the arrangements offer the persons 
concerned an adequate degree of protection 
equivalent to that resulting from Directive 
96/71/EC and this Directive and provided 
that they are not discriminatory and/ or 
disproportionate as specified in Article
10(2) of this Directive.

Or. en

Amendment 54
Proposal for a directive
Article 11 – paragraph 3
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Text proposed by the Commission Amendment

3. Member States shall ensure that trade 
unions and other third parties, such as 
associations, organisations and other legal 
entities which have, in accordance with the 
criteria laid down by their national law, a 
legitimate interest in ensuring that the 
provisions of this Directive are complied 
with, may engage, on behalf or in support 
of the posted workers or their employer, 
with their approval in any judicial or 
administrative proceedings provided for 
with the objective of implementing this 
Directive and/or enforcing the obligations 
under this Directive.

3. Member States shall ensure that trade 
unions and other third parties, such as 
associations, organisations and other legal 
entities which have, in accordance with the 
criteria laid down by their national law, a 
legitimate interest in ensuring that the 
provisions of this Directive are complied 
with, may engage, on behalf or in support 
of the posted workers or their employer, 
subject to their approval in any judicial or 
administrative proceedings provided for 
with the objective of implementing this 
Directive and/or enforcing the obligations 
under this Directive.

Or. en

Justification

It is important to underline that the third parties do not have the right to engage in 
proceedings on behalf of the posted workers without their approval.

Amendment 55
Proposal for a directive
Article 12

Text proposed by the Commission Amendment

Subcontracting - Joint and several 
liability

deleted

1. With respect to the construction 
activities referred to in the Annex to 
Directive 96/71/EC, for all posting 
situations covered by Article 1(3) of 
Directive 96/71/EC, the Member States 
shall ensure on a non–discriminatory 
basis with regard to the protection of the 
equivalent rights of employees of direct 
subcontractors established in its territory, 
that the contractor of which the employer 
(service provider or temporary 
employment undertaking or placement 
agency) is a direct subcontractor can, in 
addition to or in place of the employer, be 
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held liable by the posted worker and/or 
common funds or institutions of social 
partners for non-payment of the 
following:
(a) any outstanding net remuneration 
corresponding to the minimum rates of 
pay and/or contributions due to common 
funds or institutions of social partners in 
so far as covered by Article 3 (1) of 
Directive 96/71/EC;
(b) any back-payments or refund of taxes 
or social security contributions unduly 
with held from his/her salary.
The liability referred to in the present 
paragraph shall be limited to worker's 
rights acquired under the contractual 
relationship between the contractor and 
his subcontractor.
2. Member States shall provide that a 
contractor who has undertaken due 
diligence shall not be liable in accordance 
with paragraph 1. Such systems shall be 
applied in a transparent, non 
discriminatory and proportionate way. 
They may imply preventive measures 
taken by the contractor concerning proof 
provided by the subcontractor of the main 
working conditions applied to the posted 
workers as referred to in Article 3 (1) of 
Directive 96/71/EC, including pay slips 
and payment of wages, the respect of 
social security and/or taxation obligations 
in the Member State of establishment and 
compliance with the applicable rules on 
posting of workers.
3. Member States may, in conformity with 
Union law, provide for more stringent 
liability rules under national law on a 
non-discriminatory and proportionate 
basis in regard to the scope and range of 
subcontractor liability. Member States 
may also, in conformity with Union law, 
provide for such liability in sectors other 
than those contained in the Annex to 
Directive 96/71/EC. Member States may 
in these cases provide that a contractor 
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that has undertaken due diligence as 
defined by national law shall not be liable.
4. Within three years after the date 
referred to in Article 20, the Commission
shall, in consultation with the Member 
States and social partners at EU level, 
review the application of this Article with 
a view to proposing, where appropriate, 
any necessary amendments or 
modifications.

Or. en

Justification

The deletion of Article 12 does not imply that the joint and several liability introduced at 
national level towards all the undertakings present at national market is not appropriate. It 
mainly shows that its introduction at the European level only for companies which post 
workers in the countries where this system does not exist is highly disproportionate and will 
have a negative effect on cross-border provisions of services by hampering competitiveness of 
the foreign companies. It would act as a barrier in the single market, while not combating 
dishonest companies, which often are excluded from the scope of PWD. In fact, if Article 12 is 
intended to protect workers, it protects only workers genuinely posted and does not protect 
the bogus self-employed or employed by letter-box companies (it is within these two 
categories the problems arise most frequently). Existing studies give grounds for doubts over 
whether such mechanisms are effective, especially in cross-border situations.

Amendment 56
Proposal for a directive
Article 13 – paragraph 1

Text proposed by the Commission Amendment

1. Without prejudice to the means which 
are or may be provided for in Union 
legislation, the principles of mutual 
assistance and recognition as well as the 
measures and procedures provided for in 
this Article shall apply to the cross-border 
enforcement of administrative fines and 
penalties imposed for failure to comply 
with the applicable rules in a Member State 
on a service provider established in another 
Member State.

1. Without prejudice to the means which 
are or may be provided for in Union 
legislation, the principles of mutual 
assistance and recognition as well as the 
measures and procedures provided for in 
this Article shall apply to the cross-border 
enforcement of administrative fines and 
penalties imposed for failure to comply 
with the applicable rules, regarding 
posting of workers, in a Member State on a 
service provider established in another 
Member State.
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Or. en

Justification

The Commission's proposal on this paragraph suggests application of all existing rules in the 
receiving Member State. The Enforcement Directive cannot impose obedience of rules other 
than the ones regarding posting of workers.

Amendment 57
Proposal for a directive
Article 15 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

If, in the course of the recovery or 
notification procedure, the fine, penalty 
and/or underlying claim is contested by the 
service provider concerned or an interested 
party, the cross-border enforcement 
procedure of the fine or penalty imposed 
shall be suspended pending the decision of 
the appropriate national authority in the 
matter.

If, in the course of the recovery or 
notification procedure, the fine, penalty 
and/or underlying claim is contested by the 
service provider concerned or an interested 
party, the cross-border enforcement 
procedure of the fine or penalty imposed 
shall be suspended pending the decision of 
the appropriate  national requesting 
authority.

Or. en

Amendment 58
Proposal for a directive
Article 18 – paragraph 3

Text proposed by the Commission Amendment

3. In the context of bilateral agreements
referred to in paragraph 2, competent 
authorities of the Member States shall use 
IMI as much as possible. In any event, 
where a competent authority in one of the 
Member States concerned has used IMI, it 
shall be used for any follow-up required 
and shall take precedence over the 
mechanism(s) foreseen in such a bilateral 
agreement with respect to administrative 
cooperation and mutual assistance.

3. In the context of bilateral arrangements
referred to in paragraph 2, competent 
authorities of the Member States shall use 
the IMI system in every case in which it is 
possible and for any follow-up required. In 
this respect, the IMI system shall take
precedence over the mechanism(s) 
foreseen in such a bilateral arrangements
with respect to administrative cooperation 
and mutual assistance.

Or. en
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Justification

The proposed wording makes clear what is the relation between IMI and existing bilateral 
arrangements, stating that, in the fields covered by the IMI, this system takes precedence over 
mechanisms foreseen in such a bilateral agreement. It is worth underlining that, for all the 
remaining matters not covered by the IMI, Member States will continue to use their bilateral 
arrangements.
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EXPLANATORY STATEMENT

Posting of workers plays a crucial role in the context of cross-border provision of services and 
the development of the internal market. Every year around one million EU citizens are posted 
to work in another Member State. This category of workers needs to be protected especially in 
the time of crisis, when their potential and competitiveness allow maintaining a certain level 
of employment or even helping generating new jobs. We shall act in order to develop and 
improve the mobility of European undertakings in the internal market. This will definitely 
contribute to economic growth and stability of the European Union.

The freedom to provide services (it needs to be distinguished from the free movement of 
workers), under which posting takes place, is one of the pillars of the internal market and 
constitutes a basis of cross-border mobility of thousands of European undertakings. The 
guarantee of freedom to provide services has to come together with the guarantee of workers’ 
rights. In this context, a balanced approach is indispensable when it comes to measures and 
instruments proposed.  The cooperation between Member States must be further enforced to 
better protect and survey this special category of posted workers on the European internal 
market. 

ENFORCEMENT DIRECTIVE 

The experience of the past years shows clearly that there is an urgent need of improvements in 
order to secure a better implementation, application and enforcement of the Directive 
96/71/EC concerning the posting of workers in the framework of the provision of services. 
There is a series of problems that range from disrespect of workers’ rights and lack or 
inaccessibility of information to persisting obstacles in the cooperation between Member 
States or lack of execution of fines and penalties in the cross-border context. Moreover, in the 
past years there were several ECJ's judgments resulting in delimitation of certain measures in 
the legal framework concerning the posting of workers. Therefore, on the 21st of March 2012 
the European Commission proposed an Enforcement Directive with new solutions and 
measures. The Enforcement Directive is based on Articles 53(1) and 62 TFEU which, for the 
sake of legal clarity, should be maintained.  

The rapporteur acknowledges the need for improvements in order to secure a better 
implementation, application and enforcement of the Directive 96/71/EC and therefore 
welcomes the European Commission’s proposal. In the rapporteur’s view the Enforcement 
Directive shall in general:

 contain balanced measures in order to protect both, posted workers and freedom to 
provide services;

 set a clear legal framework for the category of posted workers so that their potential 
and competitiveness is used, especially in the time of crisis, to combat the growing 
unemployment;

 improve the access to information, both for companies and employers,  to make 
posting easier and safer;

 improve cooperation between Member States in order to better secure employers’ 
rights;
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 avoid unnecessary bureaucratic burdens for the companies (especially SMEs) which 
could hamper their mobility in the internal market and their capacity to create new 
jobs.

Accessibility of information (art. 5)
Taking into account that problems with accessibility, transparency and exhaustiveness of 
information on terms and conditions of employment are very often a cause of inapplication of 
rules, there is an urgent need to improve access to and communication of information. The 
existence of different labour market models and industrial relation systems in the EU, where 
generally binding rules are established alternatively or simultaneously by national authorities 
or social partners, creates problems in identifying the terms and conditions of employment to 
be applied. In order to solve the problem the rapporteur proposes to introduce a single 
national website per Member State with all the necessary information on binding terms and 
conditions of employment. The rapporteur insists also on ensuring the accessibility of 
information at EU level through updated, exact and exhaustive information in the country 
fiches published on the EC website. Improving the accessibility of information, also by 
making it available to workers and service providers in English and other most relevant 
languages, will help eliminating a series of problems, which, as today’s experience shows, can 
cause serious consequences to both undertakings and posted workers.

Legal clarity and proportionality of the proposed measures (art. 3, 9, 12)
In order to guarantee a legal clarity and certainty a list of uniform measures at EU level must 
be established.  Two articles in the Enforcement Directive are of paramount importance here -
articles 3 and 9.
The rapporteur proposes to close the lists in article 3 and maintain their indicative character. 
This would prevent different interpretations in different Member States of what is genuine 
posting or who is a genuine posted worker. The two lists of criteria in article 3 shall combat 
and prevent the circumvention of law but cannot lead to situations where honest undertakings 
are excluded from certain national markets. Posting of workers is not a national phenomenon, 
it is a cross-border activity which requires a uniform legal framework and a uniform 
approach.  Therefore the lists have to contain common indications at EU level in order to 
prevent Member States from introducing additional national criteria. 
Establishing a common list of criteria in article 3 is directly linked to the introduction of a 
common and closed list of control measures in article 9. The rapporteur firmly opts for clarity 
in the context of controls, what can only be guaranteed by a closed list of possible control 
measures. The legal certainty is obtained by a clear communication of what is to be 
controlled. 
The proportionality of proposed measures is a fundamental requirement for their acceptance 
at EU level. According to the rapporteur, joint and several liability does not meet this 
requirement and thus shall be removed from the Enforcement Directive. The rapporteur 
reckons that introducing the joint and several liability system only towards posted workers is 
highly disproportionate and will have negative effect on cross-border provision of services by 
hampering competitiveness of those companies which post workers. Joint and several liability 
only when introduced towards all the companies on the internal market can have some 
beneficial features, however it is impossible to introduce this system on such a wide scale, 
since the Enforcement Directive is legally limited to the category of posted workers. In 
addition available studies do not provide clear answers whether such mechanisms are 
effective, especially in cross-border situations.
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Cooperation between Member States (art. 6, 7, 18)
Having regard to the fact that posting of workers is a cross-border activity, proper and 
effective cooperation between the competent authorities from the Member State of 
establishment and the host Member State is necessary. 
In order to improve administrative cooperation between Member States, a better use of the 
IMI system has to be secured. Thus, the rapporteur proposes the obligatory use of the IMI 
system always when it is possible and the revision of deadlines proposed by the EC, in order 
to make them more feasible. Additionally, the matter of data protection is to be guaranteed.

Motivation (recital 8)
The rapporteur is of the opinion, that the Enforcement Directive, apart from control measures, 
fines and penalties, should equally contain some motivating measures. In this respect, the 
rapporteur calls on the social partners to consider introducing certificates for the undertakings 
that apply with all the binding rules, in order to create white lists of honest undertakings. This 
should act as a motivation instrument for the undertakings, which by the obedience of rules 
receive a visible recognition of their reliability.


