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Subject: Revision of Environment Liability Directive 

Given the shortcomings in EU environmental legislation, the absence of liability in cases of 
offshore leakage, and the devastating effects on climate, environment and public health, is the 
EC willing to revise the Environment Liability Directive and establish thorough and strict 
liability for all offshore drilling extraction and injection practices within the EU?

Background:

After the oil spill in the Gulf of Mexico, it is evident that offshore extraction practices pose 
significant environmental risks. The crude which continues to gush into the Gulf of Mexico 
contains vast amounts of methane, a potent greenhouse gas which contributes to climate 
change and poses a serious threat to the Gulf's fragile ecosystem and biodiversity. Increased 
levels of methane deplete water's oxygen, thus creating "dead-zones" for marine organisms. 
Scientists have already found large areas of the Gulf, where the oxygen level has dropped by 
40%, putting at risk all marine organisms, including large species such as sea turtles, sharks, 
dolphins, and the North Atlantic bluefin tuna.  Finally, the ecological damage from the oil 
spill in the Gulf of Mexico also extends to commercial fisheries, affecting any seafood 
harvested in the Gulf, posing significant risks for public health and jeopardizing the 
livelihoods of fishermen. 
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Holistic risk assessment and mitigation should constitute a focal prerequisite in all offshore 
activities. It is evident however, that even in well established practices such as offshore oil 
extraction, risk approaches are not adequate enough to assess and manage risks effectively. 
Oil companies oversaw the real risk exposure of drilling at unfamiliar depths, causing 
significant environmental damage. In addition, as it is becoming evident from the tragic 
reality of the spill as well as the hearings in the US senate, the emergency response plan was 
far from adequate.

Similar issues are at stake with Carbon Capture and Storage (CCS) projects whose purpose is 
the safe storage of captured carbon, with preference given to depleted oil and gas fields. It is 
an undeniable fact that the world has no experience of long-term storage of CO2. Sleipner, the 
first CCS project, operates for only 15 years and has a storage capacity (42GtCO2), which is 
significantly lower than the capacities discussed currently (675 to 900 GtCO2). There are no 
sufficient examples of such large-scale CCS, which makes risk assessment particularly 
difficult. Furthermore, in cases of accidents the extent of environmental damage can not be 
assessed and the consequences of a carbon leakage are unforeseeable. The degree of 
environmental damage to water, to biodiversity and to soil is yet not clearly defined due to 
uncertainties on the structure and function of marine ecosystems particularly deep sea 
ecosystems. Therefore, if it is currently not yet possible to quantify the exact risk of carbon 
leakage, thus making uncertain the issues concerning the risk assessment of CCS projects, it is 
essential to provide the European framework legislation with a reliable instrument such as an 
enhanced environmental Liability Directive for all eventualities.

EU´s Environmental Liability Directive (ELD - Directive 2004/35/EC), which establishes 
rules implementing the polluter pays principle by making operators responsible for preventing 
and remedying significant damage to water, biodiversity and soil, does not grant liability for 
environmental damages caused from offshore drilling extraction and injection practices. 
Water damage under the ELD is not relevant to offshore accidents, as water damage only 
applies to waters to which the Water Framework Directive applies i.e. an area which is at a 
relatively small distance from the coast and which can vary from Member State to Member 
State. Furthermore, biodiversity damage caused by offshore industrial accidents is subject to 
strict liability rules, if and only if, it has adverse effects on a range of protected species or 
habitats (as defined under the Birds Directive (2009/147 EC) on the conservation of wild 
birds and the Habitats Directives (92/43/EEC) on the conservation of natural habitats and of
wild fauna and flora). Liability for environmental damages caused from offshore drilling 
extraction and injection in the EU is not covered in the ELD as they are by definition not 
covered by the above-mentioned Directives. 

Hence it is evident that current EU law is not designed to adequately manage all hazardous 
environmental risks caused by offshore industrial accidents, leaving unanswered significant 
questions as to who is liable in such cases. 


