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Report submitted by the Commission to the European Parliament on the third session of 
the intergovernmental negotiating committee on a global legally binding instrument on 

mercury (INC-3, Nairobi, 31 October - 4 November 2011)

1. Mercury and most of its compounds are highly toxic to humans, ecosystems and wildlife. 
This chemical element has therefore been recognised as a substance of global concern by 
UNEP since 20031 and is, at EU level, subject to a comprehensive set of control measures 
under the Community Strategy Concerning Mercury adopted in 20052.

2. Based on the positions defined in the Strategy, the EU has ever since asked for the 
negotiation of a global legally binding instrument on mercury under the auspices of UNEP. 
The opening of negotiations was refused by major key players (USA, India and China) until 
the 25th session of the UNEP Governing Council (GC 25) in February 2009 where the USA 
reversed its position and became in favour of a mercury instrument, allowing for a 
breakthrough in the negotiation.

3. The agreed overall EU position (Council Conclusions from December 2008) calls for a 
comprehensive mercury instrument, covering actions to: reduce the supply of mercury; 
reduce the demand for mercury in products and processes; reduce international trade in 
mercury; reduce atmospheric emissions of mercury; achieve environmentally sound 
management of mercury-containing wastes; find environmentally sound storage solutions for 
mercury; address remediation of existing contaminated sites; increase knowledge. The
Decision of the Governing Council GC 25/5 gives the Intergovernmental Negotiating
Committee (INC) a similarly broad mandate for a comprehensive instrument. 

4. Based on this mandate, three INCs, out of five planned, have been held so far: INC-1 in 
Stockholm in June 2010, INC-2 in the town of Chiba, Japan, in January 2011, and INC-3 in 
Nairobi, Kenya, 31 October – 4 November 2011. INC-4 is planned for the week of 25 June 
2012 in Punta del Este, Uruguay. The negotiation process is scheduled to conclude in early
2013. Japan will host the diplomatic conference for signing the new global legally binding 
instrument later in the same year.

5. On 14 December 2010 the Council authorised the Commission to participate, on behalf of the 
EU, as regards matters falling within the Union's competence and in respect of which the 
Union has adopted rules, in the negotiations on a legally binding instrument on mercury.
Furthermore practical arrangements for INC-2 were agreed in January 2011. For INC-3 no 
changes were made to these arrangements.

6. INC chairman Fernando Lugris successfully managed the session in a way that resulted in a 
productive discussion, based on a revised paper3 prepared by the UNEP Secretariat
containing all potential elements of a future Mercury Convention,  reflecting input from 
participants at INC-2 and a round of formal written submissions in March 2011.
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7. Contrary to INC-2, negotiations on most of the substantive points were only initiated in 
plenary setting and rapidly passed on for more detailed debates in contact groups. As in INC-
2, much of the discussion both in plenary and in contact group was based on the EU 
proposals. Good progress was made on drafting provisions on artisanal and small scale gold 
mining, waste, environmentally sound storage and contaminated sites. A common 
understanding on how to address aspects of the use of mercury in products and processes 
emerged that will be an important reference for shaping the relevant provisions. Work of the 
Legal Group, established at INC-2, has borne its first fruit related to final provisions.

8. The meeting confirmed that the main challenges the INC faces are emissions to air and 
nature and the importance of the link between financial support to developing countries and 
compliance with the provisions of the instrument. 

– On emissions, whilst the relevance of Best Available Techniques (BAT) was widely 
recognised, several countries (including China and India) objected to binding provisions,
especially provisions requiring Parties that are significant emitters to set their own binding 
national emission reduction objectives. Global targets were not on the table. 

– The debate on financial mechanisms (a free-standing fund modelled on the Montreal 
Multilateral Fund or use of the Global Environment Facility) rapidly became blocked and 
it was not possible to discuss the linked issue of compliance.

9. Supply and trade issues as well as provisions on allowable-use exemptions have not been 
discussed in detail during INC-3.

10. INC-3 decided on intersessional work before the 4th session. There will be an enlarged 
Bureau meeting in early 2012 and an expert meeting on finance in spring 2012. 

11. The EU made statements on all items of the agenda and two Conference Room Papers 
(CRPs) were submitted, one on stockpiles and inventories and one on products. The EU was 
praised by the INC Chair, many delegates and the UNEP Secretariat for its united stance, 
leading role and quality of its interventions and papers.

12. Two outreach meetings were organized during INC-3, with the JUSSCANNZ group (Japan, 
USA, Switzerland, Canada, Australia, Norway, New Zealand) and with representatives of 
environmental NGOs.

13. Given the overall constructive debate in INC-3, the meeting can be considered as a success, 
although major substantive provisions – in particular finance/compliance and atmospheric 
emissions – are still far from agreement and are likely to remain on the agenda until INC-5.

14. INC-4 will take place in the week of 25 June 2012 in Punta del Este (Uruguay). The Danish
Presidency and the Commission are about to start preparations for this session in order to 
ensure that the EU continues playing an active and constructive role in the process. Finally, 
cooperation with the UNEP Secretariat and the Chair of the INC will be continued between 
the negotiation sessions.


