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This working document is intended to list existing legislation in the area of combating 
violence against women (or related areas), to identify possible legal bases for a directive (or a 
set of directives) and finally to suggest some other ideas for actions at EU level on this key 
issue.

It is therefore a tool for gathering ideas and raise the debate among FEMM shadow 
rapporteurs and MEP in view of drafting (and presenting in October 2013) a legislative 
initiative report on combating violence against women (VAW) that would contain both a 
resolution and a proposal for a EU directive.

§ 1: Instruments already adopted in the area

Directive 2012/29/EU of 25 October 2012 establishing minimum standards on the rights, 
support and protection of victims of crime and replacing Council Framework Decision 
2001/220/JHA1.

The key purpose of this Directive is to ensure that victims of crime receive appropriate
information, support and protection and are able to participate in criminal proceedings 
regardless of the place where the damage occurred in the EU. 

The Directive as well covers an exhaustive definition of gender-based violence (recital 17) 
and gives a definition of violence in close relationships (recital 18).

It is worth underlining that this instrument deals with the protection of victims and not with 
the prevention of violence, with definition or prosecution of crime. It rather gives a uniform 
procedural treatment.

Directive 2011/36/EU of 5 April 2011 on preventing and combating trafficking in human 
beings and protecting its victims, replacing the Council Framework Decision 2002/629/JHA2

This Directive establishes minimum rules concerning the definition of criminal offences and 
sanctions in the area of trafficking in human beings. It also introduces common provisions, 
taking into account the gender perspective, to strengthen the prevention of this crime and the 
protection of the victims thereof (Article 1). 

Directive 2011/99/EU of 13 December 2011 on the European protection order (EPO 
criminal)3

It is based on the principle of mutual recognition of judgments and does not interfere at all 
with the definition of the crimes which are prosecuted or punished in national laws. It does 
not deal with the prevention of violence either.

Directive 2006/54/EC of 5 July 2006 on the implementation of the principle of equal 
opportunities and equal treatment of men and women in matters of employment and 

                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:315:0057:0073:EN:PDF
2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:0001:0011:EN:PDF
3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:338:0002:0018:EN:PDF
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occupation (recast)1

This Directive defines harassment and sexual harassment as discriminations on the grounds of 
sex and admits that they should be prohibited not only in the workplace, but also in the 
context of access to employment, vocational training and formation. It also acknowledges the 
importance of preventive actions in order to tackle the sources of sexual harassment.

Directive 2004/113/EC of 13 December 2004 on implementing the principle of equal 
treatment between men and women in the access to and supply of goods and services2

It gives a definition of sexual harassment and preventive actions in the context of access to 
and supply of goods and services. Harassment and sexual harassment within the meaning of 
this Directive shall be deemed to be discrimination on the grounds of sex and therefore 
prohibited. 

§ 2: Possible legal base for future EU legislation for combating VAW in the area of 
criminal law

First of all, your Rapporteur takes due note of the fact that neither the provisions on the aims 
and values of the Union nor the Charter of Fundamental Rights may provide a legal basis for a 
legislation in the frame of judicial cooperation in criminal matters.

In facts, the provisions on aims and values do not confer concrete powers to adopt legally 
binding acts, thus these provisions cannot be used as legal bases. Similarly, Declaration n°19 
on Article 8 TFEU cannot be used as legal basis as it simply announces the intention to 
include fight against domestic violence into the different policies. 

Finally, as stated in its Article 51(2), the Charter “does not extend the field of application of 
Union law beyond the powers of the Union or establish any new power or task for the Union, 
or modify powers and tasks defined in the Treaties”, which means that neither Article 21 nor 
Article 23 of the Charter can provide a legal bases.

Nevertheless, further provisions shall be examined that open concrete possibilities for action.

Article 84 TFEU

This article may be appropriate as a legal base for gathering and exchanging 
information, education and training for the officials involved, exchange of experiences 
and good practices, information and awareness raising, funds3, etc. to the extent they 
would promote or support the action of Member States.

Such activities may build upon the experience of the European Union Crime Prevention 
Network (EUCPN).

                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:204:0023:0036:EN:PDF
2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:373:0037:0043:en:PDF
3 A decision on funds would need an act adopted by the EU allowing the establishment of a budgetary line (in 
the Unions' budget). 
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NB This article excludes any harmonisation of the laws and regulations of Member States.

Article 83(1) TFEU

This article allows criminal law provisions relating to trafficking in human beings and 
sexual exploitation of women and children, and organised crime (but not on VAW in 
general). This means that VAW in the context of sexual exploitation (i.e. violence to 
prepare/facilitate/accompany/cover up sexual exploitation of women) may be the subject to 
minimum rules in criminal law definitions and sanctions by means of a directive, as long as 
this is done simultaneously with criminal law rules on sexual exploitation of women as such. 
The same stands for organised crime.

The last sentence of this paragraph opens up the possibility of new areas through a 
passerelle clause in case of "areas of particularly serious crime with a cross-border 
dimension". The cross border dimension may result "from the nature or impact of such 
offences or from a special need to combat them on a common basis". It would therefore be 
possible to ask Council to activate (through a unanimity vote) the clause and add gender based 
violence to the list. This would be a way to create a new legal base in criminal matters.

Article 83 (2) TFEU

This article allows criminal law rules being adopted only on the basis of the existence of a 
(separate) EU harmonisation measure. And only certain fields are harmonised. In these fields, 
one can decide to complement the (non criminal) measures by criminal sanctions in order 
to ensure their effectiveness. For example:

- Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 
equal treatment in employment and occupation, and Directive 2006/54/EC of 5 July 2006 on 
the implementation of the principle of equal opportunities and equal treatment of men and 
women in matters of employment and occupation (recast). In this case it is useful to notice 
that the Directive already foresees penalties to be applied by Member States, but not 
necessarily by means of criminal law.

- The Gender Directive, officially Council Directive 2004/113/EC of 13 December 2004 
implementing the principle of equal treatment between men and women in the access to and 
supply of goods and services, is an directive which prohibits both direct and indirect sexual 
discrimination in the provision of goods and services in the European Union.

§ 3: Other possibilities for action out of criminal law

A: Can the Istanbul Convention be transposed into an EU instrument?

In its Follow up to the European Parliament resolution on equality between women and men 
in the European Union (2010) adopted by the Commission on 22 June 2011, the Commission 
states that "as the Council of Europe is currently finalising its Convention on Preventing and 
Combating Violence against Women and Domestic Violence, the Commission will carefully 
review the adopted text and consider the possibility to propose to the Council that the EU 
accedes to the Convention. The Convention will then become legally binding for the EU 
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where it has competence under the Treaty."

The Commission is indeed preparing right now an internal study on the feasibility of the 
accession to the Convention by the EU, its legal implications and added value.

In any event, it is clear that the accession would be a capital political message.

B: Statistics

The Parliament has in several resolutions urged Member States to provide data on VAW. 
Moreover, the Council has in its conclusion from December 2012 called to improve the 
collection and dissemination of comparable, reliable and regularly updated data concerning all 
forms of VAW at both national and EU level. Today there are few indicators that can measure 
VAW since no principles of crime classification systems for statistical use has been 
established in the EU and there is no agreed common methodology for obtaining comparable 
administrative data. This was as well the reason why the Gender Equality Index by EIGE 
could not take VAW properly into account.

In June 2011 the Commission submitted a Proposal for a Regulation on European statistics 
on safety from crime (COM(2011)335 final) aiming at establishing a common framework for 
producing European statistics, based upon a household/personal survey in the respective 
Member States. In the LIBE committee the Commission's proposal has been questioned, 
among other, as regards to: its suggested budget (considered to be high and unjustified), its 
statistical methodology (considered to be too subjective) and the exception allowed in Article 
3 (stating that France and Ireland shall not be required to collect data on violence between 
members of the same household). As a consequence, the EP rejected the proposal in plenary 
and called for a new one to be submitted by the Commission. There is therefore still a need 
for a new proposal for EU legislation which establishes a coherent system for collecting 
statistics on VAW in the Member States.

C: Female genital mutilations (FGM)

FGM is recognized internationally as a violation of the human rights of girls and women. It 
reflects deep-rooted inequality between the sexes, and constitutes an extreme form of 
discrimination against women. It is nearly always carried out on minors and is a violation of 
the rights of children. It is, out of doubts, one of the most cruel forms of gender based 
violence.

The European Commission launched this year a public consultation on FGM and is currently 
analysing the 68 replies. This, as well as the report of the European Institute for Gender 
Equality on FGM, will feed into further policy initiatives, covering both internal and external 
issues. Those initiatives may be launched around the international day against violence 
against women (25 November) but the exact format and the content remains to be decided.

We consider that COM could propose an EU action plan on FGM, addressing several issues 
like prevention and protection. This could address the urgent need to develop at EU-level 
common, comparable indicators and mechanisms to monitor: FGM-prevalence within the EU, 
evaluation of implementation of policies and legislation and of support services provided to 
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victims. 

A common EU policy should be adopted for women and girls who seek asylum on the 
grounds of FGM which takes into account internationally agreed standards and European
Asylum Support Office (EASO) could include FGM as an integrated dimension in the work 
with trainings and information dissemination. EU should furthermore actively address the 
issue of FGM in its political dialogue with non-member States.

D: EU Year to End Violence against Women

The Commission should establish, in the next three years, a European Year Against Violence 
Against Women with the aim of raising awareness among citizens.

E: An EU Anti-Trafficking and Anti-Violence Coordinator

The European Commission could decide to extend the mandate of the EU Anti-Trafficking 
Coordinator in order to cover as well VAW. This would allow the Coordinator to be 
responsible for improving coordination and coherence among EU institutions, EU agencies, 
Member States and international actors and developing existing and new EU policies to 
combat not only trafficking but as well VAW.

This solution would imply more efficiency and less costs than the creation of a new EU 
Coordinator against violence and would build on the already existing experience of the Anti-
Trafficking Coordinator.

§ 4: Possible issues to be examined in the report and recommendations

In view of drafting the report, your Rapporteur suggests exploring the feasibility of the 
following legislative options:

1. ask a directive establishing measures to promote and support the action of Member States 
in the field of prevention of violence (namely for gathering and exchanging information, 
training for the officials involved, exchange of experiences and good practices, awareness 
raising, funds, etc.).

2. ask Commission to submit a revised proposal for a Regulation on European statistics that 
would as well include a coherent system for collecting statistics on VAW in the Member 
States.

Besides, your Rapporteur suggests exploring as well the following options which, although 
not being proposals for EU legislation, would pave the way to important future steps forward:

3. ask Council to activate the passerelle clause, i.e. adopt a unanimous decision identifying 
gender based violence (including FGM) as an area of crime listed in article 83 §1.

4. ask the Commission to launch the procedure for the accession of the EU to the Istanbul 
Convention on violence against women, once it has evaluated the impact this would have.
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5. ask the Commission to present a EU-wide Strategy and an Action Plan to combat VAW.

6. ask the Commission to extend the mandate of the Anti-Trafficking Coordinator in order to 
cover as well VAW.

7. ask the Commission to establish in the next three years an EU Year to End Violence against 
Women.


