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The purpose of this working document is to summarise the main content of the proposal and 
to pinpoint a number of key issues requiring close consideration so as to facilitate the 
discussion in the Committee. Depending on how the debate evolves, these, or any further 
questions emerging from the Committee deliberations and from the mini-hearing on 4 
November may be the subject of amendments by the Rapporteur, Barbara Weiler.

I. Background to the current proposal

The Directive 2000/35/EC,1 adopted in May 2000 and applying since 8 August 2002, which 
aims at combating late payment in commercial transactions, has had a limited impact in 
practice. In general, late payment in commercial transactions remains widespread in the EU 
with considerable disparities between Member States in terms of payment periods.

Late payment affects the competitiveness and viability of companies in the internal market. 
Payment delays can trigger bankruptcies of otherwise viable businesses which have potential. 
Liquidity difficulties of one company can even lead to a series of bankruptcies across the 
supply chain. The negative impact of late payment is exacerbated in periods of economic 
downturn when access to financing is particularly difficult.

It is in particular, small and medium-sized enterprises that are affected by late payment. They 
are more vulnerable because of limited alternative sources of cash-flow, a lack of appropriate 
credit management systems, a lack of resources for dealing with late payments and limited 
access to alternative funding. 

Surveys show that, in general, late payment occurs frequently in the public sector. According 
to a survey conducted in 2008, public authorities sustained their position as the worst payers 
in the EU, taking an average of 65 days to pay an invoice, compared to 55 days for 
businesses. 

Last but not least, late payment constitutes a significant impediment to cross-border trade. 
Undertakings are more reluctant to engage in cross-border trade for the reason that the 
uncertainty and the recovery costs increase considerably. Many debtors are also less worried 
about the possible damages to their reputation when creditor and debtor are located in 
different EU Member States. 

II. Problem Definition

The European Commission's impact assessment2 has identified a number of causes for late 
payment in commercial transactions. These causes include the market structure, the business 
cycle, access to finance and budgetary constraints, the internal organisation of creditors and 
debtors and the absence of effective and efficient remedies. The Commission notes that 
several key provisions of the Directive 2000/35/EC need to be clarified because they are 
difficult to implement in practice.

                                               
1 Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combating late 
payment in commercial transactions, OJ L 200, Vol. 43, 8.8.2000, p. 35.
2 COM (2009) 126, SEC (2009) 315.



DT\794369EN.doc 3/5 PE430.370v03-00

EN

These causes are interlinked and cannot all be addressed at European level. For some 
important aspects of these problem causes, the EU does not have the power to act. 
Nevertheless, a directive which improves effectiveness and efficiency of remedies for late 
payment would be an important step to tackle the problem of late payment.

III. Commission proposal

This recast of Directive 2000/35/EC aims at improving the effectiveness and the efficiency of 
remedies for late payment, proposing several substantive changes:

The proposal introduces an entitlement to the recovery of administrative costs incurred due to 
late payment. The amount of the recovery costs amounts to a payment of 40 Euros for a debt 
of less than 1,000 Euros, a payment of 70 Euros where the debt is between 1,000 and 10,000 
Euro, and a payment equivalent to 1% where the debt is 10,000 Euros or more (cf. Art 4 (1)). 

In addition to the entitlement to the recovery of administrative costs mentioned above, 
creditors are entitled to obtain "reasonable" compensation for "all remaining recovery costs" 
(cf. Art 4 (3)).

In the case of public authorities, the proposal aims at shortening payment periods through the
harmonisation of periods for payment by public authorities to 30 days. It allows to agree for a 
longer period only on two conditions: where it is "specifically agreed between the debtor and 
creditor" and where it "is duly justified in the light of particular circumstances such as an 
objective need to schedule payment over a longer period" (cf. Art 5(4)).

In addition, the proposal seeks to discourage late payment by public authorities introducing a 
flat rate compensation from the first day of the delay amounting to 5% of the invoiced 
amount. This compensation is in addition to the interest for late payment and late payment 
fees according to Art 4.

It is important to bear in mind that these measures are optional for undertakings in so far as 
they acquire the right to take action but are not obliged to do so. 

Article 6 of the proposal strengthens the provisions about grossly unfair contractual clauses. It 
includes a provision whereby a clause which excludes interest for late payment will always be 
considered as grossly unfair.

Article 9 obliges the Member States to ensure that an enforceable title shall be obtained within 
90 calendar days of the lodging of an uncontested claim.

Article 1 (2) abolishes the possibility to exclude claims for interest of less than 5 Euros.

IV. Rapporteur's general remarks

Your Rapporteur welcomes the Commission's proposal given that it improves the functioning 
of the internal market, in particular taking into account the situation of small and medium-
sized enterprises. 
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Your Rapporteur observes that the absence of efficient and effective remedies is only one of 
the causes for late payment in the internal market. The results of the Commission's impact 
assessment as well as several stakeholder contributions and studies indicate that very often 
companies refrain from charging interest for late payment out of deterioration or loss of 
customer relationships. Furthermore, the "fear that the customer would be lost" is the most 
frequent reason for refraining from claiming interest for late payment, according to the 
Commission's impact assessment. 

In addition, the Rapporteur notes that the IPM (Your Voice in Europe) and EBTP (European 
Business Test Panel) consultation, which is referred to in the Commisson's impact assessment, 
shows that companies never claim interest, inter alia, because of unawareness about their 
right to charge interest for late payment.1

In the light of these findings, the Rapporteur observes that addressing only one of the problem 
causes is clearly not enough. Late payment can be only combated with a wide-range of 
complementary measures. These measures should include awareness-raising targeted at 
undertakings and in particular SMEs, informing them about their rights. Practical measures 
that facilitate timely payment, such as use of electronic invoices, should be promoted. The 
Rapporteur also supports the use of positive and negative naming of payers and the spread of 
best practices to promote timely payment. 

It is only the combined impact of these measures that can eventually lead to a different 
commercial culture which is more prone to a timely payment and in which late payment is 
considered as an unacceptable abuse of the client's position and a breach of contract and not 
as a normal practice. Late payment recast is an important step towards the right direction but 
it should not be the only measure.

In more detail, your Rapporteur would like to discuss improvements on the following aspects 
of the Commission's proposal:  

1) differential treatment of public authorities and undertakings

Your Rapporteur considers that there is a further need to discuss the necessity of differential 
treatment of public authorities and undertakings. 

Your Rapporteur acknowledges that public authorities are different from undertakings in 
terms of budgetary planning processes and access to financing. However, it is not self-evident 
that these grounds are sufficient to adapt a fundamentally different approach to public 
authorities and businesses in terms of payment periods and sanctions. She believes that a 
commercial relationship between an undertaking and a public authority is in many ways 
similar to a commercial relationship between two undertakings. 

Alternatively, the Rapporteur wishes to explore the possibility of applying the rules of public 
authorities also to utility undertakings (such as water or energy operators). 

2) thresholds for compensation for recovery costs (Article 4 (1)) 

                                               
1 COM (2009) 126, SEC (2009) 315, p. 9.
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Article 4 stipulates that the creditor shall be entitled to the recovery of administrative costs 
incurred due to late payment. The Rapporteur considers that the compensation for internal 
administrative costs should be sufficiently high to encourage creditors to claim back the 
money and dissuade debtors from paying late even in the case of small amounts due. 
Therefore, the 40 Euros compensation for recovery of a debt of less than 1,000 Euros, even if 
the amount due is e.g. 5 Euros, seems reasonable. It can, however, be questioned whether a 
payment equivalent to 1% for debts of 10,000 Euros or more is justified. The recovery costs 
are in principle the same for both small and big amounts of debts. The Rapporteur believes 
that there is further need for discussion on the thresholds from the point of view of 
proportionality. 

3) the content of "remaining" recovery costs (Article 4 (3))

Your Rapporteur wishes to clarify the concept of "remaining" recovery costs. There might be 
a different understanding of the term "recovery costs" in different Member States, e.g. as to 
whether the recovery costs includes remuneration of the employees or not. She thinks that it 
might be worthwhile to provide clarification (e.g. in the form of a recital) as to what these 
costs could include. 

This should strengthen the expected harmonising effect of the proposal and provide for more 
predictability for the debtor, taking into account that apart from the fact that the amount 
should remain within the limits of "reasonable", there is no concrete capping for the amount 
of additional recovery costs that the creditor is entitled to claim.

4) 5 % lump sum payment by public authorities (Article 5 (5))

Article 5 provides for a lump sum compensation of 5 % of the amount due in the case of late 
payment by a public authority. This compensation is additional to the interest for late payment 
and late payment fees. The Rapporteur wishes to examine whether 5% would be an 
appropriate solution.

5) Impact of the proposal on public hospitals

The Rapporteur considers it important to ensure that the proposal will not result in 
discrimination between private and public hospitals. She tends to favour an equal treatment of 
public and private hospitals as regards to the late payment rules. 

V. Conclusion

In this working document, your Rapporteur has attempted to highlight some key issues. While 
your Rapporteur reserves her right to raise other issues after further examining the 
Commission’s proposal, her intention at this stage is to generate a debate on the merits of the 
proposal and the additional, or alternative, approaches outlined in this document.


