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1. Introduction: Relations between the EU and the EFTA Member States

Relations between the European Union (EU) and three European Free Trade Association 
(EFTA) MS (Iceland, Norway and Lichtenstein) are based on the European Economic Area 
(EEA) Agreement concluded on 1 January 1992 between Iceland, Norway and Lichtenstein, 
the European Community (EC) and its Member States (MS). The principal aim of this 
agreement is to extend the EC’s internal market to the three EFTA countries. It covers the 
same "four freedoms" as the European Community, but also enables the EEA EFTA countries 
to participate in certain flanking policies, such as consumer protection and environmental 
policy. The agreement is based on the principle of homogeneity which means that the EEA 
legislation in the domains covered by the agreement should be as close as possible to the 
acquis. 

Switzerland - the fourth current member of the EFTA - participated in the negotiations 
leading to the conclusion of the EEA agreement.  However, the country's participation in the 
agreement was contested in a popular vote in 1992 (interestingly after Switzerland submitted 
an official application for EU membership). Relations between Switzerland and the EU have 
been further arranged basing on a number of bilateral agreements with the EC and its MS. 
Seven agreements known as Bilaterals I were signed in 1999. This was followed by a further 
round of negotiations which led to agreements in eight new sectors, known as Bilaterals II 
that were adopted in 2004.

2. Institutional framework: Two different models of economic integration without 
accession

The EEA Agreement establishes joint institutions made up of representatives from the 
contracting parties that manage the agreement. A Joint Committee is responsible for the 
ongoing management of the agreement and incorporation of Community legislation into its 
provisions. It is made up of ambassadors to the EU from the EEA/EFTA States, 
representatives of the European Commission and EU MS. 

The EEA agreement is managed in a highly institutionalized framework: The EFTA 
Secretariat is responsible for the day-to-day management of the EEA Agreement. The EFTA 
Surveillance Authority supervises the implementation of the EEA relevant acquis into the 
legislation of the EEA EFTA MS. It has also the competence to initiate infringement 
proceedings at the EFTA Court which is the judicial authority of the EEA. 

In comparison, there exists no such comprehensive institutional framework for managing EU-
Swiss relations. Each bilateral sectoral agreement is generally managed by a separate Joint 
Committee composed of representatives of the contracting parties. On the side of the EU, the 
key role is played by the European Commission.

Both the EEA Agreement and the bilateral Agreements provide for a specific procedure to 
take into account the new acquis. Whenever a new measure with EEA relevance is adopted, 
the EFTA Secretariat drafts a Joint Committee decision to amend the annex of the respective 
agreement, which is normally  adopted later by the Joint Committee. If the EEA EFTA 
countries' constitutions require an approval by the parliament or by referendum, the entry into 
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force is possible only after the fulfilment of this requirement. 

The Bilaterals are more static compared to the EEA agreement. The corresponding decision is 
made by the competent Swiss-EU Joint Committee, following negotiations between the 
contracting parties. Joint Committees can only change appendices to the agreements in so far 
as these are of a technical nature. They can not, however, change the main provisions of any 
of the agreements. 

3. Issues with regard to the implementation of internal market

3.1. The Scope of the Report

After consulting a number of stakeholders from both sides, the Rapporteur observes that while 
there are no significant problems with the implementation of the internal market in EEA 
EFTA MS, relations between the EU and Switzerland are more problematic.  In addition, a 
more general debate about the future of EU-Swiss relations has recently evolved, with the 
current arrangements being questioned by both parties.

The Rapporteur intends to focus on specific problems related to cross-border service 
provision which fall under the free movement of persons (FMP) agreement between
Switzerland, the EU and its MS. 

Taking into account the ongoing more general debate the Rapporteur further intends to use the 
functioning of the FMP agreement as a case-study in light of which the institutional 
framework of EU-Swiss relations should be assessed. He would like to contribute to the 
broader discussion on the future of the relations between the EU and Switzerland. 

Depending on the discussion in the Committee, the Rapporteur remains open to requests to 
include other issues, such as consumer protection, customs cooperation or public procurement 
in his report. 

3.2. FMP agreement and liberalisation of services

The FMP agreement entered into force on 1 June 2002 as one of the 7 agreements of the 
Bilaterals I package. The agreement aims, inter alia, "to facilitate the provision of services in 
the territory of the Contracting Parties, and in particular to liberalise the provision of 
services of brief duration."1 It foresees approximation of Swiss law to the acquis in the areas 
covered by the agreement by obliging Switzerland to ensure the application of "rights and 
obligations equivalent to those contained in the legal acts of the European Community". 2

The agreement contains provisions on free movement of persons and freedom of 
establishment, reflecting the principles of Articles 39 and 43 of the EC Treaty. It grants the 
nationals of Contracting parties the rights of entry, residence and access to work as employed 
persons, the right to stay in the territory of Contracting Parties and the right of establishment 
on a self-employed basis. Its main body and Annex I (Free movement of persons) contain 

                                               
1 Cf. Article 1, pargraph 1, (b) of the FMP Agreement.
2 Cf. Article 16, paragraph 1 of the FMP Agreement.
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provisions which relate to provision of services. Annex III (Mutual recognition of 
professional qualifications) of the FMP agreement further lists secondary Community 
legislation to be taken into account in the area of mutual recognition of professional 
qualifications. The agreement thereby liberalizes only services of brief duration (for a 
maximum of 90 work days per calendar year). 

Whereas Annex III can be updated by decision of the Joint Committee, the Agreement itself 
as well as its Annex I can only be amended in accordance with procedures applying to 
revision of international treaties. 

Directive 2005/36/EC ("Professional Qualifications")

The current version of the Annex contains references to existing Directives in the field of 
recognition of professional qualifications but has not been amended so as to include Directive 
2005/36/EC that entered into force on 20 October 2007 within the EU. Despite the Swiss 
Federal Council agreeing to amend Annex III respectively in June 2008, preparatory works 
for the entering into force of Directive 2005/36/EC in Switzerland have not yet been finalised 
and the corresponding provisions of the Swiss legislation will probably enter into force only 
in 2011, following the respective changes to Annex III.

Directive 2006/123/EC ("Services Directive")

As for the Services Directive, the Rapporteur notes that the FMP agreement does not contain 
a comprehensive agreement on services. As Annex I can not be amended by the Joint 
Committee, the provisions of the Services Directive could only be included by a revision of 
the existing agreement or by concluding a new agreement on services. There have been 
several attempts to negotiate a separate agreement on services which have so far failed. 

The Rapporteur observes that the FMP agreement does not provide for a satisfactory 
mechanism for taking into account the new acquis. As demonstrated by Directive 
2005/36/EC, the process of updating the Annex is very long. In fact, it is far from being 
automatic even in cases where the legislation in question does not constitute a substantive 
modification of the existing acquis which has been already included in the Annex. The 
possibilities of establishing a more automatic mechanism for taking over the new acquis have 
been discussed in the Joint Committee, but with no concrete outcome so far. 

3.3. Obstacles to cross-border service provision under the FMP agreement

Switzerland has adopted a number of supporting measures accompanying the FMP agreement 
which aim at protecting workers against wage and social dumping, providing equal treatment 
of Swiss and EU's services providers and assuring the acceptance of the agreement among 
Swiss citizens. 

The Rapporteur has been informed about a number of requirements in Swiss legislation, 
mostly falling under the category of supporting measures, that possibly discriminate against 
service providers from the EU. An example of such measure is the 8-days notification 
requirement for undertakings from the EU wishing to provide services in Switzerland. As a 
rule, EU enterprises are required to inform the responsible cantonal authorities about the 
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persons who will provide services in Switzerland 8 days in advance. This requirement is 
considered as a problem especially for SMEs that are very often responding to short-term 
orders from Switzerland. Other notified requirements include, inter alia, the obligation to pay 
a deposit of 20.000 CHF before providing services in the canton of Basel and a requirement to 
contribute to enforcement costs of tripartite commissions. Undertakings which do not comply 
with these and other requirements face high fines imposed by Swiss authorities. 

A number of issues have also been notified by the Swiss side. For example, under German 
legislation, on the secondment of workers to conduct business in Germany, Swiss 
construction companies are obliged to contribute to the German leave fund (“Urlaubs- und 
Lohnausgleichskasse der Bauwirtschaft”) even if they already have to provide paid leave in 
Switzerland. Another issue that has been mentioned by Swiss companies is related to the 
obligatory ten years guarantee (garantie décennale) for all works related to buildings in 
France. All constructors must subscribe to a respective insurance with a French insurance 
company. Swiss authorities claim that it is very difficult for Swiss companies to obtain this 
insurance.

Within the EU such issues would be ultimately resolved by the ECJ. Under the EEA 
Agreement, the EFTA Court would be competent to decide on the interpretation of the 
agreement. In the case of the FMP agreement there is no single judicial body in place to 
provide for a uniform interpretation of the agreement. 

Furthermore, the possible substantive outcome of a dispute is unpredictable. In many 
instances the FMP agreement is unclear as to what the obligations of the Contracting parties 
are. Under Article 16, paragraph 2 of the FMP agreement, as far as the application of the 
agreement involves concepts of Community law, only the relevant case-law of the Court of 
Justice of the European Communities prior to the date of its signature is binding upon the 
contracting parties. As for the case-law after the date of signature, an information mechanism 
within the Joint Committee is established according to which the relevant case-law "shall be 
brought to the Switzerland's attention" without a binding obligation for Switzerland to take it 
into account. Disputes are rather resolved at the political level in the Joint Committee and on a 
case-by-case basis. This creates uncertainty for economic operators. In the worst case it might 
lead to a divergent application of the acquis in the EU and in Switzerland.

4. Selected Issues for Discussion

To start off the discussion in the Committee, the Rapporteur would like to raise several issues 
which require close consideration. 

 How to facilitate settlement of disputes between the EU and Switzerland regarding cross-
border provision of services? 

 How to ensure a more timely convergence of Switzerland's and EU's internal market 
legislation?

 How to ensure a better monitoring of the implementation of the FMP agreement in the 
area of service provision?


