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Introduction and Summary

The proposal for a new overarching Directive on Consumer Rights (CRD) represents the most 
far reaching change in the approach to consumer law in Europe to be proposed by the 
European Commission to date. It brings together four existing pieces of Community 
legislation into a single Consumer Rights Directive and applies the principle of full
harmonisation to this body of law. This broad provision contrasts with existing application of 
full harmonisation in consumer legislation which, save for the recently introduced Unfair 
Commercial Practices Directive, is applied in a targeted way and is limited by sector, as with 
the Consumer Credit Directive and the new Timeshare Directive and, in both cases, 
accompanied by a large number of derogations.

The Internal Market and Consumer Protection (IMCO) Committee decided to undertake an 
analysis of the Commission’s impact assessment to ascertain whether the proposal is backed 
by robust evidence and to conduct a public hearing with experts and stakeholders. Following 
the high volume of representations from stakeholders received by the Committee, it also set 
up an online consultation on the key questions to inform about its work in a structured way.

In summary, the members of the IMCO Committee are agreed in their support for the twin 
objectives for creating a single market for consumers and business by simplifying the rules for 
businesses across 27 Member States and by ensuring consumers have a high level of 
protection when accessing goods and services. While supporting these objectives it is 
important to analyse what effects the proposal would have in practice, including what impact 
it will have on existing rights and remedies and the balance with obligations provided for in 
national law. To gain public support across Europe, the benefits of the proposal to all 
stakeholders would need to be clearly demonstrated. This document therefore concludes by 
proposing a number of follow-up actions that would assist the legislators in taking this 
proposal forward.

The Commission Proposal and its Objectives

The essential twin objectives for the internal market in the consumer field must be to ensure:

(i) that consumers across all EU 27 Member States have confidence in a high level of 
consumer protection in the EU; and

(ii) that businesses, large and small, are able to provide their goods and services free 
from unnecessary obstacles, to consumers across the 27 Member States of the Union.

These objectives have been confirmed in the European Parliament's work in this field, 
including in its Resolution of 6 September 2007 on the Green Paper on the Review of the 
Consumer Acquis (Patrie Report).

The Commission proposal for a CRD is the result of a review of the Consumer Acquis 
launched in 2004 to simplify and complete the existing regulatory framework on consumer 
protection. On 8 October 2008, after a consultation process and an impact assessment, the 
Commission tabled a proposal for a CRD, merging four existing Directives on Unfair contract 
terms (93/13/EC), Sales and Guarantees (99/44/EC), Distance Selling (97/7/EC) and Doorstep 
selling (85/577/EC) into a single “horizontal” Directive which aims to simplify and update the 
existing rules, removing inconsistencies and closing gaps. These changes should, in the 
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Commission’s view, enhance consumer confidence and reduce business reluctance to trade 
across borders. This proposal is in addition to updated and revised sectoral legislation already 
adopted on Timeshare (2008/122/EC) and Consumer Credit (2008/48/EC). 

In its impact assessment (SEC 2008/2547), the European Commission acknowledges that
although there are several practical and structural barriers to the proper functioning of the 
Business to Consumer (B2C) internal market, such as, for example, linguistic and logistical 
barriers, the legal fragmentation of B2C rules is a significant barrier to the Internal Market 
and consumer confidence in cross-border shopping. The IMCO Committee invited the 
Commission to present the impact assessment in greater detail and to respond to a number of 
perceived flaws; for example the Commission asserts that legal fragmentation is a significant 
barrier to the Internal Market but does not provide any evidence, other than the 
Eurobarometer 2008 survey, to support this assumption. In addition, when assessing the 
economic impact of the proposal, the Commission takes into account only the impact of 
information requirements. The impact assessment should also demonstrate the full costs and 
benefits of the proposal and the alternative options including the extension/reduction of the 
guarantee period, the length of the withdrawal period, the order in which remedies can be 
invoked, the extension of the scope as regards distance and off-premises contracts, and direct 
producers' liability. Finally, the Commission has not provided a sufficiently detailed analysis 
of the legal implications of the proposal; no proper assessment of the national legislation 
effected by the proposal has been carried out.

Subsidiarity and proportionality principles therefore need to be given fuller consideration. 
It would need to be fully demonstrated how the proposal brings added value for consumers 
over and above what could be achieved by individual or Member State government action 
alone. Further to these considerations, it is necessary to have greater clarity following the 
assertion by the Commission that certain rights which exist in national contract law are not in 
the scope of this Directive; even as they apply to consumer contracts which are in the scope 
(see in particular lack of conformity, on page 5). If this assertion is correct, the proposal 
would have a somewhat lesser impact on the question of subsidiarity in those areas affected. 
However, the continued fragmentation of the market implied by the retention of these rights 
would question the appropriateness of the measures to achieve the aims of the proposal. It 
therefore also has a bearing on the question of proportionality.

Against this background, and while there is broad agreement on the high level objectives for 
the Internal Market in the consumer field, a number of key aspects have been raised. 

Consideration of the Key Aspects of the Proposal

The level of harmonisation

The proposal lays down the principle of full harmonisation. The field harmonised covers 
rules on information, the right of withdrawal for distance and off-premises contracts, 
consumer rights specific to contracts of sale and unfair contract terms in consumer contracts. 

In the Patrie report the European Parliament underlined that full harmonisation must not
lead to a decline in the level of consumer protection and therefore called for full targeted 
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harmonisation, i.e. full harmonisation for certain provisions to be decided on a case-by-case 
basis. In addition, the European Parliament pointed out that harmonisation must not lead to a 
decline in the level of consumer protection as achieved under certain national laws.

There are diverging views among the stakeholders consulted by the IMCO Committee. 
These views tend to polarise into the business community being broadly in favour, and 
consumer groups broadly against, the proposal in its current form. The great majority of 
business associations support full or full targeted harmonisation. It will, in their view, help to 
improve the workings of the internal market and could make it more competitive by reducing 
the reluctance to carry out cross-border transactions as well as the administrative burden and 
compliance costs for traders. The majority of consumer associations support minimum 
harmonisation, arguing that the proposal affects previously acquired rights that form part of 
the Community acquis, and that any reduction of consumer rights is unacceptable. The 
consumer representatives take the view that the effects of full harmonisation would be 
excessive and disproportionate to the proposal's stated aims. 

Scope 

The CRD concerns business-to-consumer (B2C) contracts for the sale of goods and services. 
Generally, all sales contracts are covered, i.e. purchases made in a shop, at a distance or 
away from business premises. Financial services are only covered by the rules on unfair 
contract terms and mortgages or other loans on real estate negotiated at the consumer's home 
by the rules on off-premises sales. Likewise, only the rules on unfair contract terms apply for 
timeshare and package travel. 

A number of specific concerns regarding the scope of the Directive were raised. Several 
business representatives called for the introduction of a clause stating clearly that business to 
business transactions are not covered. Providers of small loans to consumers sought clarity in 
the legislation on its applicability to amounts below the threshold for the Consumer Credit 
Directive. Some business representatives were concerned by the application of the off-
premises provisions of the Directive to small value transactions. Consumer organisations 
opposed the exclusion of digital products from these provisions as a failure to future-proof the 
proposal. Businesses in the digital field supported this exclusion however, stating that 
licensed products should not be treated like other goods. Stakeholders from both business and 
consumer organisations regretted the exclusion of package travel from the scope of the 
Directive.

In general, the proposed definitions of 'consumer' and 'trader' were well received by 
stakeholders. Clarification was sought for the treatment of 'mixed uses' by natural persons 
acting as both private consumers and commercial operators. Specific provisions for 
vulnerable consumers or for non-profit organisations could be introduced. Further analysis of 
the proposed definitions should be undertaken as they significantly impact on the scope of 
Community legislation in the B2C field.

Consumer information and withdrawal right for distance and off-premises contracts 

For distance and off-premises contracts, the right of withdrawal is harmonised at fourteen 
days. The proposal also creates a standard withdrawal form. The introduction of a harmonised 
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calculation method for the withdrawal period is generally welcomed by the different 
stakeholders. Several consumer organisations did not support the introduction of a 
requirement for the consumer to notify their withdrawal by means of a durable medium. 
Consumer groups also questioned the list of exemptions from the right of withdrawal, such as 
the exemption of services that have begun to be provided during the withdrawal period.

Views differed on the extension of the withdrawal period in the case of missing information; 
business organisations were concerned by the potential losses they could incur by consumers 
withdrawing in the extended period, while consumer organisations wanted stronger sanctions 
to be provided for.

Lack of conformity

The proposal maintains the principle that the trader is liable to the consumer for a period of 
two years if the goods are not in conformity with the contract. Because it applies full
harmonisation, the proposal would mean a reduction of the liability period for a number of 
Member States which allow for a longer period, be it six years or indefinite as in certain cases. 
Some consumer groups feared that this reduction could result in an increase in the number of 
commercial ‘extended warranty’ agreements being marketed to consumers. This issue was 
also considered in a study commissioned by the IMCO Committee, which considered that 
remedies for consumers were limited in practice after the initial six month period during 
which the burden of proof lies with the trader.

Several consumer and business organisations asked for the introduction of direct producer 
liability in the proposal.

The hierarchy of remedies available to consumers in case of lack of conformity gave rise to 
considerable comment. Consumer organisations strongly opposed the choice of remedies 
being given to the trader, preferring that the choice between repair, refund or replacement be 
given to the consumer instead.

Many stakeholders from all perspectives were extremely concerned by the lack of clarity
over the relationship between the fully harmonised provisions in this proposal and remedies 
that exist in general national contract law, such as the 'right to reject' in the United Kingdom 
and the 'Garantie des vices cachés' in France. This question, as raised above in consideration 
of the principles of subsidiarity and proportionality, remains a key point of the proposal that 
requires thorough analysis.

Unfair contract terms

The proposal updates the provision of Directive 93/13/EEC. It applies to unfair contract terms 
which have not been individually negotiated i.e. standard contract terms. The proposal 
contains two lists of unfair terms. Annex II contains a list of terms which in all circumstances 
are considered unfair, the ‘black list’. Annex III contains a list of terms which are deemed 
unfair unless the trader proves otherwise, the ‘grey list’. These lists would apply in all 
Member States and could only be amended by a comitology procedure. 

Consumer and business organisations alike expressed concerns about the unclear interaction
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between these fully harmonised lists and the existence of divergent case law, guidance and 
legal and administrative practice across Member States. The same concerns were raised in the 
European Parliament’s report on the transposition and implementation of the Unfair 
Commercial Practices Directive, which takes the same approach of harmonised black and 
grey lists. Consumer groups were particularly concerned by the loss of national level 
flexibility in this area.

Alternative Options Proposed by Stakeholders

Stakeholders were asked in the online consultation to give their views on how the 
Commission proposal could be improved and what, if any, alternatives they preferred. A 
number of ideas came forward which could merit further examination and analysis. Some of 
these options relate to those considered in the Commission impact assessment, but given the 
concerns raised regarding the evidence provided in that assessment and given the reaction of 
some stakeholder groups, these options should still be considered further. The options are:

- Application of full harmonisation, but with a considerable increase in rights for 
consumers reflecting the best practice across legislation in all Member States to 
ensure no effective rights are lost in any cases;

- Application of minimum harmonisation, with a considerable increase in rights for 
consumers reflecting the best practice across legislation in all Member States, 
thus providing considerable de facto harmonisation;

- A mixed approach or targeted full harmonisation only for the most important 
horizontal elements, such as the calculation of the right of the withdrawal and the 
definitions;

- A so-called 'blue button' approach, whereby the provisions of the Directive are 
offered as an optional 28th regime for cross-border B2C transactions which the 
consumer and the trader can explicitly agree to opt-in to;

- Adoption of the approach used for the Consumer Credit Directive which 
combines full harmonisation with considerable Member State flexibility in the 
regulatory options they can apply; or

- Retention of the existing four Directives with each reviewed individually, as 
necessary, and a greater focus on enforcement, consumer education, and 
awareness raising.

Follow-up Action

This document has reviewed the issues raised by stakeholders and the analyses undertaken by 
the IMCO Committee in its work so far. It is clear that there is considerable agreement on the 
objectives of facilitating access for businesses and ensuring confidence for consumers in the 
internal market, particularly against the backdrop of the current economic crisis. However, 
there remain substantial questions regarding the best way to achieve these goals in practice. It 
is therefore necessary for the following further work to be undertaken:

- Clarification of the relationship between the fully harmonised provisions in the 
proposed Directive and the general remedies available in national contract law;
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- An analysis by the Commission, in conjunction with the Member States, of the 
practical effects of the proposal on consumer rights in each Member State;

- Clarification of the interplay of the draft proposal with existing Community 
legislation, in particular the unfair commercial practices directive, e-commerce 
directive, services directive and the Rome I regulation and with the proposed 
CFR;

- An ex post assessment of the Unfair Commercial Practices Directive, to analyse 
the application of full harmonisation to a broad horizontal directive;

- Further work by the Commission on the impact assessment to fully analyse and 
clearly demonstrate the benefits and costs of this proposal and the alternative 
approaches put forward; and

- A dialogue between stakeholders, to be jointly supported by the Parliament and 
Commission, to achieve a consensus on what measures are necessary to bring 
mutual practical benefits for businesses and consumers alike.


