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NOTICE TO MEMBERS
(102/2011)

Subject: Reasoned opinion by the Bundestag of the Federal Republic of Germany on the 
proposal for a Regulation of the European Parliament and of the Council on a 
Common European Sales Law
(COM(2011)0635 – C7-0329/2011 – 2011/0284(COD))

Under Article 6 of Protocol No 2 on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
matters relating to compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Bundestag of the Federal 
Republic of Germany on the abovementioned proposal.



PE478.528v01-00 2/6 CM\887301EN.doc

EN

ANNEX

German Bundestag

Dear Mr President,

At its 146th sitting on 1 December 2011 the German Bundestag adopted the following 
opinion on the 

proposal for a regulation of the European Parliament and of the Council on a Common 
European Sales Law
Council document 15429/11; COM(2011)0635 final:

Following referral of the matter to the Bundestag (Document 17/7713 No A.5), the following 
resolution has been adopted as a reasoned opinion pursuant to Article 6 of Protocol No 2 to 
the Treaty on European Union and the Treaty on the Functioning of the European Union, on 
the application of the principles of subsidiarity and proportionality: 

‘In the opinion of the German Bundestag, the proposal for a regulation of the European 
Parliament and of the Council on a Common European Sales Law (COM(2011)0635; Council 
document 15429/11) does not comply with the principle of subsidiarity.

The Bundestag refers to its resolution (Document 17/4565) on the Commission Green Paper 
on ‘Policy options for progress towards a European contract law for consumers and 
businesses’ (COM(2010)0348 final; Council document 111961/10). It reiterates its conviction 
that a proper impact assessment, encompassing the legal implications and the practical 
repercussions for the market and for consumers, must be carried out before EU provisions 
concerning contract law, and sales law in particular, are implemented.

Justification:

1. Pursuant to Article 6 of Protocol No 2 to the Treaty on European Union (TEU) and the 
Treaty on the Functioning of the European Union (TFEU), on the application of the principles 
of subsidiarity and proportionality, a national parliament may draw up a reasoned opinion 
stating why it considers that a draft legislative act does not comply with the principle of 
subsidiarity. The Bundestag takes the view that the criteria which the national parliaments 
apply in such cases must be understood to be comprehensive in their scope: they cover the 
choice of legal basis, compliance with the principle of subsidiarity in the strict sense, pursuant 
to Article 5(3) TEU, and compliance with the principle of proportionality, pursuant to Article 
5(4) TEU. 

Before the issue of compliance with the principle of subsidiarity can be assessed, however, it 
must be determined whether the Union is competent to adopt measures in the area concerned, 
in keeping with the principle of conferral. 

Provisions determining competence frequently clarify the precise scope of the principles of 
subsidiarity and proportionality, so that consideration of compliance with the subsidiarity 
principle in isolation would make no sense.
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The Bundestag takes the view that this interpretation of the law is confirmed by much of the 
relevant legal literature (Hans Hofmann, Europäische Subsidiaritätskontrolle in Bundestag 
und Bundesrat (Scrutiny of compliance with the subsidiarity principle in the Bundestag and 
Bundesrat), Eighth Berlin Forum organised by the German Law Society (DGG), ZG 2005, 66, 
(70, 73); Christine Mellein, Subsidiaritätskontrolle durch nationale Parlamente, Eine 
Untersuchung zur Rolle der mitgliedstaatlichen Parlamente in der Architektur Europas 
(Scrutiny of compliance with the subsidiarity principle by national parliaments, An 
investigation into the role of the Member State parliaments in the architecture of Europe), 
Baden-Baden, 2007, p. 200 et seq; Ingolf Pernice/Steffen Hindelang, Potenziale europäischer 
Politik nach Lissabon – Europapolitische Perspektiven für Deutschland, seine
Institutionen, seine Wirtschaft und die Bürger (Scope for European political action after 
Lisbon – prospects for Germany, its institutions, its economy and its citizens), EuZW 2010, 
407 (409); Jürgen Schwarze, Der Verfassungsentwurf des Europäischen Konvents – Struktur, 
Kernelemente und Verwirklichungschancen (The Draft Constitutional Treaty drawn up by the 
European Convention – structure, key features and scope for implementation), in Jürgen 
Schwarze (publisher), Der Verfassungsentwurf des Europäischen Konvents, 
Verfassungsrechtliche Grundstrukturen und wirtschaftsverfassungsrechtliches Konzept (the 
Draft Constitutional Treaty drawn up by the European Convention, basic constitutional 
structure and economic concept), Baden-Baden 2004, p. 489, 522 et seq; Elisabeth Wohland, 
Bundestag, Bundesrat und Landesparlamente im europäischen Integrationsprozess, Zur 
Auslegung von Art. 23 Grundgesetz unter Berücksichtigung des Verfassungsvertrags von 
Europa und des Vertrags von Lissabon (The role of the Bundestag, Bundesrat and Land 
parliaments in the European integration process, On the interpretation of Art. 23 of the Basic 
Law in the light of the European Constitutional Treaty and the Lisbon Treaty), Frankfurt 
(Main), 2008, p. 201 et seq; Alexandra Zoller, Das Subsidiaritätsprinzip im Europäischen 
Verfassungsvertrag und seine innerstaatliche Umsetzung in Deutschland (The subsidiarity 
principle in the European Constitutional Treaty and its implementation in Germany), in: 
Europäisches Zentrum für Föderalismus-Forschung Tübingen (European Centre for 
Federalism Research Tübingen) (publisher), Jahrbuch des Föderalismus (Federalism 
Yearbook) 2005, Baden-Baden 2005, p. 270; Peter Altmaier, Die Subsidiaritätskontrolle der 
nationalen Parlamente nach dem Subsidiaritäts protokoll zum EU-Verfassungsvertrag 
(Scrutiny of compliance with the subsidiarity principle by the national parliaments on the 
basis of the subsidiarity protocol to the EU Constitutional Treaty), in: Hans-Jörg Derra 
(publisher), Freiheit, Sicherheit und Recht (Freedom, Security and Justice), Festschrift to 
mark the 70th birthday of Jürgen Meyer, Baden-Baden 2006, p. 314; Marco 
Buschmann/Birgit Daiber, Subsidiaritätsrüge und Grundsatz der begrenzten 
Einzelermächtigung (Objections on grounds of subsidiarity and principle of conferral), DÖV 
2011, 504, (505, 506)).

At a round table discussion on the topic of ‘Assessment of the subsidiarity principle provided 
for in EU law’ held on 16 June 2010 by the Subcommittee on European Law of the 
Bundestag’s Committee on Legal Affairs most of the experts present, namely Prof. Dr 
Christian Calliess, Prof. Dr Adelheid Puttler, Oliver Suhr, Dr Joachim Wuermeling and Prof. 
Dr Ralph Alexander Lorz, likewise endorsed this broad approach to the assessment of 
compliance with the subsidiarity principle in the context of the raising of objections on 
grounds of subsidiarity.
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The Bundesrat also takes the view that the subsidiarity principle has been breached if the 
European Union is not competent to adopt a legislative act (see, for example, Bundesrat 
document 43/10 (decision)).

2. The Commission reached agreement on its proposal for a regulation of the European 
Parliament and of the Council on a Common European Sales Law (hereinafter ‘the 
regulation’) on 11 October 2011. The legal basis for the regulation is Article 114 TFEU. The 
Bundestag takes the view, however, that Article 114 TFEU cannot serve as the legal basis for 
the regulation.

Pursuant to the second sentence of Article 114(1) TFEU, the European Parliament and the 
Council adopt measures for the approximation of the provisions laid down by law, regulation 
or administrative action in Member States which have as their object the establishment and 
functioning of the internal market. On the basis of the purpose and content of the regulation, 
however, the introduction of a Common European Sales Law is specifically not designed, and 
indeed cannot serve, to bring about such an approximation.

(a) The Common European Sales Law is to apply to cross-border transactions on an 
optional basis, if the parties give their explicit consent. The individual conditions governing 
the decision to opt for the Common European Sales Law are set out in Articles 3 et seq of the 
regulation. If the parties fail to reach an agreement that the Common European Sales Law 
should apply, then the relevant national law applies, in keeping with Regulation (EC) 
No 593/2008 of the European Parliament and of the Council and other conflict of law rules.

The intention is that the regulation should not affect national legal provisions governing sales 
contracts and the other types of contract covered by the Common European Sales Law. 
Recital 9 of the regulation explicitly states that contract law is to be harmonised not by 
requiring amendments to pre-existing national contract law, but by creating within 
each Member State’s national law a second, voluntary contract law regime for contracts 
within its scope.

(b) The case law of the Court of Justice of the European Union (CJEU) makes clear that a 
legislative act which leaves existing national laws unchanged cannot be regarded as aiming to 
bring about an approximation of the rules laid down by law, regulation or administrative
action in Member States within the meaning of Article 114(1) TFEU (see CJEU judgment of 
2 May 2006, Case C-436/03, Parliament/Council, ECR 2006, 1-3733). Legislative measures 
which lay down uniform, EU-wide rules which are to apply alongside the corresponding 
national law provisions cannot therefore be based on Article 114 TFEU.

This interpretation of Article 114 TFEU is confirmed by a systematic comparison with the 
legal basis provided by Article 118 TFEU. Under this provision introduced by the Lisbon 
Treaty, the ordinary legislative procedure can be used to create, for example, Union legal acts 
providing uniform protection of intellectual property rights throughout the Union. Such 
provisions exist alongside the corresponding Member State provisions, without amending or 
replacing them. The Lisbon Treaty thus grants the Union the competence to adopt legislative 
measures which take effect alongside the corresponding Member State rules, but does so 
solely in the clearly defined area of intellectual property rights. Turning the argument around, 
it is clear that Article 114 TFEU cannot serve as the legal basis for Union provisions in all 



CM\887301EN.doc 5/6 PE478.528v01-00

EN

other areas if those provisions take effect alongside national laws and leave them otherwise 
unchanged.

This is also consistent with current Union practice: legal provisions and legal forms 
established under Union law which stand alongside the corresponding national legal 
provisions without amending or replacing them have thus far not been based on Article 114 
TFEU, but rather on Article 352 TFEU (see, for example, the regulations establishing the 
European Association, the European Company and the European Cooperative). The same 
applies to the Union regulations on the protection of plant varieties, the Community 
trademark and the European patent, all of which complement Member State laws without 
replacing or approximating them.

At a public hearing held by the Bundestag’s Committee on Legal Affairs on 21 November 
2011 the experts Prof. Dr Hans Christoph Grigoleit, Dr Peter Huttenlocher, Prof. Dr Karl 
Riesenhuber, Prof. Dr Wulf-Henning Roth, Prof. Dr Marina Tamm and Prof. Dr Gerhard 
Wagner confirmed the reservations concerning the choice of Article 114 TFEU as the legal 
basis for the regulation.

The only legal basis which could conceivably be employed here is Article 352 TFEU, which 
gives the Union the competence to adopt measures complementing national legal provisions. 
However, this legal basis provides for a different procedure. Pursuant to Article 352(1) TFEU, 
the Council acts unanimously after obtaining the consent of the European Parliament. In 
addition, the German representative on the Council may give his or her consent only after 
being authorised to do so by means of an act adopted by the Bundestag and approved by the 
Bundesrat pursuant to Article 23(1) of the Basic Law (§ 8 of the Responsibility for Integration 
Act).

3. The Bundestag also doubts whether the regulation complies with the principle of 
subsidiarity in the strict sense and with the principle of proportionality.

(a) Pursuant to Article 5(3) TEU, in areas which do not fall within its exclusive 
competence the Union acts only if and in so far as the objectives of the proposed action 
cannot be sufficiently achieved by the Member States, but can rather, by reason of the scale or 
effects of the proposed action, be better achieved at Union level.

A precondition for action at Union level is that the proposed objectives can in fact be 
achieved by means of the regulation. The Commission cites the need to overcome obstacles to 
cross-border trade stemming from disparities in the systems of contract law in force in the 
Member States.

The Bundestag doubts whether such disparities do in fact pose a genuine obstacle to economic 
activity in the European legal area. In that connection, the experience gained with UN sales 
law (United Nations Convention on Contracts for the International Sale of Goods) provides a 
pointer: it shows that language barriers and geographical distance in particular are the decisive 
obstacles to cross-border economic activity. This applies equally to consumers and 
undertakings, as evidenced by the opinions submitted by consumers’ and business 
associations. If disparities between systems of contract law thus have little bearing on cross-
border trade, there is no need for a Common European Sales Law and no justification for 
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action pursuant to Article 5 TEU.

What is more, the likelihood of the regulation achieving its objectives is also cast into doubt 
by the fact that key issues relating to the conclusion of an effective contract are not addressed 
in the Common European Sales Law, but will continue to be governed by the applicable 
national law, pursuant to Regulations (EC) Nos 593/2008 and 864/2007 or any other relevant 
conflict of law rule. These issues include legal personality, the invalidity of a contract arising 
from lack of capacity, representation, illegality or immorality, assignment, set-off, plurality of 
debtors and creditors and change of parties. Against this background, and despite what Recital 
8 states, parties will not have the possibility to conclude contracts on the basis of a single, 
uniform set of contract law rules. As a result, the legal uncertainty and lack of legal clarity 
stemming from disparities in systems of contract law in the internal market will not be 
eliminated, but in fact exacerbated, by the Common European Sales Law.

In addition, the Bundestag sees a danger that the provisions laid down in the regulation itself 
will give rise to substantial legal uncertainty, promoting serious doubts as to whether the 
regulation’s objectives can be achieved. By its very nature, the Common European Sales Law 
can only lay down general legal provisions, which themselves contain many legal terms 
which are not clearly defined. However, contract law in Germany and in other Member States 
consists mainly of judge-made law. The vast majority of the rules relevant to parties to 
contracts will therefore have to be established by means of the application of the regulation, 
involving its clarification and interpretation, by the courts. The way national systems of 
contract law in Europe have developed makes this clear. In the Union, however, there is no 
single civil jurisdiction which can create a set of provisions which would generate legal 
certainty. Given its role and structure, the CJEU is not in a position to guarantee the 
uniformity of the law. What is more, such a process – as a comparison of the way in which 
national legal systems have developed once again illustrates – would take years, if not 
decades, as the experts who attended the hearing held on 21 November 2011 emphasised. 
During that period, and contrary to the Commission’s objective, legal certainty would not be
enhanced, but undermined, and cross-border trade would not be fostered, but rather hampered 
by this increased legal uncertainty and the resulting higher transaction costs.

(b) Pursuant to Article 5(4) TEU, in accordance with the principle of proportionality the 
scope and form of the proposed Union action does not exceed what is necessary to achieve the 
objectives of the Treaties.

For the reasons outlined under (a), the Bundestag also takes the view that the regulation does 
not comply with the principle of proportionality, since there are doubts as to its suitability to 
achieve the proposed objectives.’

The recommendation of the Committee on Legal Affairs (Document 17/8000), on which the 
Bundestag decision is based, is attached.

Yours faithfully,

/signed/
Prof. Dr Norbert Lammert


