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Committee on Legal Affairs

12.1.2012

NOTICE TO MEMBERS
(05/2012)

Subject: Reasoned opinion by the Belgian Senate on the proposal for a Regulation of the 
European Parliament and of the Council on a Common European Sales Law
(COM(2011)0635 – C7-0329/2011 – 2011/0284(COD))

Under Article 6 of Protocol No 2 on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Belgian Senate on the above-
mentioned proposal.
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ANNEX

Belgian Senate 

2011-2012 session

6 December 2011

Proposal for a Regulation of the European Parliament and of the Council on a Common 
European Sales Law (COM(2011)635)

Monitoring of subsidiarity and proportionality 

Conclusion 

of the Justice Committee

Section 1. The legal provisions

Article 5(3), paragraph 2, of the Treaty on European Union (TEU) lays down two rules.

The first rule relates to action. It is addressed to the institutions of the Union. They are to
respect ‘the principle of subsidiarity as laid down in the Protocol on the application of the 
principles of subsidiarity and proportionality.’1

The second rule relates to monitoring. It is addressed to the institutions of the Member States.
‘National Parliaments ensure compliance with the principle of subsidiarity in accordance with 
the procedure set out in that Protocol’.

Protocol No 1 annexed to the TEU lays down the role of the national Parliaments in the 
European Union. Article 2, paragraph 3, states: ‘Draft European legislative acts originating 
from the Commission shall be forwarded to national Parliaments directly by the Commission, 
at the same time as to the European Parliament and the Council’.

Article 3, paragraph 1, of the Protocol adds the following: ‘National Parliaments may send to 
the Presidents of the European Parliament, the Council and the Commission a reasoned 
opinion on whether a draft European legislative act complies with the principle of 
subsidiarity, in accordance with the procedure laid down in the Protocol on the application of 
the principles of subsidiarity and proportionality’2.

Protocol No 2 concerns ‘the application of the principles of subsidiarity and proportionality’ 
and the system for monitoring the application of these principles (preamble to the Protocol).

Article 6, paragraph one, states in particular: ‘Any national Parliament or any chamber of a 
                                               
1 Article 5(3) TEU states: ‘Under the principle of subsidiarity, in areas which do not fall within its exclusive 
competence, the Union shall act only if and in so far as the objectives of the proposed action cannot be 
sufficiently achieved by the Member States, either at central level or at regional and local level, but can rather, 
by reason of the scale or effects of the proposed action, be better achieved at Union level.’
2 For a commentary on its provisions, see F. Delpérée and F. Dopagne, Le dialogue parlementaire Belgique-
Europe, foreword by W. Martens, Brussels, Bruylant, 2010.
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national Parliament may, within eight weeks from the date of the transmission of a draft 
legislative act, in the official languages of the Union, send to the Presidents of the European 
Parliament, the Council and the Commission a reasoned opinion stating why it considers that 
the draft in question does not comply with the subsidiarity principle. It will be for each 
national Parliament or each chamber of a national Parliament to consult, where appropriate, 
regional parliaments with legislative powers’.

It also cannot be ignored that Belgium linked the signing of the Lisbon Treaty to a declaration 
‘on national Parliaments’. It is numbered 51. ‘The Kingdom of Belgium wishes to make clear 
that, ‘in accordance with its constitutional law, not only the Chamber of Representatives and 
Senate of the Federal Parliament but also the parliamentary assemblies of the Communities 
and Regions act, in terms of the competences exercised by the Union, as components of the 
national parliamentary system or chambers of the national Parliament.’

Section 2. The procedure

In accordance with the above provisions, a proposal of 11 October 2011 for a Regulation on a 
Common European Sales Law (COM(2011)635) was submitted to the  Senate on 20 October 
2011.

The proposal was forwarded to the Justice Committee, which debated it at its meetings of 22 
and 29 November and 6 December. The committee held hearings as summarised in the annex 
to this report (Senate document no 5-1382/1). It also received written contributions from 
Professor Patrick Wéry of the Order of French- and German-speaking bar associations 
(Benoït Kohl and Denis Philippe) and from the Order of Flemish Bar Associations (VBO) 
(Eddy Boydens); they too are attached to this report.

It is recalled that the time limit for delivering an opinion on compliance with the subsidiarity 
principle will lapse on 12 December 2011.

Section 3. Methodological considerations

A parliamentary assembly must apply two methodological rules when called upon to deliver 
an opinion on whether a draft legislative act accords with the subsidiarity principle. One is of 
a legal nature, while the other is more political.

From the legal point of view, it is advisable to approach monitoring of compliance in the first 
sense, that is to compare two sets of provisions — on the one hand those of a draft legislative 
instrument and on the other hand, those of the Treaty, in this case concerning the subsidiarity 
principle. This comparison should yield a legal assessment of the validity of the legislative 
initiative. If after this analysis it becomes apparent that the text of the draft does not accord 
with the subsidiarity principle and if this assessment is endorsed by other parliamentary 
assemblies, the drafter of the instrument must reconsider his proposal.

Politically, of course, it is appropriate for a parliamentary assembly to adopt a position on the 
basis of the political assessment criteria which it normally applies — in principle, the elected 
representatives should assess a proposal in the light of purely political criteria. In the case of 
the consideration of the pilot project proposed by COSAC in connection with the ‘Third 
Railway Package’, the Senate — like the Chamber of Representatives — made a point of 
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stating that the assessment which then needed to be performed was of a political nature.

The monitoring of subsidiarity gives the assembly the opportunity to express its opinion on 
the general organisation of powers in the European Union. It enables it to indicate how it 
believes that the provisions of the Treaty which require political decisions to be ‘taken as 
closely as possible to the Union’s citizens’ (preamble to Protocol No 2) should be interpreted.

For these reasons, it is desirable for the parliamentary assembly to consider three questions 
when assessing compliance with the subsidiarity principle1:

a. The issue of powers. In drafting a legislative instrument, have the European authorities 
not exceeded the limits of their powers? Can they find a legal basis in the Treaties 
which authorises them to act in the field in question?

b. The issue of relevance. Is the legislative instrument as proposed geared to the problem 
which it is intended to solve? Is the planned measure appropriate? Does it render 
possible, or facilitate, the attainment of the objective of the European institutions?

c. The issue of closeness. Does the legislative instrument sufficiently respect the 
initiatives and action of national authorities? Could not the same results be achieved 
by the Member States? Do the ‘scale or effects of the proposed action’ justify 
European action in that field?

On the other hand, it is not for parliamentary assemblies to express a view on the relevance of 
the substance of the proposal for a regulation or to stress its pros and cons2.

Section 4. The purpose of the proposal for a regulation 

The proposal for a European regulation on a Common European Sales Law is intended to 
promote the proper functioning of the internal market by making available, for application on 
a voluntary basis, a uniform set of provisions on the law of contracts.

It is addressed both to businesses and to members of the public. The hope is that businesses 
will help to develop cross-border trade, while people will be encouraged to shop across 
borders under more practical and safer conditions. The proposal therefore concerns both sales 
contracts between businesses and contracts between a business and consumers.

In this way an autonomous and uniform body of law would be created. The law would be 
optional. It would only apply if parties to cross-border transactions so agreed. It would be a 
‘second contract law regime’ in the national law of each Member State, alongside a first
regime comprising the Civil Code (Articles 1582-1701) and the binding laws governing the 
consumption system.

Approval of this optional system would make it possible to eliminate a number of obstacles 

                                               
1 See ‘Le principe de subsidiarité’, Brussels, Bruylant, 2000, and ‘L'Europe de la subsidiarité’ (ed. M. 
Verdussen), Brussels, Bruylant, 2000.
2 ‘Are there not grounds for fearing,’ writes Professor Wéry, ‘that in practice, a professional vendor may dictate 
his wishes to the consumer and that, faced with an offer of a standard contract, the consumer may not have any 
scope for negotiation?’
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arising from the differences between the legal regimes governing the law of contracts, and 
more particularly sales contracts. It could represent a step towards harmonisation of the law of 
obligations in general.

Section 5. Analysis for compliance 

In the light of the methodological observations which have been formulated, the committee 
has considered the proposal for a European regulation on which it was consulted from three 
points of view.

5.1. As regards the examination of powers, the committee observes that the Treaties do not 
contain any specific provisions which make it possible to adopt a legal regime which would 
be incorporated into the law of the Member States without however altering its essential 
provisions.

However, the present proposal is not intended to replace Member States’ national law. Nor 
does it seek to harmonise it. The proposal aims to create a new legal instrument which would 
exist alongside those laid down in each country’s national law and would to a large extent 
compete with them.

The drafters of the proposal take as a basis Article 114(1) TFEU. The purpose of this clause is 
‘the approximation of the provisions laid down by law, regulation or administrative action in 
Member States which have as their object the establishment and functioning of the internal
market’. Paragraph 3 of the same article lays down that the Commission should base its 
proposals concerning, inter alia, consumer protection on a ‘high level of protection’.

However, the proposal does not hold out the prospect of approximation of national legal 
provisions. The drafters ought to have chosen a different legal basis, such as Article 352 
TFEU, which permits the Union to adopt ‘appropriate measures’ if ‘action by the Union 
should prove necessary, within the framework of the policies defined in the Treaties, to attain 
one of the objectives set out in the Treaties, and the Treaties have not provided the necessary 
powers’.

In that case the drafters of the proposal could have expected to receive unanimous approval 
from the Member States. By mistakenly referring to Article 114 TFEU, they dislocate the 
European legislative process(1). In addition, they shift the centre of political decision-making 
within the Union.

5.2. As regards the analysis of relevance, the committee observes that, with reference to cross-
border transactions, action by European authorities can produce an effect which the Member 
States’ domestic law could not achieve in a system of law confined to the domestic sphere. It 
can help to make cross-border transactions simpler and safer for 500 million people.

This is a valid objective. It is one of the objectives which the European Union can and even 
should pursue. However, it may be queried whether the means used are the most appropriate 
to attain the objective. For a category of economic operators, the legislation at issue could be 
a convenient way of evading mandatory provisions of national law.

Professor Patrick Wéry — who in a study unquestionably speaks favourably of the proposal 
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for a regulation — observes that ‘According to the Explanatory Memorandum, “In accordance
with Article 114(3) TFEU, the Common European Sales Law would guarantee a high level of 
consumer protection by setting up its own set of mandatory rules which maintain or improve 
the level of protection that consumers enjoy under the existing EU consumer law”.’

He adds, nonetheless, that ‘the accuracy of this assertion may reasonably be questioned in the 
light of Belgian positive law. The example of abusive clauses in contracts between 
professional vendors and consumers is a telling one’. And he concludes that the proposal 
provides less far-reaching protection than Belgian law as enshrined, in particular, in the Law 
of 6 April 2010 on market practices and consumer protection.

On the basis of this conclusion, the impression is that the proposal for a regulation fails to 
achieve the stated objectives, even though it was precisely those that it sought to attain.

5.3. As regards the ‘closeness’ analysis, it is open to question whether the drafters of the 
proposal for a European regulation demonstrate sufficiently that their proposed legislative 
instrument complies with the principle of subsidiarity.

Although they ought to prove that European action in relation to sales law would be more 
effective and would contribute more to the development of a single market, they do not 
adduce any figures in support of their premise.

The assertion that ‘the Union is in the best position to remedy the problem of legal 
fragmentation’ (memorandum by Professor Wéry) is not adequate by itself unless one adopts 
a kind of circular reasoning and takes the view that, without taking into account the 
safeguards in the Member States’ law, a European regulation would be more appropriate with 
a view to establishing a uniform legal regime in this field.

The drafters do not seem to take any account of the impact of Directive 2011/83/EU 
concerning the rights of consumers (OJ, 22 November 2011), which has yet to be transposed 
into national law. They do not demonstrate how the provisions of the proposal for a regulation 
can be reconciled with the provisions of Regulation No 593/2008 on the law applicable to 
contractual obligations (Rome I).

Nor do the drafters show that a 28th regime – described as ‘optional’ – which would coexist 
with the 27 legal regimes applicable in the Member States and would compete with them 
would protect the interests of producers and consumers better.

The harmonisation of consumer protection legislation is a success. It must attain its objectives 
with greater certainty and effectiveness than a minimum system of protection which is 
presented as optional.

Section 6. Conclusion of the Justice Committee

On the basis of the above observations, and more particularly those concerning the powers of 
the EU authorities, the committee considers that the proposal for a regulation which was 
submitted for consideration violates the subsidiarity principle. The proposal places different 
legal regimes in competition with one another, whereas it ought to have the aim of combating 
the adverse consequences of the existence of different legal regimes or at least mitigate them. 
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It should be revised in order to take account of the above objections.


