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NOTICE TO MEMBERS
(30/2012)

Subject: Reasoned opinion by the Cortes Generales of the Kingdom of Spain on the 
proposal for a Directive of the European Parliament and of the Council on the 
award of concession contracts
(COM(2011)0897 – C7-0004/2012 – 2011/0437(COD))

Under Article 6 of the Protocol (No 2) on the application of the principles of subsidiarity and 
proportionality, any national parliament may, within eight weeks from the date of 
transmission of a draft legislative act, send the Presidents of the European Parliament, the 
Council and the Commission a reasoned opinion stating why it considers that the draft in 
question does not comply with the principle of subsidiarity.

Under Parliament’s Rules of Procedure the Committee on Legal Affairs is responsible for 
compliance with the subsidiarity principle.

Please find attached, for information, a reasoned opinion by the Cortes Generales of the 
Kingdom of Spain on the above-mentioned proposal.
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ANNEX

REASONED OPINION 1/2012 BY THE JOINT COMMITTEE ON EUROPEAN 
AFFAIRS, OF 6 MARCH 2012, ON THE NON-COMPLIANCE WITH THE 
PRINCIPLE OF SUBSIDIARITY OF THE PROPOSAL FOR A DIRECTIVE OF THE 
EUROPEAN PARLIAMENT AND OF THE COUNCIL ON THE AWARD OF 
CONCESSION CONTRACTS (TEXT WITH EEA RELEVANCE) [СОМ (2011) 897 
FINAL] [2011/0437 (COD)] {SEC (2011) 1588 FINAL} {SEC (2011) 1589 FINAL}.

BACKGROUND

A. The Protocol on the application of the principles of subsidiarity and proportionality, 
annexed to the Lisbon Treaty of 2007 and in force since 1 December 2009, establishes a 
procedure whereby national parliaments are able to monitor the compliance of EU legislative 
initiatives with the principle of subsidiarity. This Protocol has been applied in Spain by means 
of Law 24/2009 of 22 December, modifying Law 8/1994 of 19 May. The legal basis for this 
report is formed in particular by Articles 3(j), 5 and 6 of Law 8/1994.

B. The proposal for a Directive of the European Parliament and of the Council on the award 
of concession contracts (text with EEA relevance) [СОМ (2011) 897 final] [2011/0437 
(COD)] {SEC (2011) 1588 final} {SEC (2011) 1589 final} has been approved by the 
Commission and forwarded to the national parliaments, which have a period of eight weeks in 
which to assess the initiative’s compliance with the principle of subsidiarity. This period 
terminates on 7 March 2012.

C. On 15 February 2012, the Bureau and spokespersons of the Joint Committee on European 
Affairs adopted an agreement to examine the above-mentioned draft European legislation. A 
member of the Spanish Parliament, José López Garrido, was appointed rapporteur and the 
Government was asked to supply the report provided for under Article 3(j) of Law 8/1994.

D. The Committee received papers from the Basque Parliament, the Aragon Regional 
Parliament and the Extremadura Parliament, that did not identify any lack of respect for the 
principle of subsidiarity in the draft European legislation under consideration.

E. At its meeting of 6 March 2012, the Joint Committee for European Affairs approved this 

OPINION

1. Article 5(1) of the Treaty on European Union states that ‘'the use of Union competences is 
governed by the principles of subsidiarity and proportionality’. In accordance with Article
5(3) of the same Treaty, ‘under the principle of subsidiarity, in areas which do not fall within 
its exclusive competence, the Union shall act only if and in so far as the objectives of the 
proposed action cannot be sufficiently achieved by the Member States, either at central level 
or at regional and local level, but can rather, by reason of the scale or effects of the proposed 
action, be better achieved at Union level’.

2. The legal basis for the draft legislation under consideration consists of invoking the general 
principles contained in Article 53(1), ‘coordination of the provisions laid down by law, 
regulation or administrative action in Member States concerning the taking-up and pursuit of 
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activities as self-employed persons’ and the procedural steps referred to in Articles 62 and 114 
‘approximation of the provisions laid down by law to harmonise the internal market’ of the
Treaty on the Functioning of the European Union.

3. The Commission justifies action on the basis that currently the award of service 
concessions is subject only to the Treaty principles (equal treatment, non-discrimination, 
transparency and proportionality), while works concessions (with the exception of the 
‘utilities’ sector) are also partially covered by some secondary legislation. By contrast, public 
procurement contracts are subject to detailed secondary legislation (covering ‘classic’ and 
‘utilities’ sectors). As a result, it is felt that a situation exists which is characterised by legal 
uncertainty, market entry barriers and a lack of appropriate judicial guarantees for bidders and 
can be traced back to the lack of clarity of the EU rules governing concessions.

It is stated that the objective of the European legislative initiative is to create a supportive 
framework for wider use of concessions, hence contributing to economic growth and 
innovation. The initiative will concentrate on solutions allowing the quality and accessibility 
of many socially and economically important services to be improved by facilitating 
investment and increasing competition for the award of concessions, thus creating more 
business opportunities for EU companies and fostering innovation.

The proposal is being put forward in tandem with two other proposals for revision of the 
public procurement directives currently in force.

4. From a budgetary viewpoint, there are no budgetary implications arising from the proposal.

5. The proposal addresses a field in which the EU and the Member States share competences, 
hence the need to apply the subsidiarity principle.

It is important not to lose sight of the fact that, in applying the principle of subsidiarity, action 
by the Union in areas which do not fall within its exclusive competence is considered 
exceptional, it being established that it shall act only if and in so far as the objectives of the 
proposed action cannot be sufficiently achieved by the Member States, either at central level 
or at regional and local level, but can rather, by reason of the scale or effects of the proposed 
action, be better achieved at Union level.

Thus and by virtue of this exceptional status accorded to European Union action, it should be 
the Union that justifies with as large a body of information, details and arguments as possible 
the existence of a problem affecting the basic principles of the European legal order (non-
discrimination, transparency, the internal market and competition), and the content and form 
of the action proposed should not go beyond what is necessary in order to achieve the aims set 
out in the Treaties, i.e. that it does not infringe the principle of proportionality.

One key background element that should be borne in mind with respect to this issue is that as 
recently as 25 October 2011 the European Parliament produced a resolution on 
modernisation of public procurement, which made categorical statements such as:

‘Emphasises the exclusion of service concessions from the scope of European 
procurement rules; reiterates that due account must be taken both of the complexity of the 
procedures and of the differences between Member States in terms of legal culture and 
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practice with regard to service concessions’ and ‘insists that any proposal for a legal act 
dealing with service concessions would be justified only with a view to remedying 
distortions in the functioning of the internal market; points out that such distortions 
have not hitherto been identified, and that a legal act on service concessions is therefore 
unnecessary if it is not geared to an identifiable improvement in the functioning of the internal 
market.’

It also adds that ‘the directives are often perceived as too detailed and that they have 
become increasingly technical and complex, while at the same time the legal risk of non-
compliance has increased considerably for contracting authorities and suppliers alike.’

In the short time that has elapsed since then, there does not appear to have been any changes 
to Parliament’s tough criteria, with which we fully agree.

6. With respect to the substantive or de facto reasoning regarding the existence of possible 
distortions in the internal market, we have found no data in our environment that would allow 
us to establish the existence of a real problem to be addressed that would require action on 
this scale.

The Commission argues that there is a lack of legal certainty arising from the fact that this 
type of contract is poorly defined which makes it difficult to distinguish between concessions 
and public contracts, and between public works concessions and service concessions. 
However, the legislation in force in Spain in the field of public procurement is extremely 
stringent, both for the national legislator and in the autonomous regions, applying also to the 
rules with the force of Laws and Regulations, and is clearly inspired by Community law.

Both Law 34/2010 of 5 August, amending Law 30/2007 of 30 October, on Public Sector 
Contracts, and Royal Legislative Decree 3/2011 of 14 November, adopting the revised text of 
the Law on Public Sector Contracts are fully inspired by Directive 2004/18/EC of the 
European Parliament and of the Council of 31 March 2004 on the coordination of procedures 
for the award of public works contracts, public supply contracts and public service contracts, 
whose provisions consolidate previous Directives whilst inserting a number of far-reaching 
changes to these rules. This constitutes a quantum leap in European procurement legislation, 
making it possible to talk for the first time of a truly unified public procurement market.

When analysing many of the responses to the consultation held by the Commission for the 
Impact Assessment, the content of which was used as the basis to establish the existence of a 
market problem, it comes as a surprise that most public institutions are openly against this 
new regulation and state the legal framework on hand is sufficient to guarantee the principles 
of transparency, equality and competition. They further state that the laws governing these 
contracts are clear and comprehensible, and not only has no need for intervention by the 
Commission been identified, but the existence of the problem has not even been identified. 
(See, for example, the questionnaires returned by the Portugal’s Ministry of Foreign Affairs, 
the Convention of Scottish Local Authorities or, of a broader but no less forceful nature, the 
reply given by the Council of European Municipalities and Regions).

The argument regarding a lack of legal certainty is not justified.

7. In assessing the impact of the proposal, the Commission considers that differences between 
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the national legal systems concerning the scope of the rules on awarding concessions, the 
different levels of publication, the different rules on transparency, the wide range of 
procedures, and the multiple selection and award criteria all constitute a genuine barrier to 
market access.

It is necessary to recall again the European Parliament resolution of 25 October 2011, when it 
warns that ‘due account must be taken both of the complexity of the procedures and of the 
differences between Member States in terms of legal culture and practice with regard to 
service concessions’, and to remember also that this Parliament warning has undoubtedly 
been issued from the viewpoint of Article 4(2) of the Treaty on European Union which states 
that the Union shall respect the equality of Member States before the Treaties as well as their 
national identities, inherent in their fundamental structures, political and constitutional, 
inclusive of regional and local self-government.

What the proposal identifies as a problem, therefore, is simply the diverse cultural and legal 
reality of the countries that make up the European Union, which should be respected as such 
in that it presents no real barrier to the market, a factor that has been given no consideration.

The third aspect cited by the Commission as a characteristic of the problem is the lack of 
appropriate judicial guarantees for bidders, thus denying them access to legal remedies in the 
field of public procurement. Here too we have been unable to find any clauses in the Spanish 
legislation that restrict access to effective legal remedy for parties involved in a concession 
contract to settle their differences before the courts.

This Joint Committee understands that the Commission has to justify the reasons behind any
proposal that shared competence needs to be exercised by the European Union, and the 
improvements that such action would bring in the future. However, there is not sufficient 
evidence that a market problem really exists, and we cannot surmise the advantages that this 
action would have for the Union as a whole. Insofar as there is no justification for such an 
exceptional measure for this shared competence to be exercised by the European Union, the 
Joint committee is unable to return a positive opinion on the proposal’s compliance with the 
principle of subsidiarity.

CONCLUSION

For the above reasons, the Joint Committee for European Affairs considers that the 
Commission, in its proposal for a Directive of the European Parliament and of the 
Council on the award of concession contracts, has failed to comply with the principle of 
subsidiarity laid down in the current Treaty on European Union, which requires full 
justification for Union action on the basis that the objectives of the proposed action 
cannot be sufficiently achieved by the Member States, either at central level or at 
regional and local level.


