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INTRODUCTION 
 
This document is the draft report for a “briefing for a detailed appraisal of the Impact 
Assessment on rules concerning third countries’ reciprocal access to EU public 
procurement with a focus on 8 questions”, commissioned by the European Parliament, 
Directorate on Impact Assessment and European Added Value following tender 
procedure no. IP/G/IMPA/IC/2013-075. 
 
The objective of the study was to prepare a briefing document on ‘Impact Assessment 
SWD(2012)57 accompanying the proposal for a regulation establishing rules on the access of 
third country goods and services to the European Union's internal market in public procurement 
and procedures supporting negotiations on access of European Union goods and services to the 
public procurement markets of third countries (COM(2012)124)’, analysing, commenting and 
possibly complementing it with regard to eight topics: 

1. Openness of EU public procurement market 
2. Potential benefits of market opening 
3. Impact on job creation of the different options 
4. Risk of retaliation and leverage creation 
5. Administrative burden of assessed options 
6. Impact on SMEs 
7. Justification of thresholds 
8. Existing national legislation restricting access to public procurement markets 

 
In the terms of reference, a set of specific questions were formulated under these topics. 
This paper first gives a summary assessment of how the above eight topics were 
discussed in the Impact Assessment and then provides comments and additional 
information to the individual topics and specific research questions. 
 

SUMMARY ASSESSMENT 
 
Undoubtedly, much work has gone into the Impact Assessment and the findings and 
opinions expressed are based on solid knowledge. Extensive research has been 
undertaken with regard to the country-specific commitments under World Trade 
Organisation’s Government Procurement Agreement (GPA) and the factual situation of 
European market access in 22 key sectors in 13 key trading partners (partly “covered”, 
partly “uncovered” by international agreements). Elaborate models were drawn up to 
structure information on the current situation and to dimension impacts; and available - 
scarce – statistics were duly interrogated. 
 
The disadvantage from the reader’s perspective is that the models used in the document 
are complex, difficult to follow. Several Annexes and “methodological boxes” need to be 
studied to understand what has been done, and the descriptions of the methods are often 
too short to comprehend, even some gaps were detected here and there. Although this is 
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not customary in an Impact Assessment exercise, interlinked Excel sheets would have 
helped to follow up the calculations. 
 
A few impacts were not assessed in detail (on SMEs, working conditions, social and 
environmental criteria), and the impact of a possible reduction of imports and linked 
supply chain effects on jobs was apparently left out from the calculations. 
 
Dealing with a very complex topic and lacking detailed and robust data, the Impact 
Assessment had to strongly simplify, rely on expert judgement and make assumptions 
to fill data gaps in the calculations. The judgements assumptions seem mostly 
reasonable (although some of them may be contested). However, as the estimated 
impacts consequently rest to a very high degree on them, a sensitivity analysis to test the 
impact of different key assumptions or at least range estimates would have been 
warranted. 
 
The specific findings in relation to the eight topics – elaborated in detail in subsequent 
sections - are as follows: 
 
1. Openness of EU public procurement market 
 
The selection of the 22 key sectors for the detailed analysis is reasonable. The method 
used however cannot be seen as robust as it only allows for a very broad classification of 
market openness, and many follow-up assumptions and expert judgements were made to 
estimate the impact of the policy options.  
 
A detailed review of the de jure openness of the EU’s public procurement market – and a 
comparison with its key trading partners - under these 22 sectors is missing. While the 
Impact Assessment states that the EU’s market is de facto open, also for “uncovered” 
goods and services, there are in practice many possible hidden market entry barriers that 
can make it very difficult for third-country suppliers to access European public 
procurement.  
 
It was not possible within the boundaries of the assignment to undertake case studies on 
the openness of public procurement in 5 European capitals and 5 global cities. However, 
a review of contracts above the EU-thresholds awarded to third-country economic 
operators in 2011 reveals that these companies could access directly – i.e. not through EU 
subsidiaries or dealers – only a very small number of contracts (0.2% of all).  Contracts 
won by third country economic operators include a high number of relatively low value 
purchases of medical equipment and pharmaceuticals from (predominantly Swiss) 
specialised suppliers, but also high-value procurement of, for instance, rolling stock, 
fuels, or academic journals (EBSCO from the US). In terms of value, the league table of 
third countries is led by Switzerland by a wide margin; the United States and Turkey 
follow. 
 
2. Potential benefits of market opening 
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Further investigation of the method used needs to be undertaken. Comprehensive 
statistical data on contracts won by EU companies in third countries is not available; only 
Japan has disclosed figures within the WTO GPA framework. Data on infrastructure 
deals can possibly be procured from a fee-based service, and some countries have 
accessible national databases which might be interrogated (by people with the right 
languages skills). 
 
3. Impact on job creation of the different options 
 
The impact of the policy options on job creation is directly derived from the expected 
change in export volumes (new markets and retaliation), and does not account for jobs 
created in the EU from substituting imports with domestic production. The exact method 
used is not clear and could not be reproduced. As for job creation linked to export 
volumes, the method is likely to overestimate the impacts for the 12 trading partners 
analysed, but it does not include the impact from exporting to other third countries. 
 
The assumption that the same level of market opening should be calculated for four 
options (3A, 3B, 3C and 4) is not unreasonable, but it is of course not possible to give a 
reliable figure on the extent third countries will effectively open up their public 
procurement markets during negotiations. 
 
Impacts with regard to working conditions, and the respect of social and environmental 
objectives are only mentioned in the document but they are not properly assessed. 
 
4. Risk of retaliation and leverage creation 
 
This topic is not assessed in this draft report. 
 
5. Administrative burden of assessed options 
 
The method is not well described and hence difficult to follow. The Impact Assessment 
calculates with a much higher number of notifications than the explanatory part of the 
Commission’s proposal (34-45 notices per year expected). The administrative burden on 
companies only calculates with €5 per certification of origin, probably not taking 
appropriate account of the time and effort preparing these. No one-off administrative 
costs (setting up new procedures etc.) have been included in the calculations and the 
obligation to contracting authorities to indicate a possible waiver in the standard forms 
should also be considered an administrative burden. 
 
6. Impact on SMEs 
 
The Impact Assessment contains very little discussion of the impact of the policy options 
on SMEs. Overall, European SMEs are likely to benefit mostly from import replacement – 
i.e. supplying EU clients directly or as consortium partners or subcontractors – rather 
than securing (high-value) contracts on new export markets. Hence policy options that 
are linked with larger import replacement (3A and 3C) are the most beneficial for them. 
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7. Justification of thresholds 
 
The suggested threshold (€5 million) in Article 6 of the legislative proposal - exceeding 
GPA-thresholds for supplies and services by a wide margin – or optional thresholds have 
not been assessed in the document. Lower threshold may result in a larger share of 
imports rejected but probably more retaliation (hence relatively beneficial for domestic-
market-oriented European SMEs but negative for exporters: especially SMEs but also 
large enterprises). 
 
8. Existing national legislation restricting access to public procurement markets 
 
This has not been explored in this paper. 
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1.  OPENNESS OF EU PUBLIC PROCUREMENT MARKET 
 

Q1.1 Has the openness of the EU's public procurement market 
compared to other trading partners been properly evaluated?  
 
The method used in the document for assessing the openness of public procurement – 
as all subsequent analysis of impacts – rest solely on 22 selected sectors, which have 
been identified in Annex 5 as being very dependent on public procurement - potentially 
‘captive industries’ under individual general government expenditure categories (using 
the COFOG classification of government activities): 

 Defence 
 Aerospace 
 Postal machinery & airport sorting systems 
 Fire-fighting and sea rescue equipment and transport 
 Infrastructure construction and dredging 
 Construction materials 
 Railway equipment 
 Urban buses 
 Power generation 
 Water management and sewage 
 Waste management and other environmental services 
 Pharmaceuticals 
 Medical equipment 
 Specialised textiles 
 Business services (consulting, auditing/accounting, advertising, legal services) 
 Financial services 
 Oil, mining and gas exploration equipment 
 Fixed telecom equipment 
 Computer & IT equipment and software 
 Street lighting 
 Port equipment 
 Broadcasting equipment 

The selection was probably undertaken by expert judgement: there is no indication in the 
text that some data or other supporting evidence was used. However, the selection is 
seen as being reasonable. Whilst important sectors such as food and beverages or 
furniture are not included, it may be argued that the opening up of global public 
procurement markets would have limited impact on them as most of their revenues do 
not come from the public sector and the importance of global - as compared to local - 
markets is less pronounced. 
 
The 22 sectors are also categorised according to the level of skills required and ‘revealed 
quality elasticity’ (RQE). This latter classification is based on the relative apparent role of 
quality and price in the competitive position of goods and services exported. A product is 
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considered to have a high RQE if changes in the unit value of its exports over an earlier 
year are generally coupled in most bilateral trade relations of the EU with changes in the 
same direction in the net amount exported (i.e. volume of export minus volume of 
imports).1 In such a case, empirical data would ‘reveal’ that price is not the decisive 
factor of the competitiveness of that specific product. Conversely, the product would 
have a low RQE if, for instance, an increase in unit value would generally yield a 
decrease in net export volumes in the most important bilateral trade relations of the EU. 
The source for the classification of sectors is not shown in the text but it could be Aiginger 
(2000)2 or Janger et al. (2011)3. It should be noted that there are no natural thresholds 
separating high-, medium- and low-skill or RQE sectors and thus the distance between a 
medium and high-RQE sector may be smaller than between two high-RQE sectors. 
 
For the selected 22 sectors, separately for 12 key partner countries4 plus the EU, a degree 
of dependency from public procurement was assessed on a five-point scale5. This again is 
to a large extent based on expert judgement: the researchers were interrogating national 
legislation or websites of national authorities or contracting authorities to identify 
whether the main purchasers are private or public entities and whether calls for tender 
are conducted. 
 
The assessment of the degree of de jure and de facto market openness for the above 22 
sectors was done - for the 12 key partners - through a rather elaborate review of the (GPA 
or other) commitments of the third countries concerned towards the EU, including 
specific derogations. The sectors were classified into 3 categories of market openness: 
“not committed” (score of -1); “partly committed”, i.e. some international restrictions 
being present (0) and “fully committed“ (1), presented in a table. This approach allows 
only for a very broad classification, blurring considerable differences. However, the 
complexity of rules and derogations, as well as the difficulties when trying to weigh the 
significance of these against each other justifies the limited granularity of this assessment. 
 
This assessment for the EU (e.g. in the form of an additional table showing the 
commitments of the EU towards its key trading partners) is however missing from the 
Impact Assessment, there is consequently no comparison of the degree of market 
openness in the EU and its trading partners. The document merely explains that around 
85% of the EU’s public procurement market (this concerns above-threshold procurement 
                                                           

1 These calculations are done using data from Eurostat’s external trade (COMEXT) database. 

2 Aiginger (2000) Europe’s position in quality competition. Background Report for the European 
Competitiveness Report, European Commission, DG Enterprise. Available at: " 
http://ec.europa.eu/enterprise/newsroom/cf/_getdocument.cfm?doc_id=1854 

3 Janger et al. (2011) Structural Change and the Competitiveness of EU Member States. Available at: 
http://ec.europa.eu/enterprise/policies/industrial-
competitiveness/documents/files/structural_change_en.pdf  

4 United States, Japan, Canada, Korea, Israel, Mexico, China, Russia, India, Brazil, Turkey, 
Australia. 

5 0 – no dependency; 0.5 – almost no dependency; 1 – partial dependency; 1.5 – high dependency; 2 
– full dependency. 
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only) is committed under the GPA to other signatories - to increase to ca. 95% further to 
the recent conclusion of GPA negotiations. Defence procurement, Annex II B services and 
fuel purchases by utilities are excluded (“uncovered”), and concessions, railway 
operators and gas entities are implicitly uncovered by the agreement. It would be easy to 
present this information in relation to the 22 sectors in a table covering GPA signatories. 
However, the EU has also negotiated a series of specific derogations6 vis-à-vis certain 
third countries (examples given in the document concern access to public works and 
services of local contracting authorities for US operators; or access to urban transport 
tenders for Japanese operators), which would complicate the table. 
 
As for non-GPA relations, it is not explained in the Impact Assessment what kind of 
restrictions apply in respect to countries with which the EU has concluded a free trade 
agreement (FTA) or a Stabilisation and Association Agreement (SAA). Such agreements 
are generally vaguely phrased; for instance, The Economic Partnership, Political 
Coordination and Cooperation Agreement with Mexico7 e.g. talks in Article 10 on public 
procurement merely about a “gradual and mutual opening of agreed government 
procurement markets on reciprocal basis”, whilst the covered products, thresholds, 
procedural arrangements and timetables are determined by a Joint (EU-Mexico) Council 
decision. To set up the table on the openness of the EU public procurement market 
towards Europe’s main trading partners, all corresponding decisions in force (covered 
products, thresholds, possible exemptions) ought to be reviewed and processed. 
According to available information and a sample of countries, these agreements do 
however set up the same delineations as the EU’s GPA commitments. 
 
For gauging the de facto openness of the EU’s public procurement market, there are no 
clearly restrictive regulations apart from the price preference mechanism of Article 58 of 
the ‘Utilities’ Directive 2004/17/EC (although this stipulation is not taken forward in the 
Commission’s recent proposal for a new directive). It should however be noted that there 
is a wealth of possible hidden market entry barriers that are not regulated by 
international agreements but are often used by contracting authorities – e.g. requiring 
past working experience in the country concerned (“similar services rendered”), asking 
for country-specific certifications, publishing tender documents in national language 
only, not accepting documents issued in a different language without official translation, 
short deadlines (especially restricted procedures), etc. These are not quantifiable but can 
have a major impact on the opportunities of foreign bidders wishing to enter the market. 
 
The figures on the volume of “contestable” public procurement markets are equally 
rather broad estimates. As rightly pointed out in the Impact Assessment, detailed data 
on public procurement activities of third countries is unfortunately very difficult to 
procure. Table 3 on page 11 gives estimates on the total size (in billion euros) of public 
procurement markets committed under the GPA (above thresholds and covered by the 
agreement), i.e. de jure open, contestable markets. The calculations were made by DG 

                                                           

6 Available at: www.wto.org/english/tratop_e/gproc_e/eugene.doc 

7 Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2000:276:0045:0061:EN:PDF  

 12 



Briefing for a detailed appraisal of the Impact Assessment on rules concerning third countries’ reciprocal 
access to EU public procurement with a focus on 8 questions 

 

MARKT and are based on WTO estimates (for non-GPA countries) and partly probably 
on GPA statistical data provision according to Article XIX:5 for GPA signatories.  
 
It should be pointed out that the relevant market size, i.e. above-threshold public 
procurement, is only a fraction of the total public procurement volume. In its most recent 
publication on public procurement indicators8, the European Commission, DG MARKT 
estimates that the total expenditure by general government and utilities in the Member 
States (i.e. excluding the European institutions) on works, goods and services at 2,406 
billion in 2011, of which only €425 billion (17.7% of total expenditure, corresponding to 
3.4% of the EU’s combined GDP) was published in the EU’s Official Journal. 
 

Q1.2 Has the factual vs. legal openness of the EU public 
procurement market been assessed? 
 
There is a rather elaborate analysis of the de facto openness of third country public 
procurement markets (22 key sectors in 13 countries) in Annex 8, feeding into the treatise 
in Annex 3. The latter concludes that almost 75% of the above-threshold (GPA) 
procurement markets in the countries analysed are either de facto closed (via national or 

local price preference mechanisms9, discriminatory set asides, national or local 
establishment or content requirements) or can be potentially closed if existing restrictive 
measures were applied systematically (this mostly concerns ‘uncovered’ goods and 
services but certain measures even close markets which are de jure committed). Of course 
this estimate is again largely based on expert judgement on the strength and 
significance of discriminatory national measures and on the extent to which they are 
systematically applied in the country concerned. 

 
A similar systematic review of the de facto openness of the European public 
procurement market has not been undertaken. There is only limited discussion of 
factual openness, with the Impact Assessment simply stating that the EU market is 
factually completely open, which reduced the EU’s room of manoeuvre in negotiations. 
This is said to be confirmed by high-profile contracts awarded to third-country operators 
in “uncovered” areas, and especially areas where reciprocity is not granted. There are 
indeed no discriminatory rules in the EU such as the ones identified for third countries 
in Annex 8 (leaving aside Article 58 of the Utilities Directive No. 2004/17/EC), but access 
to the market can nevertheless be difficult in practice. A range of “soft” practical 
measures such as requesting relevant domestic track record, setting up of a local project 
office, employing local staff, asking for specific European standards or certifications can 
be seen as barriers to the entry of foreign participants. 
 

                                                           

8 http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/public-
procurement-indicators-2011_en.pdf 

9 National preference regimes are in place e.g. in Russia, Brazil or Turkey and local regimes in the 
United States, Australia, Canada and India. 
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Q1.3 Is the information on openness of public procurement markets 
provided in the Commission's impact assessment consistent? What 
about, notably, "uncovered" goods and services? 
 
The Impact Assessment states that EU public procurement markets are factually open 
also for “uncovered” goods and services (they are of course legally not open). One third 
of contracts awarded to non-EU companies (including their subsidiaries) concerns non-
covered procurement, e.g. in rolling stock for railways or metro, or construction of 
motorways. 
 
The factual openness of uncovered markets in third countries has not been analysed. 
This would have required an elaborate review of national legislation and its application 
separately for each sector (as in Annex 8 for the 22 key “covered” sectors) which would 
have been a disproportionate task. 

 

Q1.4 To underpin the situation - could data be provided on 
openness of public procurement in 5 European capitals and 5 
global cities (case study)? 
 
The idea for looking at cities may come from the Impact Assessment mentioning the 
example of urban transit systems, with information sourced from the subscription-based 
Infra-deals database (http://www.infra-deals.com). The document explains that most 
urban transport projects were not open under any international commitment. After 
studying available data (see answer to Q0), case studies on the openness of procurement 
in selected cities (within the limitations of this assignment) do not seem to be possible. It 
was possible however to interrogate contract award notices published on TED and 
conduct an elaborate analysis of contracts awarded to a third country in terms of Member 
State awarding the contract, country of the economic operator winning these contracts, 
the CPV code of the purchase, the type of awarding authority, type of procedure etc. This 
paper gives furthermore a brief overview of relevant Japanese procurement statistics 
published within the framework of the WTO GPA. 
 
The analysis of contract award notices published in the EU’s Official Journal (on the TED 
portal) in 2011 shows that only 964 out of 469,443 contracts (0.2% of all contracts; and 
2.2% of all cross-border contracts) above the EU-threshold were awarded directly to 
economic operators located in third countries (see Figures 1 and 2). This figure includes 
14 contracts awarded by French authorities to companies located in Monaco and 11 
Italian contracts going to companies located in San Marino which should of course not be 
considered third countries for the purpose of the new legislation - and maybe around one 
hundred contracts going to local suppliers within the context of Member State authories’ 
overseas operations (development aid projects, maintenance of military bases etc., most 
of which were tendered by UK authorities), which are also not in the focus of the 
legislation. Of the largest Member States, contracts were less likely to be awarded to 
third-country operators in France, Spain and Poland; whilst the rate was considerable 
above the EU average in the UK, Italy and Germany. The number of public contracts 
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with at least 50% of the value being spent on goods or services sourced from third 
countries is of course much higher than 964 – it is assumed that the majority of such 
sales is done through local affiliates or dealers, in a consortium led by an EU company or 
through being subcontractor to a general contractor from the EU. 
 
Figure 1 – Contracts above EU-thresholds won by third-country economic operators 
(2011) 

Member 
State 

Total 
number of 
contracts 

Domestic 
pro-

curement 

Cross-
border pro-
curement 

of which: 
third 

country 
operator 

Third 
country 

operator/ 
total 

Third 
country/ 

cross-border 
AT 3,291 2,907 384 21 0.6% 5.5% 
BE 6,010 5,148 862 12 0.2% 1.4% 
BG 6,995 6,888 107 9 0.1% 8.4% 
CY 1,051 970 81 5 0.5% 6.2% 
CZ 6,045 5,794 251 6 0.1% 2.4% 
DE 30,397 27,659 2,738 116 0.4% 4.2% 
DK 5,124 4,235 889 27 0.5% 3.0% 
EE 1,627 1,513 114 19 1.2% 16.7% 
ES 22,062 12,964 9,098 26 0.1% 0.3% 
FI 6,852 4,370 2,482 9 0.1% 0.4% 
FR 135,057 124,010 11,047 124 0.1% 1.1% 
GR 3,386 3,115 271 8 0.2% 3.0% 
HU 6,277 5,830 447 21 0.3% 4.7% 
IE 3,945 3,557 388 17 0.4% 4.4% 
IT 19,830 15,178 4,652 113 0.6% 2.4% 
LT 9,790 9,654 136 5 0.1% 3.7% 
LU 379 303 76 1 0.3% 1.3% 
LV 11,339 10,498 841 18 0.2% 2.1% 
MT 190 152 38 6 3.2% 15.8% 
NL 6,236 5,875 361 7 0.1% 1.9% 
PL 114,937 111,351 3,586 91 0.1% 2.5% 
PT 2,235 1,673 562 2 0.1% 0.4% 
RO 18,065 17,747 318 36 0.2% 11.3% 
SE 7,786 7,469 317 48 0.6% 15.1% 
SI 6,384 6,109 275 17 0.3% 6.2% 
SK 1,929 1,770 159 3 0.2% 1.9% 
UK 32,224 28,800 3,424 197 0.6% 5.8% 
EU-27 469,443 425,539 43,904 964 0.2% 2.2% 

Source: Own calculations based on contract award notices published on TED in 2011. 
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Figure 2 – Proportion of contracts above the EU-thresholds awarded to economic 
operators from third countries (2011) 

 

Source: Own calculations based on contract award notices published on TED in 2011. 
 
The aggregate value of contracts directly awarded to companies from third countries, for 
which information is available (538 contracts out of 964), was €1.5 billion (0.5% of all 
procurement above EU-thresholds). This may be grossed up to an overall estimate of 
some €2.8 billion assuming that the size of contracts with missing value data are similar 
to those with available figures. In reality the overall amounts paid out to third-country 
contractors under these contracts will be significantly lower as some of them are 
multiple framework contracts where third-country operators are only one out of 
several suppliers contracted. On the other hand, the volume of goods and services 
indirectly procured from third country operators via local affiliates, dealers, or via 
consortium or subcontracting arrangements where the lead contractor is from the EU is 
much higher. 
 
The share of procurement going to third-country companies ranged from less than 0.1% 
in Portugal, Slovakia, the Netherlands and the Czech Republic to above 2% in Cyprus, 
Malta, Bulgaria, Finland and Ireland (see Figures 3 and 4). Note however that a few high-
value contracts (’outliers’) had a very significant impact on this indicator, and the country 
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figures would be possibly evened out to a certain extent if data from other years were 
added. 
 
Figure 3 – Aggregate value of contracts above EU-thresholds won by third-country 
economic operators (only contracts where value is known), million euros (2011) 

Member 
State 

Aggregate 
value of 
contracts 

Domestic 
pro-

curement 

Cross-
border pro-
curement 

of which: 
third 

country 
operator 

Third 
country 

operator/ 
total 

Third 
country/ 

cross-border 
AT 2,452.7 2,279.7 172.9 12.6 0.5% 7.3% 
BE 4,974.0 4,542.0 431.9 4.6 0.1% 1.1% 
BG 2,024.4 1,772.9 251.6 82.4 4.1% 32.8% 
CY 801.6 486.7 314.9 226.0 28.2% 71.8% 
CZ 14,875.9 13,734.4 1,141.5 0.4 0.0% 0.0% 
DE 14,393.3 13,838.2 555.0 40.0 0.3% 7.2% 
DK 3,340.2 3,086.0 254.2 2.9 0.1% 1.1% 
EE 1,970.2 1,725.8 244.3 6.3 0.3% 2.6% 
ES 24,869.1 19,606.4 5,262.7 69.7 0.3% 1.3% 
FI 2,370.7 2,085.3 285.4 67.0 2.8% 23.5% 
FR 51,794.6 50,778.6 1,016.0 100.0 0.2% 9.8% 
GR 2,367.0 2,285.2 81.7 7.5 0.3% 9.2% 
HU 8,551.9 8,314.2 237.7 17.8 0.2% 7.5% 
IE 272.0 255.0 17.0 5.7 2.1% 33.6% 
IT 34,456.3 30,433.4 4,023.0 307.6 0.9% 7.6% 
LT 1,601.9 1,414.5 187.5 0.9 0.1% 0.5% 
LU* 1,692.2 295.5 1,396.7 : : : 
LV 6,926.8 6,857.3 69.5 13.8 0.2% 19.9% 
MT 182.1 141.1 41.0 8.8 4.8% 21.3% 
NL 7,118.6 6,904.7 213.9 0.2 0.0% 0.1% 
PL 44,230.9 37,876.0 6,354.9 53.5 0.1% 0.8% 
PT 2,503.0 2,065.8 437.3 0.9 0.0% 0.2% 
RO 10,800.1 8,711.1 2,089.0 86.4 0.8% 4.1% 
SE 1,146.7 1,124.9 21.8 3.9 0.3% 17.8% 
SI 859.7 803.1 56.6 2.3 0.3% 4.0% 
SK 1,908.9 1,817.2 91.7 0.6 0.0% 0.7% 
UK 68,278.4 67,090.3 1,188.2 417.6 0.6% 35.1% 
EU-27 316,763.2 290,325.3 26,437.9 1,539.5 0.5% 5.8% 

* No contracts awarded to third-country operators with a known contract value for Luxembourg 

Source: Own calculations based on contract award notices published on TED in 2011. 
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Figure 4 – Share of contracts above the EU-thresholds awarded to economic operators 
from third countries, in terms of value (only contracts where value is known) (2011) 

 

* No contracts awarded to third-country operators with a known contract value for Luxembourg 

Source: Own calculations based on contract award notices published on TED in 2011. 
 
From among the EU’s main trading partners, companies from Switzerland and the 
United States were the most successful in securing public contracts above the EU-
thresholds - together accounting for 53% of all contracts awarded to third-country 
operators - followed by Norwegian and Canadian enterprises (see Figure 5). These 
contracts include a high number of relatively low value purchases of medical equipment 
and pharmaceuticals from (predominantly Swiss) specialised suppliers, but also high-
value procurement of, for instance, rolling stock, fuels, or academic journals (EBSCO 
from the US). 
 
‘Other’ countries in the table include Nigeria with 60 contracts (of which 58 are supplies 
under a multiple framework agreement concerning medical equipment and/or 
pharmaceuticals for an African operation of the UK Government's Department for 
International Development - DFID), as well as Monaco and San Marino with 14 and 11 
contracts, respectively. 
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Figure 5 – Number of contracts above EU-thresholds won by economic operators from 
selected third countries (2011) 

Trading partner Works Supply Service TOTAL 

Switzerland 9 230 42 281 
United States 1 149 83 233 
Norway 2 42 25 69 
Canada 1 37 24 62 
China (incl. Hong Kong)  21 9 30 
Croatia  15 11 26 
India  10 12 22 
Russia  8 13 21 
Japan  13 5 18 
Israel 1 10 5 16 
Turkey 2 10 2 14 
Korea  8 1 9 
Australia 1 4 3 8 
South Africa  2 2 4 
Brazil  3  3 
Others 4 106 38 148 
Total 21 668 275 964 

Source: Own calculations based on contract award notices published on TED in 2011. 
 
In terms of value, the league table of third countries is led by Switzerland by a wide 
margin; the United States and Turkey follow (see Figure 6).10 Around 60% of the 
contract volume has been won by companies located in EFTA and candidate countries, 
Monaco or San Marino. Intriguingly, the table reveals that some of the key trading 
partners of the EU (China, India) play only a miniscule role in public procurement 
through direct contracting – although, evidently, much higher volumes of goods and 
services from these countries can access European public procurement markets through 
local affiliates or dealers (these goods or services could still be subject to restrictions). 
 
Figure 6 – Aggregate value of contracts above EU-thresholds won by economic operators 
from selected third countries (only contracts where value is known), million euros (2011) 

Trading partner Works Supply Service TOTAL 

Switzerland 7.5 441.3 23.8 472.5 
United States 2.8 81.6 61.2 145.6 
Turkey 12.7 108.1 0.1 120.9 
Russia - 84.3 2.1 86.4 
Canada 27.6 12.6 46.0 86.2 
Japan - 59.6 2.2 61.8 
Korea - 59.1 - 59.1 
Brazil - 58.8 - 58.8 

                                                           

10 Factually, Liechtenstein comes second on the list due to the inclusion of a company registered 
there (Jetion Solar) in a large UK multiple framework contract concerning the supply of micro 
(solar) power generation technologies worth €251 million. The company is however only one of 
many companies shortlisted and its share of the contract value is likely to be correspondingly low. 
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Croatia - 22.3 35.8 58.1 
Israel 12.5 15.5 5.1 33.0 
China (incl. Hong Kong) - 19.4 2.6 22.0 
Norway - 12.4 8.4 20.8 
Australia - 3.9 8.0 12.0 
India - 3.5 0.2 3.7 
South Africa - 0.2 - 0.2 
Others 12.7 278.2 7.6 298.4 
Total 75.8 1,260.7 203.0 1,539.5 

Source: Own calculations based on contract award notices published on TED in 2011. 
 
Further analysis of the data shows that the supply of transport equipment, construction 
material, printed matter, as well as the provision of construction work and 
architectural, construction and engineering services are the sectors with the largest 
sums involved in procurement going to operators from ‘covered’ third country operators 
– i.e. excluding contracts won by EFTA and candidate countries as well as companies 
from Monaco, San Marino (see Figure 7). 
 
Figure 7 – Top 10 CPV categories by the aggregate value of contracts above EU-
thresholds won by economic operators from ‘covered’ third countries (only contracts 
where value is known), million euros (2011) 

CPV CPV name 
Combined 

value 
Share of 

total 

34 
Transport equipment and auxiliary products to 
transportation 156.0 26.0% 

44 
Construction structures and materials; auxiliary products to 
construction (excepts electric apparatus) 132.2 22.0% 

45 Construction work 49.1 8.2% 
22 Printed matter and related products 48.4 8.1% 

71 
Architectural, construction, engineering and inspection 
services 46.1 7.7% 

72 
IT services: consulting, software development, Internet and 
support 25.9 4.3% 

31 
Electrical machinery, apparatus, equipment and 
consumables; Lighting 25.4 4.2% 

38 Laboratory, optical and precision equipment (excl. glasses) 19.9 3.3% 

79 
Business services: law, marketing, consulting, recruitment, 
printing and security 19.0 3.2% 

73 
Research and development services and related consultancy 
services 11.2 1.9% 

 Other 67.6 11.3% 
 Total 600.7 100.0% 

Source: Own calculations based on contract award notices published on TED in 2011. 
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2.  POTENTIAL BENEFITS OF MARKET OPENING 
 

Q2.1 What about the potential benefits of new markets, has the 
value of these markets in EURO been consistently and correctly 
assessed? 
 
(This needs further investigation; the method is rather complex) 
 

Q2.2 Are there any more precise figures in terms of turnover of 
contracts won by EU companies in third countries? 
 
No comprehensive dataset could be identified. Generally, obtaining comparable 
international data on public procurement is a difficult task. Data provided by third 
countries through WTO within the GPA framework is sparse and does not include 
information on the number and value of contract won by EU companies, with the 
exception of Japan. 
 
Still, there are data sources – if not for all countries of interest – that could be used, 
although that would need significant additional time and effort. A useful fee-based 
international database containing information on large infrastructure projects, Infra 
Deals (http://www.infra-deals.com) has already been mentioned in the Impact 
Assessment. 
 
There are also a few accessible national databases (such as the TED in the EU) in some 
third countries from which information may be requested or which could be interrogated 
by a person with the right language skills to compile statistics on the number and value 
of contracts won by European companies, for instance http://www.usaspending.gov/ in 
the United States. 
 

3.  IMPACT ON JOB CREATION OF THE DIFFERENT OPTIONS 
 

Q3.1 What about the consistency and assumption of methodology 
used for evaluating the impact on job creation and working 
conditions within the public procurement internal market and 
impact on EU environmental and social standards of the different 
options?  
 
The impact of the policy options on job creation is directly derived from the expected 
impact on export volumes; in specific: 

 from additional expected export due to market opening; and  
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 from losses in existing exports expected due to retaliatory actions. 
 
As indicated in the main text and briefly explained in Annex 7 (page 17), a fixed ratio 
between export and corresponding job creation was assumed: 15 additional jobs for 
every €1 million of additional exports. This ratio is said to be calculated on the basis of 
the symmetric input-output tables for the EU-27 and individual Member States11. It is 
mentioned in Annex 7 that for this calculation the current export volumes have been 
divided by the total number of jobs in the sectors concerned12. However, the method - as 
it was not explained in the document in more detail - is not clear, and it could not be 
replicated by looking at the relevant data sources. According to the input-output table 
for the EU-27, total exports in 2007 accounted for €1,627 billion, whereas the Impact 
Assessment talks about €1,382 billion. The level of domestic production of goods and 
services was €11,011. In the same year, there were 220,435,100 persons employed in the 
EU as per Eurostat data.13 If we assume – as was probably done in the study – that the 
share of all jobs in the economy generated by export (i.e. not only the 22 key sectors!) 
equals the share of exports in total domestic production, the result would be 32.6 million 
jobs involved directly or indirectly in generating exports, whilst the Impact Assessment 
calculated 21.4 million jobs. 
 
Another possibility is that the share of export to overall domestic production was only 
applied to employment figures for the 22 key sectors, individually. In this case, a 
correspondence table between the 22 key sectors and the sectors used in the input-output 
tables as well as in the Eurostat employment tables would be helpful. In this case, 
however, the knock-on job creation in the industries supplying these sectors would have 
had to be taken additionally into account, via the input-output tables. 
 
Although sufficient information to review and analyse the exact method used is not 
available in the document, it can be presumed that it carries the possibility for certain 
biases: 
 

1. The method probably leads to an overestimation of the potential of additional 
EU exports to create/safeguard European jobs. The Impact Assessment itself 
mentions that the method does not take into account efficiency gains and spare 
capacity; but there are at least three other reasons why the fixed ratio applied 
may be a significant overestimation: 
 most of the 22 sectors identified in study as being dependent upon public 

procurement are highly capital-intensive, i.e. their direct employment 
generation potential is lower than that of other sectors which were included 
in the calculations; 

                                                           

11 Available at: 
http://epp.eurostat.ec.europa.eu/portal/page/portal/esa95_supply_use_input_tables/data/work
books 

12 The number of jobs by sector can be sourced from Eurostat. 

13 Employment (main characteristics and rates) - annual averages [lfsi_emp_a] 
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 European access to third country public procurement markets will probably 
dominated by relatively large contracts (they will be above GPA-thresholds), 
thus by large enterprises which generally have less labour-intensive 
production processes than smaller enterprises who are also included in 
export statistics; 

 projects undertaken in third country public procurement markets would by 
all probability have a higher local or at least non-EU content - including local 
staff - than general exports (note that products such as foodstuff are also 
included in the statistical method, which are usually not dependent on the 
existence of local staff), considering that authorities are likely to formulate 
such requirements or that bidders are likely to improve their chances of 
winning the contract – as well as ensuring effective delivery – by teaming up 
with local providers. 

2. Evidently, the method cannot take account of the fact that the positive impacts 
of the policy options in terms of additional exports will occur in different 
sectors and different Member States – all with very different employment-
generation potential. The document did not analyse in more detail which export 
markets are likely to be opened up (to a larger extent) to European economic 
operators, mainly due to uncertainties about what the EU, even with its increased 
leverage, could achieve in trade negotiations. 

3. All export and associated employment impacts were calculated only in relation 
to the 12 key trading partners of the EU. Evidently, the policy options will also 
impact on other bilateral trade relationships. A review of trade statistics (i.e. all 
international trade, not only public procurement-related trade) shows that the 12 
partner countries selected only account for about half of the EU’s exports and 
imports (see Figure 8). EFTA members, candidate countries and ACP partners - 
many of which are in the “Least Developed Country” category - against which 
public procurement restrictions will most probably not introduced, account 
roughly for an additional 25%. Therefore we may assume that the calculated 
impacts of the policy options on additional export volumes and the 
corresponding job creation effects can be increased by about 50%. 

4. Most importantly, the employment impacts stemming from a reduction in 
imports and the wider supply chain impacts seem to be missing from the 
assessment (see more detail below). 

5. Some of the minor working assumptions used for the calculations may also be 
challenged; for instance, under Option 2A, the assumed 50% usage of Article 58 
of the Utilities Directive to reject offers from third countries seems to be too high, 
considering the current unwillingness of contracting authorities and entities to 
use this option – and that the proposal for a revised Directive does not retain this 
Article. The assumed rate of rejection under option 3B of 25% may also be too 
high – the Impact Assessment itself is referring in the problem description to the 
unwillingness of authorities to reject attractive offers from third countries (this is 
also linked to a perceived legal uncertainty). 
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Figure 8 – International trade in goods and services of the EU27, by selected partner 
countries, 2011 (million euro) 

International trade in 
goods 

International trade in 
services (BoP statistics) 

Total 
Trading 
partner 

Export Import Export Import Export Import 

United States 263,791 191,515 145,548 140,159 409,339 331,674 
Japan 49,018 69,229 21,802 15,909 70,820 85,138 
Canada 29,885 30,406 15,937 10,093 45,822 40,499 
Korea 32,510 36,175 9,021 4,522 41,531 40,697 
Mexico 23,909 16,815 5,820 3,181 29,729 19,996 
Israel 16,885 12,739 4,740 3,353 21,625 16,093 
China 136,372 293,692 26,245 18,314 162,617 312,006 
Russia 108,355 199,922 24,085 14,253 132,440 214,175 
India 40,558 39,683 11,426 10,843 51,984 50,525 
Brazil 35,752 38,940 11,466 7,139 47,219 46,078 
Turkey 73,096 48,143 9,429 14,787 82,525 62,930 
Australia 31,159 14,944 15,905 7,342 47,064 22,286 
12 key partners 
total 841,290 992,201 301,424 249,896 1,142,714 1,242,097 
EFTA partners 189,278 190,977 102,222 67,285 291,500 258,262 
Candidate 
countries 

89,927 59,021 12,598 22,221 102,525 81,242 

ACP partners 81,811 89,522 36,165 23,516 117,976 113,038 
Other extra-
EU27 trade 

357,033 392,486 151,532 119,984 508,565 512,470 

Extra-EU27 
total 1,559,339 1,724,207 603,941 482,902 2,163,280 2,207,109 
Intra-EU27 total 2,805,931 2,739,965 759,429 696,376 3,565,360 3,436,341 
Total 4,365,270 4,464,172 1,363,372 1,179,277 5,728,642 5,643,450 

Source: Eurostat, International trade in services (since 2004) [bop_its_det]; EU27 trade by SITC product 
group since 1999 [ext_st_eu27sitc] 
 

Q3.2 Is it consistent that for very different scenarios the same figure 
of jobs created has been calculated?  
 
The Impact Assessment calculates with an additional export volume of €2 billion for 
policy option 2A, and with €4 billion for policy options 3A, 3B, 3C and 4, assuming that 
the EU will be able to obtain open access to all markets at the 12 key trading partners 
where these trading partners have offensive trade interests (and are therefore very 
interested in gaining access to the corresponding European markets). The additional 
export volumes, as explained in the document, are expected to be a result of the increased 
leverage of the EU to negotiate more favourable trading terms with these third countries. 
 
Whilst it would seem odd that the same figure has been used for four different policy 
options, this is not an unreasonable assumption. It is not possible to foretell the 
outcomes of the negotiations, and the ‘realistic’ estimate of €4 billion in additional 
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exports can be contested, but relatively small differences in the policy options will 
probably not have a significant impact on the EU’s leverage/negotiation power or on the 
trading partners’ offensive interests, hence on the expected additional export volumes. 
 
It should be also noted that the assessment does make a distinction between the policy 
options in terms of level of rejected imports and related supply chain effects; as well as 
the expected level of retaliation from third countries. These effects modify the ultimate 
expected impacts significantly. 
 

Q3.3 Has the impact on jobs from both exports and stemming from 
procurement of domestic goods and services been evaluated?  
 
One crucial gap in the calculations is omitting the impact on job generation from 
replacing imports with domestic production in cases where offers from third-country 
economic operators will be rejected. The policy options for which the impacts were 
quantified (i.e., 2A, 3A, 3B, 3C and 4) assume that, if implemented, a certain amount of 
third-country imports will be rejected by contracting authorities and entities. Estimates 
were made in the Impact Assessment on what the volume of this would be, and also on 
the volume of European export built into this import volume (supply chain impact) that 
would not materialise in case of a rejection. One part of the rejected imports will be 
replaced by imports from other countries, e.g. GPA-signatories against whom no 
restrictions are applied. However, the remaining part of rejected imports will be 
produced within the EU, thus clearly having an employment impact, which has not been 
estimated in the Impact Assessment. 
 
Figure 9 overleaf makes an attempt to dimension the job creation impact of import 
rejection, together with the supply chain effects coming from European content of 
rejected bids not materialising. A very crude assumption of 50% was made to estimate 
the proportion of rejected import replaced by European production. It should be noted 
though that the volume of rejected bids may have been overestimated by the Impact 
Assessment, as explained in the section above (point 5 in the list). Notably, the assumed 
50% usage of Article 58 of the Utilities Directive or the assumed rate of rejection under 
option 3B of 25% could to be too high, considering the unwillingness of authorities to 
reject attractive offers from third countries. 
 
The table also summarises the expected impacts from additional export and retaliation, 
already calculated in the Impact Assessment. 
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Figure 9 – Estimated impact of the policy options on additional EU export and 
corresponding job creation 

Import rejection / 
wider supply chain 
effects 

Retaliation (normal 
scenario) Additional export 

Policy 
option 

Value 
Job 
creation 
impact* 

Value 
Job 
creation 
impact 

Value 
Job 
creation 
impact 

Total job 
creation 
impact** 

2A €1 bn 7,500 -€0.4 bn -6,000 €2 bn 30,000 31,500 
3A €4.1 bn / 

-€0.6-0.8 
bn 

24,800-
26,300 

-€1.1 bn -16,500 €4 bn 60,000 68,300-
69,800 

3B €1 bn / 
-€0.1-0.2 
bn 

6,000- 
6,800 

-€0.3 bn -4,500 €4 bn 60,000 59,500- 
60,300 

3C €3.1 bn / 
-€0.4-0.6 

18,800-
20,300 

-€0.8 bn -12,400 €4 bn 60,000 66,400-
67,900 

4 €2 bn / 
-€0.3-0.4 

12,000-
12,800 

-€1 bn -15,000 €4 bn 60,000 57,000-
57,800 

5 no 
analysis 

no 
analysis 

no 
analysis 

no 
analysis 

no 
analysis 

no 
analysis 

no analysis 

6 no 
analysis 

no 
analysis 

no 
analysis 

no 
analysis 

no 
analysis 

no 
analysis 

no analysis 

 *A ballpark estimate assuming that 50% of the imports rejected will be replaced by imports coming from 
other third countries (e.g. GPA signatories) with similar supply chain effects and that the employment 
generation ratio of import avoided - i.e. domestic production - equals that of additional exports. 
** Total of the three estimations; carries some overestimation as explained above. 
 

Q3.4 What is the impact of the proposal (notably Articles 6, 10 and 
7) with regard to working conditions and respect of environmental 
and social criteria set at EU and national level? 
 
Article 6 of the Commission’s proposal sets out the right of contracting authorities and 
entities – subject to approval from the Commission - to reject under certain conditions 
bids concerning non-covered goods services from third-country bidders. It furthermore 
establishes the procedure for the exclusion and the terms under which the Commission 
would give its approval.  
 
Article 10 empowers the Commission to adopt implementing acts that would temporarily 
limit the access of non-covered goods and services originating from a third country to 
European public procurement if restrictive procurement measures of third countries lead 
to a lack of substantial reciprocity in market opening (exclusion of tenders or a 
mandatory price penalty). 
 
Article 7 requires contracting authorities and entities in case they wish to accept 
abnormally low tenders concerning non-covered goods or services and originating 
outside the EU to inform all tenderers about their intention and the reasons for it. 
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The Impact Assessment says very little in relation to the expected impacts of the 
options on working conditions, environmental and social standards on the internal 
market. It is known that very substantial differences exist between social and 
environmental regulations in force in the EU and most third countries. Whilst European 
regulations are relatively strict (even if economic operators do not always abide by the 
rules in practice, as witnessed in the work national labour inspectorates and other 
authorities), rules and their enforcement are currently much laxer in the majority of 
emerging markets and developing countries. 
 
The document briefly discusses, in a qualitative manner, that barriers to third country 
goods and services may undermine the incentive of foreign firms to adopt stricter 
environmental and social standards – although the impact is considered to be merely 
marginal. As the only concrete example, it is outlined in the document that the enhanced 
application of Article 58 of the Utilities Directive (which is however not retained in the 
current reform proposal of the Commission!) could negatively impact the worldwide 
diffusion of EU standards in utilities' sectors (Buses in Clean Vehicles Directive). 
Examples for knock-on effects on social standards and working conditions (child labour, 
forced labour) are only shortly mentioned in the assessment, even though the results of 
the stakeholder consultation (Annex 2) elaborate on these topics. It is of course important 
to note that these impacts are occurring elsewhere, i.e. not on the EU’s internal market. 
 
As concerning impacts occurring in the EU, reduced imports (more domestic EU 
production) are very likely to lead to shorter transport distances, hence a slightly lower 
burden on the environment. Conversely, it may be added that an increase in EU exports 
to third countries (as it generates economic activity in the EU as well as long-haul 
transports) may lead to an additional environmental burden. Increased export volumes 
of successful export-oriented industries (mostly quality-intensive industries with highly 
skilled labour and higher wages) through better market access, and rejecting foreign 
companies who may aggressively undercut domestic rivals by not offering the same 
working conditions can only improve the overall situation in terms of working 
conditions in the EU. 
 
The Impact Assessment could however not quantify these impacts. Firstly, the 
evolution of standards and their enforcement depend on many complex factors: national 
legislation may change, and most economic operators will probably continue making 
efforts to comply with higher environmental (and even social) standards for products 
intended for developed markets, as this would be necessary to successfully compete on 
these markets. Secondly, it may also be argued that the expected impacts of the options 
on trade volumes are relatively small in the first place, when compared to the volume of 
total imports or the size of the European public procurement market. Knock-on effects 
on environmental and social standards are therefore likely to be so marginally small 
that an Impact Assessment will indeed not be able to quantify them. 
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4.  RISK OF RETALIATION AND LEVERAGE CREATION 

(not assessed in this paper) 
 

Q4.1 Is there evidence of the Commission's assumption that the 
more an option limits access to foreign goods and services the 
higher the risk of retaliation is?  
 

Q4.2 Is the Commission's estimate of the risk of retaliation consistent 
and based on evidence and a proper methodology?  
 

Q4.3 Has the potential of leverage for market opening in third 
countries being properly assessed?  
 

Q4.4 Taking into account game-theory - what assumptions can be 
made about the risk of retaliation for each of the proposed options 
and possibilities to create leverage for negotiations through this 
instrument?  
 
(Not assessed in this paper) 
 

5.  ADMINISTRATIVE BURDEN OF ASSESSED OPTIONS 
 

Q5.1 Is the estimation of the number of notification cases correct?  
 
The method for estimating the number of expected notification cases per policy option 
is not well described in the document (note we talk about different kind of 
notifications). Usually only the end result of the calculations is given under the 
assessment of impacts for the policy options (Annex 4). For instance, under option 3A the 
document explains that if contracting authorities have to send a full notification to the 
European Commission to issue waivers for instance for computers, fuel, medical 
equipment and pharmaceuticals, then the total administrative burden will amount to 
€1,989,000. From this it is not clear what the number of notification cases would be; or 
what costs the estimation refer to and which bodies would incur these costs. 
 
In 2011, the total number of tenders above the EU thresholds published on TED was 
168,160.14 The Impact Assessment says that the relevant sectors - computers, fuel, medical 
                                                           

14 European Commission (2012) Public Procurement Indicators 2011. Available at: 
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equipment and pharmaceuticals – represent 15% of this amount, i.e. 25,224 tenders. If 
contracting authorities would decide to indicate the waiver for all these procedures, the 
number of notifications would be 25,224, corresponding to an estimated cost per 
notification of €79. Evidently, the number of cases will be much lower than that.  
 
For option 3B, the document calculates with 554 notifications by dividing the expected 
volume of purchases concerned (€1.1 billion) by the average value of public contracts 
(which is hence around €2 million). It is not clear at this stage how the expected volume 
was calculated. This should relate to the same 25,224 tenders per year in the sectors 
concerned (with an overall value much higher than that). Furthermore, it is also not clear 
what type of contracts the average contract size figure relates to: all public contracts 
above the EU-thresholds or GPA thresholds; above-threshold contracts in the sectors 
concerned; contracts for ‘covered’ goods? The number of notification cases is paired with 
a cost estimate of €97,859 affecting contracting authorities (4 hours of work, an average 
cost of €44 per hour). 
 
This calculation method, when reversely applied, would result in an expected 11,260 
notification cases (44.6%) for option 3A, which still seems to be too high. 
 
All of the calculations seem to be in stark contrast with the explanatory notes to the 
legislative proposal, in which the Commission explains that it expects to receive only 35-
45 notices per year. 
 

Q5.2 What about the methodology to estimate the additional 
administrative burden? How detailed and reliable is the 
assessment?  
 
The calculations are generally difficult to follow. All the items included in the 
assessment of administrative burden seem to be on-going costs, calculated at a per 
annum basis. Apparently no one-off administrative costs have been calculated (for 
setting up new internal procedures and templates, procuring legal advice to cope with 
the new legislation, providing general information on the changes to bidders etc.), 
although these may be significant. Many authorities are affected: the Commission’s 
Annual Public Procurement Implementation Review for 2012 puts the number of 
contracting authorities and entities in the EU - on the basis of information received from 
Member State - at a minimum of 250,000.15 
 
The calculations undertaken to estimate the administrative burden on companies, 
stemming from producing certificates of origin, is not clear and can’t be easily 
reproduced. For instance, for policy options 3A and 3B, the Impact Assessment sets the 
                                                                                                                                                               
http://ec.europa.eu/internal_market/publicprocurement/docs/modernising_rules/public-
procurement-indicators-2011_en.pdf 

15 Available at: 
http://ec.europa.eu/internal_market/publicprocurement/docs/implementation/20121011-staff-
working-document_en.pdf 
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costs for the certificates of origin at €3,450,000; calculating with €5 for one certificate 
(690,000 cases).  
 
As explained above, the total number of tenders above the EU thresholds published on 
TED was 168,160 in 2011 (estimated to correspond to close to 500,000 single lots). In case 
the relevant sectors - computers, fuel, medical equipment and pharmaceuticals – indeed 
represent 15% of this amount, as written in the document, this would bring us to 25,224 
tenders (representing at least 80-90,000 lots, considering that especially pharmaceuticals 
tend to be procured in tenders comprising several lots). On average, each specific contract 
(lot) receives 6.5 offers16, therefore the number of certificates required will be around 
165,000 per annum if we calculate with one certificate per tender and around 520-580,000 
if a certificate is required for each lot. Even the latter estimate is lower than the number 
given in the Impact Assessment.  
 
However, the monetary cost for the certification is almost surely only a small fraction of 
the total administrative cost. The cost of time needed to assemble the information for the 
document, assembling, reviewing and authorising it at the company (before requesting 
certification from the relevant authority) will exceed the calculated €5 by far. This unit 
value estimate on the cost to economic operators for one certificate of origin comes from 
an earlier Impact Assessment on the Rules of origin for the Generalised System of 
Preferences (GSP).17 A total working time of one hour was estimated in the paper for 
preparing and requesting the certification of origin for each consignment, which was then 
multiplied with an average labour cost of €5. Evidently, the average labour cost in GPS 
beneficiary countries is much lower than in developed industrial economies which are 
part of the possible target group of the proposed regulation. If staff from European 
companies is involved, the per unit cost will be considerably higher. The companies may 
also incur a service fee if e.g. a logistic service provider or freight forwarding agent is 
commissioned to procure the certificate of origin. 
 
For option 3A, the Impact Assessment explains that the obligation to contracting 
authorities to indicating a possible waiver in the standard forms does not constitute an 
administrative burden. Even though the standard forms are indeed mandatory, filling 
out fields that were not included in the past should be considered a new information 
obligation and thus involves administrative burden. If contracting authorities decided 
to indicate the waiver for all procedures concerning computers, fuel, medical equipment 
and pharmaceuticals (25,224 tenders above the EU thresholds in 2011 if the 15% ratio 
assumed in the Impact Assessment is correct) and calculating only with one hour staff 
time, this would amount to an additional €1.1 million per annum when calculating with 
the same hourly cost (€44) than the Impact Assessment (under option 3B). 

                                                           

16 This was done on the full database of contract award notices published on TED between 2009 and 
2012. 

17 European Commission (2007) Impact assessment on Rules of origin for the Generalised System of 
Preferences (GSP). TAXUD/C5/RL D(2007). Available at: 
http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_origin/preferential/article
_777_en.htm 
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Under option 3B, the Impact Assessment tries to calculate the opportunity cost of time 
delays. If the waiting time for a Commission decision for a notification case is 6-8 weeks, 
and if the value of all the concerned contracts had been put in a bank for that period. This 
yields, with an annual interest rate of 3% a cost estimate of €38 million. If the volume of 
underlying goods and services to be procured is at around €8-10 billion, then this 
calculation is correct and acceptable, although it does not count with opportunity costs 
to tenderers, including for deposits (if no interest is paid). 
 

Q5.3 What about the additional costs for each contracting authority 
in relation to the volume of the public procurement?  
 
(not yet explored) 
 

Q5.4 How sound is the estimate of the number of cases for 
notification? 
 
See answer to question 5.1. 
 

6.  IMPACT ON SMES 
 

Q6.1 To what extent the impact for SMEs has been evaluated? 
 
One of the general objectives of the legislative proposal is to “boost the 
internationalisation of SMEs in a globalised economy”. However, despite the apparent 
importance of the topic, there is little discussion in the Impact Assessment of the 
impact of policy options on SMEs.  
 
The problem assessment (the main text and Annex 3) mentions that SMEs face particular 
difficulties to overcome local establishment and national content requirements in third 
countries. Establishing a subsidiary abroad comes with technical difficulties and high 
costs (chiefly costs of legal and tax advisory) relative to the financial means of SMEs – 
especially micro- and small enterprises - and such an investment would also entail a 
business risk not commensurate to the revenues expected from the operations. Based on 
this and other barriers, the Impact Assessment assumes that SMEs cannot participate in 
third-country public procurement that is not legally committed internationally (where no 
restrictions can be applied). 
 
The internationalisation of SMEs is also mentioned as a cross-cutting impact, albeit only 
explaining that the contribution of the policy options to this general objective will depend 
on the countries and sectors opened up to European companies (better access to the 
Russian public procurement market is said to be most beneficial for companies from 
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Poland or Bulgaria, which is debatable – highly specialised companies from the leading 
European economies may have even better opportunities). 
 
The above trends or impacts were not quantified in the document. One of the 
comments of the Impact Assessment Board to the draft version of the assessment 
concerned was that the magnitude of the problem for SMEs has not been dimensioned. 
As explained in Annex 10, this has not been done in the follow-up work either due to lack 
of available data. 
 
It is indeed very difficult to find relevant data. There is some quantitative evidence that 
SMEs’ proportion in cross-border procurement is lower than in domestic procurement 
– even for relatively high-value contracts (subject to GPA). Data is only available for the 
EU27’s internal procurement market but the findings here can probably be indicative of 
third-country procurement. The most recent estimates on SMEs’ access to public 
procurement were published in GHK’s 2010 study prepared on behalf of DG Enterprise 
and Industry.18 According to these estimates, 60% of all contracts above the EU-
thresholds – with a combined value reaching 34% of the total value of above-thresholds 
contracts - were awarded to SMEs (as the single or lead contractor) between 2006 and 
2008. An update of the study – using a refined methodology involving more manual 
checking of company information – is currently undertaken by a consortium including 
PricewaterhouseCoopers, Ecorys and GHK. First results show that in 2009, SMEs’ 
proportion among companies winning public contracts above the EU-thresholds was 56% 
for domestic procurement and only 50% for cross-border procurement; in terms of value, 
SMEs’ share in cross-border procurement was only 20%, compared to 28% in domestic 
procurement. 
 
22% of the identified cross-border contracts awarded to SMEs concerned construction 
work, 11% the purchase of laboratory, optical and precision equipment, whereas 
transport equipment (and auxiliary products to transportation) and industrial machinery 
accounted for 5% each. 
 
Figure 10 – SMEs’ share in domestic and (direct) cross-border procurement in the EU, 
above the thresholds (2009) 

 Micro Small Medium 
SMEs 
total 

Large 

Number of contracts 
- domestic 1,441  1,613  1,426  4,480  3,502 

- cross-border 31  31  36  98  97 

In percentage 
- domestic 18%  20%  18%  56%  44% 

- cross-border 16%  16%  18%  50%  50% 

Aggregate value of 
contracts (million euros) 19,916  36,438  47,680  104,034  265,675 

                                                           

18 GHK (2010) Evaluation of SMEs’ access to public procurement markets in the EU. Prepared for 
the European Commission. Available at: http://ec.europa.eu/enterprise/policies/sme/business-
environment/files/smes_access_to_public_procurement_final_report_2010_en.pdf 
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- domestic 
- cross-border 232  163  1,132  1,528  6,293 

In percentage 
- domestic 5%  10%  13%  28%  72% 

- cross-border 3%  2%  14%  20%  80% 

Source: Sample of contract award notices published on the EU’s procurement portal TED in 2009; size class 
of winners identified through employment and annual turnover data sourced from Dun&Bradstreet. 
 
The analysis of intra-EU cross-border procurement also confirms that proximity and a 
common language are decisive factors in cross-border procurement patterns: 
companies are more likely to tender for – and win - contracts in a neighbouring country, 
especially if the regions concerned are speaking the same language. The assumption that 
SMEs from countries on the EU’s external borders as well as Spain, France, Belgium, 
Ireland, and the UK (for the common language with many third countries) will benefit 
the most of market opening is therefore probably correct, although countries with a 
strong and successful export-oriented SME-sector such as Germany, Italy, the 
Netherlands, Sweden or Denmark should also be mentioned. 
 
It must be noted, however, that large value contracts, especially those above €5,000,000 – 
the proposed threshold for the application of the new regulation – are very rarely won by 
SMEs. The current update study shows that only 16% of contracts above €5,000,000 euro, 
13% in terms of combined value, were awarded to an SME (including SME-led consortia). 
SMEs may of course also benefit from large value contracts as (non-leading) consortium 
partners, subcontractors or unnamed suppliers. 
 
Interestingly, SMEs are not mentioned in the Impact Assessment as possible 
beneficiaries of import replacement in case bids from third countries are rejected in 
European public procurement. In fact it can be assumed that the policy options will 
generate stronger (positive) impacts in this area than in the access to third markets. SMEs 
are in general much more likely to win public contracts on their domestic market than 
abroad. This applies also to cases where SMEs work as subcontractors.  
 
The public procurement markets in question are relatively high-value contracts which are 
normally dominated by large enterprises. For reference, Figure 11 presents the GPA 
thresholds applicable for EU public procurement. Given the size of contracts, SMEs are 
probably more likely to be included as subcontractors than winning contracts in third 
countries on their own. Large enterprises should however more often rely on local SMEs 
than foreign ones, hence European SMEs will have considerably more business 
opportunities in domestic public procurement than in a third country. 
 
Figure 11 – Thresholds for the application of the GPA in the EU, in Special Drawing 
Rights (SDR) 

Entities concerned Supplies Services Works 

Central government 
entities 

130,000 SDR 
(ca. 150,000 EUR) 

130,000 SDR 
(ca. 150,000 EUR) 

5,000,000 SDR 
(ca 5,770,000 EUR) 

Sub-central 
government entities 

200,000 SDR 
(ca. 230,000 EUR) 

200,000 SDR 
(ca. 230,000 EUR) 

5,000,000 SDR 
(ca 5,770,000 EUR) 
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Other entities 400,000 SDR 
(ca. 460,000 EUR) 

400,000 SDR 
(ca. 460,000 EUR) 

5,000,000 SDR 
(ca 5,770,000 EUR) 

 

Q6.2 Are there some options more beneficial for SMEs than others? 
 
There is a relatively broad consensus among economists that protectionism in most 
sectors – considering retaliations and the additional burden on economic operators to 
bypass restrictions - is harmful in the long term to all economies. In the short term, and 
especially if limited retaliation is expected, barriers to market access of third-country 
producers or service providers may bring benefits to domestic companies. Under the 
assumption that European SMEs are much more likely to profit from import replacement 
(from rejection of third-country bids) than from the opening up of new export markets, 
policy options that will bring a greater rejection rate should be more beneficial for 
domestic SMEs in general – at least those that are not specifically relying on export 
markets. According to the Impact Assessment, the two policy options generating the 
most bid rejection are 3A (about €4.1 billion) and 3C (about €3.1 billion). On the other end 
of the scale, the value of rejections for option 4 is only estimated to reach €2 billion and 
options 2A and 3B only €1 billion. If these estimates are broadly correct, and if the level of 
retaliation does not significantly exceed assumptions, policy options 3A and 3C should 
be more beneficial for European SMEs, at least in the short term. Exceptions are SMEs 
that specifically target third country markets. 
 
Figure 12 – Estimated volume of rejected import under the policy options 

 2A 3A 3B 3C 4 

Volume of import rejected €1 bn €4.1 bn €1 bn €3.1 bn €2 bn 
Source: Impact Assessment 
 

7.  JUSTIFICATION OF THRESHOLDS 
 

Q7.1 Has the 5 Mio. EURO threshold been assessed? Have the 
reasons in terms of cost and benefits been assessed for setting up 
this threshold? 
 
Article 6 of the legislative proposal defines the threshold for applying the new 
procedures (exclusion of tenders from third countries) at €5,000,000. This is the same 
threshold than set out for the EU27 in the GPA for public works; it does however exceed 
the GPA-thresholds for supplies and services by a wide margin (the thresholds are for 
both €130,000-400,000, depending on the type of authority). The number of tenders above 
this proposed threshold account for about 7% of all EU procurement published in the 
Official Journal, and its combined value accounts for about 61% of the total procurement 
market above the EU-thresholds. 
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The Impact Assessment has apparently made no attempt to assess these or other 
optional thresholds (for instance, lower levels for supplies and services) or the related 
costs and benefits. Theoretically, pushing the threshold down the GPA-thresholds would 
result in a situation where the overwhelming majority of procurement above the EU-
thresholds would be subject to the new legislation – this would have beneficial impacts 
on SMEs focusing on the domestic market as third-country competitors might be rejected 
for many lower-value contracts which are more accessible for SMEs. On the other hand, 
applying very low thresholds would be probably seen as unreasonably strict by the EU’s 
trading partners and elicit more retaliatory actions, hurting exporting industries (first and 
foremost exporting SMES, but also large companies – even though the latter have better 
opportunities circumventing restrictions through local affiliates). 
 

Q7.2 Is the estimation of the number of notification cases correct? 
 
See answer to Q5.1. 
 

8.  EXISTING NATIONAL LEGISLATION RESTRICTING ACCESS 
TO PUBLIC PROCUREMENT MARKETS (not assessed in this paper) 

 

Q8.1 Is there any more detailed information available on the 
existing national and regional legislation restricting access to public 
procurement markets?  
 

Q8.2 Which mechanisms have been put in place and can any 
lessons be drawn from this legislation?  
 
 


