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Symbols for procedures

* Consultation procedure
majority of the votes cast

**I Cooperation procedure (first reading)
majority of the votes cast

**II Cooperation procedure (second reading)
majority of the votes cast, to approve the common  position
majority of Parliament’s component Members, to reject or amend 
the common position

*** Assent procedure
majority of Parliament’s component Members except  in cases 
covered by Articles 105, 107, 161 and 300 of the EC Treaty and 
Article 7 of the EU Treaty

***I Codecision procedure (first reading)
majority of the votes cast

***II Codecision procedure (second reading)
majority of the votes cast, to approve the common position
majority of Parliament’s component Members, to reject or amend 
the common position

***III Codecision procedure (third reading)
majority of the votes cast, to approve the joint text

(The type of procedure depends on the legal basis proposed by the 
Commission.)

Amendments to a legislative text

In amendments by Parliament, amended text is highlighted in bold italics. In 
the case of amending acts, passages in an existing provision that the 
Commission has left unchanged, but that Parliament wishes to amend, are 
highlighted in bold. Any deletions that Parliament wishes to make in 
passages of this kind are indicated thus: [...]. Highlighting in normal italics is 
an indication for the relevant departments showing parts of the legislative 
text for which a correction is proposed, to assist preparation of the final text 
(for instance, obvious errors or omissions in a given language version). 
Suggested corrections of this kind are subject to the agreement of the 
departments concerned.
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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a directive of the European Parliament and of the Council on 
combating late payment in commercial transactions (recast)
(COM(2009)0126 – C7-0044/2009 – 2009/0054(COD))

(Ordinary legislative procedure – recast)

The European Parliament,

– having regard to the Commission proposal to the European Parliament and the Council 
(COM(2009)0126),

– having regard to Article 251(2) and Article 95 of the EC Treaty, pursuant to which the 
Commission submitted the proposal to Parliament (C7-0044/2009),

– having regard to the Communication from the Commission to the European parliament 
and the Council entitled "Consequences of the entry into force of the Treaty of Lisbon for 
ongoing interinstitutional decision-making procedures" (COM(2009)0665),

– having regard to Article 294(3) and Article 114 of the Treaty on the Functioning of the 
EU,

– having regard to the opinion of the European Economic and Social Committee;

– having regard to the Interinstitutional Agreement of 28 November 2001 on a more 
structured use of the recasting technique for legal acts1,

– having regard to the letter of ... from the Committee on Legal Affairs to the Committee on 
the Internal Market and Consumer Protection in accordance with Rule 87(3) of its Rules 
of Procedure,

– having regard to Rule 87 and 55 of its Rules of Procedure,

– having regard to the report of the Committee on the Internal Market and Consumer 
Protection and the opinions of the Committee on Legal Affairs and of the Committee on 
Industry, Research and Energy (A7-0000/2010),

A. whereas, according to the Consultative Working Party of the legal services of the 
European Parliament, the Council and the Commission, the proposal in question does not 
include any substantive amendments other than those identified as such in the proposal 
and whereas, as regards the codification of the unchanged provisions of the earlier acts 
together with those amendments, the proposal contains a straightforward codification of 
the existing texts, without any change in their substance,

1. Adopts the position hereinafter set out, taking into account the recommendations of the 
Consultative Working Party of the legal services of the European Parliament, the Council 
and the Commission;

                                               
1 OJ C 77, 28.3.2002, p. 1.
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2. Calls on the Commission to refer the matter to Parliament again if it intends to amend the 
proposal substantially or replace it with another text;

3. Instructs its President to forward its position to the Council, to the Commission and to the 
national parliaments.

Amendment 1

Proposal for a directive
Recital 16

Text proposed by the Commission Amendment

(16) Surveys show that public authorities 
often require contractual payment periods 
for commercial transactions that are 
significantly longer than 30 days. 
Therefore, payment periods for 
procurement contracts awarded by public 
authorities should be as a general rule 
limited to a maximum of 30 days.

(16) Surveys show that public authorities 
often require contractual payment periods 
for commercial transactions that are 
significantly longer than 30 days. 
Therefore, payment periods for 
procurement contracts awarded by public 
authorities should be as a general rule 
limited to a maximum of 30 days. 
However, longer payment schedules, 
including in the case of staggered 
payments, should remain possible where 
this is objectively justified in the light of 
the particular nature or features of the 
contract, such as in the case of large 
construction projects.

Or. en

Justification

The amendment should be read in conjunction with Article 7a (new) of the Rapporteur. See
the justification for Article 7a (new).

Amendment 2

Proposal for a directive
Recital 17

Text proposed by the Commission Amendment

(17) Late payment is particularly 
regrettable if it occurs despite the debtor’s 
solvency. Surveys show that public 
authorities often pay invoices very late 
after expiration of the applicable payment 

(17) Late payment is particularly 
regrettable if it occurs despite the debtor’s 
solvency. Surveys show that public 
authorities often pay invoices very late 
after expiration of the applicable payment 
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period. Public authorities may face lighter 
financing constraints because they may 
benefit from more secure, predictable and 
continuous revenue streams than private 
undertakings. At the same time, they 
depend less than private undertakings on 
building stable commercial relationships 
for the achievement of their aims. 
Consequently, public authorities may have 
less incentive to pay on time. In addition, 
many public authorities can obtain 
financing at more attractive conditions than 
private undertakings. Therefore, late 
payment by public authorities not only 
leads to unjustified costs for private 
undertakings, but to inefficiency in general. 
It is therefore appropriate to introduce 
correspondingly higher dissuasive 
compensation in case of late payment by 
public authorities.

period. Public authorities may face lighter 
financing constraints because they may 
benefit from more secure, predictable and 
continuous revenue streams than private 
undertakings. At the same time, they 
depend less than private undertakings on 
building stable commercial relationships 
for the achievement of their aims. 
Consequently, public authorities may have 
less incentive to pay on time. In addition, 
many public authorities can obtain 
financing at more attractive conditions than 
private undertakings. Therefore, late 
payment by public authorities not only 
leads to unjustified costs for private 
undertakings, but to inefficiency in general.

Or. en

Justification

The amendment should be read in conjunction with Article 4a (new) which provides for equal 
sanctions for businesses and public authorities. See justification for Article 4a (new).

Amendment 3

Proposal for a directive
Recital 17 a (new)

Text proposed by the Commission Amendment

(17a) The European Union institutions 
are in a situation comparable to that 
of the public authorities of the Member 
States with regard to their financing and 
commercial relationships. The maximum 
payment periods for public authorities as 
set out in this Directive accordingly apply 
to the European Union institutions.

Or. en
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Justification

The amendment should be read in conjunction with Article 2, paragraph 2. The Rapporteur 
considers that the Directive should apply to the European Union institutions.

Amendment 4

Proposal for a directive
Recital 18 a (new)

Text proposed by the Commission Amendment

(18a) This Directive sets out specific 
criteria for assessing the possible 
unfairness of contract terms, having 
regard to the particular features of 
transactions between undertakings, or 
between undertakings and public 
authorities, which significantly differ 
from those of transactions involving 
consumers.

Or. en

Justification

The amendment clarifies that the specific criteria for assessing the possible unfairness of 
contract terms as set out in this Directive have been developed having regard to the 
particular features of transactions between undertakings, or between undertakings and public 
authorities which significantly differ from those of  transactions involving consumers. 

Amendment 5

Proposal for a directive
Recital 20 a (new)

Text proposed by the Commission Amendment

(20a) In order to facilitate compliance 
with the provisions of this Directive, 
Member States should encourage 
recourse to mediation or other means of 
alternative dispute resolution.

Or. en
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Justification

The Rapporteur wishes to encourage the usage of mediation and other means of alternative 
dispute resolution.

Amendment 6

Proposal for a directive
Article 2 – point 2

Text proposed by the Commission Amendment

(2) "public authority" means any 
contracting authority, as defined by
Directive 2004/18/EC;

(2) "public authority" means any 
contracting authority or entity within the 
meaning of Directive 2004/17/EC of the 
European Parliament and of the Council 
of 31 March 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors1, Directive 
2004/18/EC and Directive 2009/81/EC of 
the European Parliament and of the 
Council of 13 July 2009 on the 
coordination of procedures for the award 
of certain works contracts, supply 
contracts and service contracts by 
contracting authorities or entities in the 
fields of defence and security2, as well as 
any of the institutions, bodies, offices and 
agencies of the European Union;
1 OJ L 134, 30.4.2004, p. 1.
2 OJ L 216, 20.8.2009, p. 76.

Or. en

Justification

The Rapporteur considers it important to include transactions by utility undertakings falling 
into the scope of the Directive 2004/17/EC and transactions within the meaning of the 
Directive 2009/81/EC in the Directive's regime for public authorities. The Directive's regime 
for public authorities should also apply to the institutions of the EU.
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Amendment 7

Proposal for a directive
Article 4 – paragraph 1 - point c

Text proposed by the Commission Amendment

(c) for a debt of EUR 10 000 or more, a 
sum equivalent to 1% of the amount for 
which interest for late payment becomes 
payable.

(c) for a debt of EUR 10 000 or more, a 
fixed sum of EUR 100.

Or. en

Justification

An open-ended 1% compensation rate payable on late payments of EUR 10,000 or more 
could involve significant and disproportionate costs for larger value transactions and may not 
reflect actual costs. The Rapporteur is of the view that there should be a fixed upper ceiling 
for the compensation of recovery costs. 

Amendment 8

Proposal for a directive
Article 4 a (new)

Text proposed by the Commission Amendment

Article 4a
Lump-sum compensation

1. Member States shall ensure that, when 
interest for late payment becomes payable, 
the creditor is entitled to obtain from the 
debtor any of the following amounts:
(a) compensation equal to 2 % of the 
amount due from the date when interest 
becomes payable;
(b) compensation equal to 4 % of the 
amount due after 45 days from the date 
when interest becomes payable;
(c) compensation equal to 5 % of the 
amount due after 60 days from the date 
when interest becomes payable.
2. The compensation referred to in 
paragraph 1 shall be additional to the 
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interest for late payment and to the 
compensation for recovery costs. 
3. The amount of the compensation 
referred to in paragraph 1 shall not 
exceed EUR 50 000.

Or. en

Justification

The Rapporteur supports equal treatment of undertakings and public authorities as regards to 
sanctions for late payment. She proposes a progressive system with an overall capping of 
EUR 50.000.

Amendment 9

Proposal for a directive
Article 5 – paragraph 2 – point b – final wording (new)

Text proposed by the Commission Amendment

However, for public authorities operating 
in the healthcare sector, the time limits 
referred to in points (i) to (iii) shall be 60 
days.

Or. en

Justification

The Rapporteur proposes a 60 days harmonised payment period for public authorities 
operating in the health care sector. This exception takes into account the specific 
organisation of health care systems and the different arrangements in the Member States.

Amendment 10

Proposal for a directive
Article 5 – paragraph 4

Text proposed by the Commission Amendment

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
for in paragraph 2(b), unless it is 
specifically agreed between the debtor and 

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
for in paragraph 2(b), unless it is 
specifically agreed between the debtor and 



PE438.475v01-00 12/17 PR\803760EN.doc

EN

the creditor and is duly justified in the light 
of particular circumstances such as an 
objective need to schedule payment over a 
longer period.

the creditor and is objectively justified in 
the light of the particular nature or 
features of the contract.

Save in the case of staggered payment 
arrangements, the period of payment shall 
never exceed 60 days.

Or. en

Justification

It should be made possible for public authorities to derogate from the harmonised 30 days of 
payment period only in the cases which are very well justified. The derogation from the 30 
days payment period shall remain an exception and it should be provided for that the 
provision is not being used as a loophole. The Rapporteur further supports the establishing of 
60 days as a maximum length of the payment period. 

Amendment 11

Proposal for a directive
Article 5 – paragraph 5

Text proposed by the Commission Amendment

5. Member States shall ensure that when 
interest for late payment becomes payable, 
the creditor is entitled to a lump sum 
compensation equal to 5 % of the amount 
due. This compensation shall be 
additional to the interest for late payment.

deleted

Or. en

Justification

The amendment needs to be read in conjunction with the insertion of Article 4 a (new).

Amendment 12

Proposal for a directive
Article 7 – title

Text proposed by the Commission Amendment

Transparency Transparency and awareness-raising
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Or. en

Justification

The amendment needs to be read in conjunction with changes made to Article 7.

Amendment 13

Proposal for a directive
Article 7 – paragraph 1 a (new)

Text proposed by the Commission Amendment

Member States shall, where appropriate, 
use professional publications, promotion 
campaigns or any other functional means 
to increase awareness of the remedies 
against late payment among businesses.

Or. en

Justification

The empirical evidence provided by the Commission in its impact assessment shows that 
businesses are sometimes not aware of the remedies against late payment. The Rapporteur 
thinks that the implementation of the directive should be accompanied by awareness-raising 
targeted at undertakings and in particular SMEs, informing them about their rights.

Amendment 14

Proposal for a directive
Article 7 – paragraph 1 b (new)

Text proposed by the Commission Amendment

Member States may encourage the 
establishment of prompt payment codes 
which set out clearly defined payment 
time limits and a proper process for 
dealing with any payments that are in 
dispute, or any other initiatives that tackle 
the crucial issue of late payment and 
contribute to developing a culture of 
prompt payment which supports the aims 
of this Directive.

Or. en
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Justification

The Rapporteur pointed out in her working document that late payment can be only combated 
with a wide-range of complementary measures. These measures should include the use of 
positive naming of payers and the spread of best practices to promote timely payment, 
including instruments such as prompt payment codes. 

Amendment 15

Proposal for a directive
Article 7 a (new)

Text proposed by the Commission Amendment

Article 7a
Payment schedules

This Directive shall be without prejudice 
to the ability of parties to agree, subject to 
the relevant provisions of applicable 
national law, on payment schedules 
providing for the amounts due to be paid 
by instalments over a period of time. In 
such cases, where any of the instalments 
is not paid at the agreed date, interest, 
compensation and other penalties 
provided for in this Directive shall be 
calculated solely on the basis of overdue 
amounts.

Or. en

Justification

Staggered payment arrangements may contribute to ensure liquidity of businesses and SMEs 
in particular. In this connection, the Rapporteur considers it appropriate to clarify: (1) that 
parties to a commercial transaction remain entirely free to agree, subject to the application of 
the relevant provisions of national law, on arrangements of this kind; and (2) in the event of 
late payment of one instalment, interest, compensation and other penalties should be 
calculated solely on the basis of overdue amounts.
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EXPLANATORY STATEMENT

Introductory Remarks

Your Rapporteur considers that the Commission’s proposal makes an important contribution 
to tackling the problem of late payment, given that it improves the functioning of the internal
market, taking into account especially the situation of small and medium-sized enterprises. 

Your Rapporteur supports the core elements of the Commission's proposal, but also proposes 
a number of substantive amendments, notably as regards to sanctions, the definition of public 
authorities and harmonised payment periods for public authorities.

Given that late payment is a phenomenon with numerous and interlinked causes, it can be 
only combated with a wide-range of complementary measures. Your Rapporteur therefore 
considers that a purely legalistic approach which aims at improving remedies for late payment 
is necessary but not sufficient. The Commission’s “hard” approach with a focus on harsh 
sanctions and disincentives must be broadened to include "soft" measures with a focus on 
providing positive incentives to combat late payment. In addition, practical measures, such as
the use of electronic invoices, should be encouraged in parallel to the implementation of the 
Directive.

Your Rapporteur highlights that it is only the combined impact of the late payment Directive 
and other measures that can eventually lead to a new commercial culture which is more prone 
to timely payment and in which late payment is considered as an unacceptable abuse of the 
client's position and a breach of contract and not as a normal practice. 

Your Rapporteur emphasises that whilst the Directive will not solve all problems of the 
financial crisis, it is an important tool in tackling current and future challenges. 

In more detail, the main elements of your Rapporteur’s position on the Commission’s 
proposal are the following:

Compensation for Recovery Costs

Your Rapporteur considers that an open-ended 1% compensation rate payable on late 
payments of 10,000 EUR or more could involve significant and disproportionate costs for 
larger value transactions and may not reflect actual costs. There should be a fixed upper 
ceiling of 100 EUR for the compensation of recovery costs. 

Staggered Payment Arrangements

Your Rapporteur takes the view that Member States should be able to retain payment 
arrangements providing for amounts due to be paid by instalments over a given period of 
time. Such advance instalments are a common practice in a number of Member States, 
including Germany and Italy, particularly with regard to large work and/or services supplies, 
notably construction projects. It is indeed quite usual in the construction sector to provide for 
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payments to be made by instalments, subject to partial fulfilment of the corresponding 
contractual obligations. 

Your Rapporteur emphasises that staggered payment arrangements may contribute to ensure 
liquidity of businesses and SMEs in particular. In this connection, your Rapporteur considers 
it appropriate to clarify that, on the one hand, the parties to a commercial transaction remain 
entirely free to agree, subject to the application of the relevant provisions of national law, on 
arrangements of this kind; and, on the other hand, that, in the event of late payment of one 
instalment, interest, compensation and other penalties should be calculated solely on the basis 
of overdue amounts.

Harmonised payment periods for public authorities

Your Rapporteur considers that derogations from the 30 days payment period shall remain an 
exception. While some flexibility is needed, the derogations should indeed be used only in 
specific circumstances. The last sentence of Article 5, paragraph 4 ("duly justified in the light 
of particular circumstances such as an objective need to schedule payment over a longer 
period") is somewhat ambiguous and creates confusion, especially as regards to its 
application to staggered payments.

Your Rapporteur suggests a more precise wording of the possibility for derogating from the 
30 days which still allows for the necessary flexibility to take into account justified cases for a 
longer payment period. She further supports the establishing of 60 days as a maximum length 
of the payment period for public authorities.

Equal sanctions for undertakings and public authorities

Your Rapporteur supports a more balanced approach to the treatment of undertakings and 
public authorities. Whilst she supports a differential treatment of undertakings and public 
authorities as regards to the payment periods, she considers that equal rules on sanctions shall 
apply to undertakings and public authorities.  

Your Rapporteur furthermore considers that 5% of the amount due from when the interest for 
late payment becomes payable is not a proportionate sanction. Moreover, it would not provide 
an incentive to pay back the amount earlier once the payment is already late. The debtor 
would pay the same sum (5% of the sum due) independently of whether the payment is 
effected one day or one year after the interest of late payment becomes payable.

Your Rapporteur proposes a gradual and progressive system whereby the debtor would pay 
2% of the sum from the date when interest for late payment becomes payable and 4% of the 
sum from the 45th day after the interest for late payment becomes payable with an increase to 
5% after 60 days from the date when interest becomes payable. The Rapporteur also proposes 
that the penalty should never be more than 50,000 EUR.

Inclusion of utility undertakings (Directive 2004/17/EC) in the regime of public authorities

Your Rapporteur supports including the commercial transactions of utility undertakings 
within the meaning of the Directive 2004/17/EC in the proposal's regime for public 
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authorities. She considers that, similar to public authorities, utility undertakings enjoying
special or exclusive rights can rely on constant (or, at least predictable) revenues. Therefore, 
utility undertakings should be treated in the same way as public authorities.

Positive incentives and accompanying measures

Your Rapporteur proposes amendments which aim at broadening the Commission’s approach 
and at shifting its focus from a purely legalistic approach to an incentive-based approach. 
Firstly, she wishes to encourage Member States to use prompt payment codes, positive 
naming and other similar instruments that tackle the crucial issue of late payment and 
contribute to developing a culture of prompt payment which supports the aims of this 
Directive. Secondly, she proposes that Member States shall use professional publications, 
promotion campaigns or any other functional means to increase awareness of the remedies 
against late payment among businesses. Thirdly, your Rapporteur wishes to encourage the use 
of the usage of mediation and other means of alternative dispute resolution.

Draft Opinion of the Legal Affairs Committee 

The Rapporteur takes note of the amendment of the Rapporteur of the Committee on Legal 
Affairs to include terms relating to payment periods in the scope of Article 6 which falls 
under the competence of the JURI Committee, following an agreement between the IMCO 
and the JURI Committee. She wishes to express her support for this amendment. 


