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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on modernisation of public procurement
(2011/2048(INI))

The European Parliament,

– having regard to Directives 2004/18/EC and 2004/17/EC on procedures for the award of 
public contracts1 and Directive 2007/66/EC on review procedures concerning the award of 
public contracts2,

– having regard to the Commission Green Paper on the modernisation of EU public 
procurement policy (COM(2011)0015),

– having regard to the Commission Green Paper on expanding the use of e-procurement in the 
EU (COM(2010)0571),

– having regard to its resolution of 6 April 2011 on a single market for enterprises and 
growth3,

– having regard to its resolution of 18 May 2010 on new developments in public 
procurement4,

– having regard to its resolution of 3 February 2009 entitled ‘Pre-commercial procurement:
driving innovation to ensure sustainable high-quality public services in Europe’5,

– having regard to the Commission Communication ‘Smart Regulation in the European 
Union’ (COM(2010)0543),

– having regard to the Commission Communication ‘Towards a Single Market Act. For a 
highly competitive social market economy. 50 proposals for improving our work, business 
and exchanges with one another’ (COM(2010)0608),

– having regard to Professor Mario Monti’s report of 9 May 2010 on ‘A new strategy for the 
single market’,

– having regard to Commission staff working document SEC(2010)1214,

– having regard to the report on ‘Evaluation of SMEs’ access to public procurement markets 
in the EU’6,

– having regard to the Commission Communication ‘Public procurement for a better 
environment’ (COM(2008)0400),

                                               
1 OJ L 134, 30.4.2004, p. 1.
2 OJ L 335, 20.12.2007, p. 31.
3 Texts adopted P7_TA(2011)0146.
4 Texts adopted, P7_TA(2010)0173.
5 OJ C 67E, 18.3.2010, p. 10.
6 http://ec.europa.eu/enterprise/policies/sme/business-
environment/files/smes_access_to_public_procurement_final_report_2010_en.pdf
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– having regard to the Commission Communication ‘Think Small First – a ‘Small Business 
Act’ for Europe’ (COM(2008)0394),

– having regard to the Commission Communication ‘Europe 2020 Flagship Initiative.
Innovation Union’ (COM(2010)0546),

– having regard to the opinion of the Committee of the Regions on the Green Paper on ‘The 
modernisation of EU public procurement policy – towards a more efficient European 
market’,

– having regard to the opinion of the European Economic and Social Committee on the 
Green Paper on ‘The modernisation of EU public procurement policy – towards a more 
efficient European market’,

– having regard to the opinion of the European Economic and Social Committee on the 
Green Paper on expanding the use of e-procurement in the EU,

– having regard to Rule 48 of its Rules of Procedure,

– having regard to the report of the Committee on the Internal Market and Consumer 
Protection and the opinions of the Committee on International Trade, the Committee on 
Budgetary Control, the Committee on Employment and Social Affairs, the Committee on 
Environment, Public Health and Food Safety, the Committee on Industry, Research and 
Energy and the Committee on Regional Development (A7-0000/2011),

A. whereas a properly functioning procurement market is of essential importance with a view 
to fostering the single market, stimulating competition and innovation, promoting a high 
level of environmental and climate protection and social inclusion, and achieving optimal 
value for citizens, businesses and taxpayers,

1. Welcomes the Commission Green Paper and the broad consultation process as a starting 
point for the revision of the Public Procurement Directives, in compliance with the 
provisions of the Treaty of Lisbon and the jurisprudence of the European Court of Justice 
(ECJ), and in line with the revised state aid rules;

2. Points out that public procurement rules have become overly complex and too detailed, 
leading to costly and burdensome administrative procedures; recommends simplification 
as far as possible, with clarifications where necessary; points out that the increased use of 
information technology will also play a major role in reducing administration and costs, 
and that European initiatives on e-procurement should therefore be aligned with the 
reform of the procurement rules;

First task: improving legal clarity

3. Asks for clarification of the scope of the directives; recalls that the main purpose of public 
procurement is the purchase of goods, works and services by public authorities to 
accommodate the needs of their citizens; points out that there must be a direct benefit for 
the contracting authority in order for a procedure to qualify as public procurement;
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4. Calls for clarification of the definitions in the directives – for example the definition of a 
‘body governed by public law’ – in line with the jurisprudence of the ECJ;

5. Recalls its resolution of May 2010 on recent developments in public procurement, which 
took note of the ECJ case-law and took the view that public-public cooperation was not 
subject to public procurement rules as long as the following criteria were met: that the 
purpose of the partnership was the provision of a public-service task conferred on all the 
local authorities concerned and that the task was carried out solely by the public 
authorities concerned, i.e. without the involvement of private capital; underlines that those 
clarifications should be codified in the procurement directives;

6. Underlines the exclusion of service concessions from the scope of European procurement 
rules; notes the Commission’s intention to propose separate legislation on service 
concessions; takes the view that this should be dealt with in the review of the directives 
only in order to avoid any further fragmentation of the legislation;

7. Emphasises that the current classification of A and B service categories should be 
maintained in so far as ‘lighter’ provisions for B services have their justification in their 
characteristics as mainly locally or regionally provided services;

8. Asks the Commission to review the Remedies Directive as soon as possible and to bring it 
into line with the revised Public Procurement Directives;

Second task: developing the full potential of public procurement – best value for money

9. Takes the view that, in order to develop the full potential of public procurement, the 
criterion of the lowest price should be removed, and that in principle there should be only 
one option for the award of contracts: the most economically advantageous tender –
including the entire life-cycle costs of the relevant goods, services or works – should be 
chosen;

10. Underlines the fact that whether or not a product or service has been sustainably produced 
is rightly considered to be a characteristic of the product which can be used as a criterion 
for comparison with products or services that have not been sustainably produced; points 
out that the scope for including requirements regarding the production process in the 
technical specifications for all types of contracts should be clarified; points to the 
Wienstrom case, which has become the classic example of how and why production 
characteristics can be categorised as technical specifications;

11. Points out that increased awareness of the environmental and climate impact of products 
and activities means that the possibility for public authorities to favour local suppliers 
should be considered, and the extent to which internal market rules allow this examined;

12. Emphasises that any extension of the EU procurement rules into the ‘what to buy’ area 
would represent a significant change to the current regime which should be carefully 
assessed; doubts that this would contribute to simplifying and streamlining, but fears 
rather that it would lead to more complicated rules with many exemptions which would be 
difficult to administer in practice;
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Third task: simplifying the rules and allowing more flexible procedures

13. Points out that the directives are too detailed and have become increasingly technical and 
complex, at the same time the legal risk of non-compliance with these rules has increased 
considerably for contracting authorities and suppliers alike; notes that the fear of 
challenge leads to a risk-averse approach, which stifles innovation and sustainable 
development, resulting far too often in the cheapest price being opted for instead of the 
best value;

14. Advocates clear and simple rules with a reduction in the level of detail and greater 
reliance upon the general principles of transparency, equal treatment and 
non-discrimination;

15. Advocates that negotiated procedures with prior announcement be allowed as a standard 
procedure; takes the view that further safeguards against abuse should be introduced in the 
form of requirements for written documentation; urges the Commission to include more 
flexible provisions for framework agreements in the directives;

16. Reiterates its insistence on the systematic admission of alternative bids (or variants), as 
they are crucial to promoting and disseminating innovative solutions; stresses that 
specifications referring to performance and functional requirements and the express 
admission of variants give tenderers the opportunity to propose innovative solutions;

17. Regrets that tenderers have only limited opportunities to rectify omissions in their bids; 
asks the Commission, therefore, to elaborate on what omissions may be rectified by 
bidders and what additional adjustments are allowed and on how to guarantee 
transparency and equal treatment;

18. Points out that the contracting authorities should have the possibility to benefit from 
previous experience with a tenderer on the basis of an official evaluation report; 
recommends setting a time limit for exclusions, which should guarantee transparency and 
objectivity;

19. Criticises the Green Paper’s failure to mention the shortcomings, the lack of expertise and 
knowledge about procurement; stresses the importance of promoting professionalism on 
the part of both contracting authorities and market operators; recommends setting up a 
network of centres of excellence within the existing national frameworks;

Fourth task: improving access for SMEs

20. Emphasises that ready access to public procurement for SMEs is crucial in order to 
maintain employment and sustainable development; stresses that simplifying the 
procedures will facilitate SMEs’ access and enable them to participate on a more equal 
and fairer footing;

21. Asks the Commission to increase awareness of the importance of splitting contracts into 
lots, and to consider the implementation of the ‘apply or explain’ principle, whereby rules 
on matters such as division into lots must be complied with, or the failure to comply 
explained;
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22. Proposes that self-declarations be allowed where feasible, and that original documents be 
requested only from the shortlisted candidates or the successful tenderer; asks the 
Commission to promote the option of a ‘procurement passport’, preferably in the form of 
a standardised electronic registration system at national level, since a passport of this kind 
would demonstrate that an operator has the declarations and documentation that are 
requested; believes that this would save considerable time and costs;

23. Instructs its President to forward this resolution to the Council, the Commission and the 
governments and parliaments of the Member States.
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EXPLANATORY STATEMENT

This year marks the 40th anniversary of European public procurement law. The entry into 
force on 26 July 1971 of Council Directive 71/305/EEC concerning the coordination of 
procedures for the award of public works contracts is an event seldom recalled. The 
Commission Green Paper on the modernisation of EU public procurement policy mentions 
the directive only once. Nonetheless, the anniversary offers an occasion for taking stock and 
examining where European public procurement policy has succeeded and where it has failed. 

On the plus side: European public procurement law has been crucial in making public 
procurement more transparent and in combating corruption and nepotism; it has encouraged 
greater professionalism on the part of public contracting authorities; and it has been a 
contributory factor in reducing prices – although in this respect one of its negative effects is 
also apparent. The complaint has been aired in numerous studies and opinions that prices have 
fallen at the expense of quality and innovation, as well as the sustainability of products and 
services – too little account having been taken of their entire life-cycle costs. 

By contrast, other costs have risen: a disproportionate emphasis on legal considerations has 
led to increased transaction costs, with considerable expense incurred for external consultancy 
services. Another unintended consequence has been to reinforce the tendency among public 
contracting authorities, where any legal uncertainty is present, to rely on bureaucratic 
procedures, with the result that they have avoided risks and, when in doubt, have awarded 
contracts to the tenderers offering the cheapest products or services rather than the most 
innovative or simply the best. This is a particularly problematic development in times of 
economic crisis when public budgets are squeezed. 

If the Commission intends, by means of this revision, to make European public procurement 
law simpler and more flexible, that is to be welcomed. It is clear from the Green Paper, 
however, that there are certain contradictions in its approach. On the one hand, the range and 
detail of the 114 questions give the impression that the aim is to introduce micro-regulation of 
public procurement. On the other hand, many of the questions – and the suggestions put 
forward – are contradictory. For example, imposing quotas or binding targets could be at odds 
with the stated aim of simplifying public procurement procedures and creating greater legal 
certainty: it could have the effect of encouraging further red tape as well as legalisation in the 
negative sense of that term.

The rapporteur’s position is that any revision of the public procurement directives should 
proceed from the recognition that there is now considerable experience with EU public 
procurement law in Europe: whereas, in the early days, strictly formalised procedures were 
necessary in order to bring a certain degree of professionalism to public procurement practice 
and to accustom the contracting authorities to the principles of transparency, non-
discrimination and competition, these things are nowadays common practice. What is required 
today is a slimming-down of public procurement law to refocus it on the core task of 
guaranteeing transparency and non-discrimination and safeguarding competition.

Legal clarity and certainty
Obviously the revision must be conducted with care: tried and tested practice – including not 
only the division of the relevant provisions into two directives and the distinctions between 
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service, works and supply contracts but also the classification into A and B services – should 
not be called into question. The predominantly local nature of the B services justifies the 
existence of special provisions in their regard. There are, however, grey areas in relation to 
various types of financial service, and clearer provision is needed, too, with regard to the 
classification of emergency services.

There are numerous other legal grey areas that have repeatedly been the subject of complaints 
and litigation. Public procurement is a field particularly rife with litigation, and the revision 
should, inter alia, help to dismantle the existing ‘litigation culture’ and to create greater legal 
certainty. Only in this way can the potential of public procurement be more effectively and 
straightforwardly harnessed to promote the innovative and sustainable economic development 
that is so particularly important in times of economic crisis, with high levels of national debt. 

For example, with regard to the directives’ scope, it should be made clear that the field to 
which they apply is that of public procurement – a concept defined, according to the most 
recent ECJ rulings, by the existence of a direct benefit to the contracting authority; that 
public-public cooperation as defined by the ECJ is not subject to public procurement rules; 
and that service concessions also fall outside their scope.

Should the Commission propose separate legislation for service concessions, such legislation 
should, in accordance with the most recent ECJ case-law, be confined to the bare essentials; 
its field of application should be defined in a manner consistent with the Services Directive; 
and it should be considered by Parliament alongside the revision of the public procurement 
directives, in order to avoid any further fragmentation of the law and to ensure consistency. 
Clarification with regard to legal certainty for public-private partnerships is a further matter 
that should be dealt with as part of the same process.

Innovation and sustainable procurement
The rapporteur warmly welcomes the Commission’s efforts to involve public contracting 
authorities more effectively in the pursuit of general social aims, but points out that the public 
procurement directives themselves are the main impediment here. Given the major economic 
problems that public contracting authorities face, there will be little change so long as the 
criterion of the lowest price carries the same weight in the directives as that of the most 
economically advantageous tender. Change will come about only if it is stipulated that 
contracts are to be awarded to the most economically advantageous tender (for example, using 
the ‘apply or explain’ principle) and if the criteria for selecting what is most economically 
advantageous are made easier to implement. 

Procurement should therefore be geared to the criterion of the most economically 
advantageous tender, taking into account the entire life-cycle costs of the relevant goods, 
works or services, and the Commission is specifically asked in this regard to develop a 
methodology for working out life-cycle costs – one that is wider-ranging than the current 
energy-efficiency-focused methodology, and addresses all sustainability issues.

It ought to be made clear, too, that there is a place in technical specifications for criteria based 
on sustainable and ethically responsible production. There is no legal basis for excluding such 
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criteria: in fact, in the Wienstrom1 case, the ECJ ruling made clear that, in the context of 
sustainable procurement, production processes are of critical importance.

Any revision should also clarify those issues in relation to which a one-sided interpretation of 
public procurement law may be at odds with the general social aims set out in both the EU 
Treaties and the Europe 2020 strategy. It should examine, for example, whether a public 
contracting authority (such as a hospital) buying in food products may opt to use regional 
produce to minimise its environmental footprint.

Simplifying the rules and allowing more flexible procedures
Simplifying the European public procurement rules and improving access to flexible 
procedures will help to promote sustainable and innovative procurement. In this regard, the 
rapporteur suggests a number of possibilities, including systematic market monitoring, better 
use of the negotiated procedure with prior announcement and additional complementary 
measures to improve transparency, and the systematic admission of alternative bids, with bids 
being considered particularly from a sustainable development standpoint. The option of 
reference to performance and functional requirements, as opposed to detailed technical 
specifications, is more likely to lead to innovative and environment friendly procurement 
outcomes. It must be made easier to adjust tender documents or correct mistakes in them –
subject, of course, to appropriate safeguards to ensure that procedures are transparent and 
properly supervised.

Furthermore, the revision must include discussion about adjustment of the threshold values. 
Many of the opinions received refer to this question, which is, in any case, a subject of much 
controversy, and it would be useful to organise an additional hearing to consider it.

These matters notwithstanding, the rapporteur also makes the point that the legal side of 
public procurement should not be overestimated. The Commission also needs to offer more 
support on the practical side: e.g. by organising exchanges of experience, developing 
procedures and methods of proven worth and supporting training programmes in the Member 
States. The training in question should not only be directed at local contracting authorities but 
should also involve political decision makers and other stakeholders, notably NGOs that 
provide social services. There is scope here to benefit from experience in France where such a 
model is being tried out.

Access for small and medium-sized undertakings (SMEs)
The rapporteur highlighted the importance of this issue in the report she produced last year on 
‘new developments in public procurement’, in which she also recommended various tools for 
improving SME access. There are many hurdles for SMEs in accessing public contracts: inter 
alia, the implementation of the Small Business Act is unsatisfactory in many Member States. 

The rapporteur therefore proposes a number of measures. Some of these aim to reduce SMEs’ 
transaction costs: under the ‘once only’ principle, for example, at the end of the contract 
award process, original documents would be required only from successful tenderers; another 

                                               
1 ECJ, Case C-448/01, EVN AG and Wienstrom GmbH v. Republic of Austria, 4 December 2003, European
Court Reports (2003) I-14527.
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such step would be to develop a standardised ‘procurement passport’ in the form of an 
electronic registration system storing relevant certification documents. Such systems already 
exist in certain Member States.

On another front, the practice of splitting contracts into lots should be more strongly 
encouraged and more loudly demanded: the ‘apply or explain’ procedure could be 
implemented here and could further transparency.

The position of SMEs would also be strengthened by putting the focus on the most 
economically advantageous tender, by greater acceptance of alternative bids, by increased use 
of the negotiated procedure and, in general, by simplification of the public procurement rules 
and steps to make them more flexible.

e-procurement
Regrettably, the action plan to develop electronic procurement throughout Europe has not 
achieved its target. Fifty percent of contract award procedures were to have been conducted 
electronically by 2010, but current rates of recourse to e-procurement are barely 5%. Only a 
few countries – Portugal, for example – have been successful in this respect. The rapporteur 
therefore welcomes the Green Paper on expanding the use of e-procurement, and calls on the 
Commission to assume more political responsibility in this area and to incorporate the 
provisions needed for the development of e-procurement in the EU into the revision of the 
public procurement directives. 


