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SHORT JUSTIFICATION

The Commission has recently proposed to update the directives on public procurement 
(Directive 2004/18/EC) and on the procurement procedures for authorities operating in the 
water, energy, transport, and postal services sectors (Directive 2004/17/EC). Also presented 
were a proposal for a new directive aimed at regulating the field of concessions and, only 
subsequently, a proposal to regulate the access of third-country goods and services to the 
Union’s internal public procurement market and procedures supporting negotiations on access 
of Union goods and services to third-country public procurement markets.

At international level, public procurement represents an important proportion of world trade: 
in developed countries; the procurement sector on average is worth 1520 % of GDP. Despite 
its importance, the public procurement market remains one of the most closed (the 
Commission estimates that more than half the global public procurement market is still closed 
to foreign competition) and least regulated sectors in international trade.

At multilateral level, the key regulation is the international Government Procurement 
Agreement (GPA), which recently underwent a review completed in March 2012.This review 
was aimed at increasing the transparency and openness of international public procurement 
markets and simplifying procedures. In this regard, the rapporteur welcomes this review 
process and hopes it is quickly approved by the EU; at the same time, he notes that only 42 
WTO Member States (of whom 27 are EU Member States) have so far adhered to this 
international agreement and he strongly hopes that many other countries will join, especially 
the more developed countries and emerging economies, in order to extend geographical 
coverage and thus obtain a system of shared and universally valid rules in this important 
international trade sector. 

Specific provisions relating to public procurement are also present in another WTO 
agreement: the General Agreement on Trade in Services (GATS).

At bilateral level, the EU is also bound by obligations in the context of various bilateral 
Agreements already concluded (with Albania, the Former Yugoslav Republic of Macedonia, 
CARIFORUM, Chile, Croatia, Mexico, Montenegro, South Korea and Switzerland). The 
procurement sector is an important and often delicate aspect of current negotiations aimed at 
reaching possible new trade agreements with other international partners.  

Within this international context, the rapporteur stresses the importance of the international 
dimension in the public procurement sector. Moreover, he points out the need for a gradual 
opening of public procurement markets on the basis of a system of shared rules, aiming for 
reciprocity, equity and respect of international environment, social and employment law. The 
European Union currently guarantees international operators a significant degree of openness 
to its public procurement market, which is often not reciprocated by other major international 
trading partners. 

The rapporteur thus hopes for more incisive action by the EU, through legislative initiatives 
and coherent negotiating positions, in order to re-establish equitable conditions and introduce 
a genuine international level playing field. 
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In this context, he deplores the Commission’s decision not to proceed with a joint 
standardisation of the ‘external dimension’ of public contracts: the decision not to repeat the 
provisions contained in Directive 2004/17/EC regarding tenders involving foreign goods and 
services, and the subsequent submission of a complementary but totally independent 
legislative initiative, including in terms of its legislative process  although favourably 
received as regards its proposed content  could create a dangerous legal vacuum, depriving 
European legislation of provisions aimed at regulating the access of goods, services and 
companies of third countries to the European procurement market.

For this reason, the rapporteur considers of utmost importance the reintroduction of specific 
rules aimed at systematically and extensively regulating the conditions which would allow the 
rejection of any tenders with a prevalence of goods and services not covered by international 
agreements: in this regard, the rapporteur intends to adapt the legislative mechanism proposed 
by the Commission in its recent regulation proposal.

It also appears important to make the legislation proposed by the Commission on so-called 
‘abnormally low tenders’ even more restrictive by introducing the possibility of an automatic 
exclusion mechanism for tenders that are significantly lower than others, and by extending the 
minimum conditions for requesting additional information from economic operators.

Lastly, it was decided to introduce amendments to reflect more fully the international context 
in which the European directives operate.

AMENDMENTS

The Committee on International Trade calls on the Committee on International Trade, as the 
committee responsible, to incorporate the following amendments in its report:

Amendment 1

Proposal for a directive
Recital 2

Text proposed by the Commission Amendment

(2) Public procurement plays a key role in 
the Europe 2020 strategy as one of the 
market-based instruments to be used to 
achieve a smart, sustainable and inclusive 
growth while ensuring the most efficient 
use of public funds. For that purpose, the 
current public procurement rules adopted 
pursuant to Directive 2004/17/EC of the 
European Parliament and of the Council of 
31 March 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors and Directive 

(2) Public procurement plays a key role in 
the Europe 2020 strategy as one of the 
market-based instruments to be used to 
achieve a smart, sustainable and inclusive 
growth while ensuring the most efficient 
use of public funds. Public procurement is 
a vital tool in the redefinition of European 
industrial policy. For that purpose, the 
current public procurement rules adopted 
pursuant to Directive 2004/17/EC of the 
European Parliament and of the Council of 
31 March 2004 coordinating the 
procurement procedures of entities 
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2004/18/EC of the European Parliament 
and of the Council of 31 March 2004 on 
the coordination of procedures for the 
award of public works contracts, public 
supply contracts and public service 
contracts have to be revised and 
modernised in order to increase the 
efficiency of public spending, facilitating 
in particular the participation of small and 
medium-sized enterprises in public 
procurement and to enable procurers to 
make better use of public procurement in 
support of common societal goals. There is 
also a need to clarify basic notions and 
concepts to ensure better legal certainty 
and to incorporate certain aspects of related 
well-established case-law of the Court of 
Justice of the European Union.

operating in the water, energy, transport 
and postal services sectors and Directive 
2004/18/EC of the European Parliament 
and of the Council of 31 March 2004 on 
the coordination of procedures for the 
award of public works contracts, public 
supply contracts and public service 
contracts have to be revised and 
modernised in order to increase the 
efficiency of public spending, facilitating 
in particular the participation of small and 
medium-sized enterprises in public 
procurement and to enable procurers to 
make better use of public procurement in 
support of common societal goals. There is 
also a need to clarify basic notions and 
concepts to ensure better legal certainty 
and to incorporate certain aspects of related 
well-established case-law of the Court of 
Justice of the European Union.

Amendment 2

Proposal for a directive
Recital 2 a (new)

Text proposed by the Commission Amendment

(2a) Internal Market and international 
markets are increasingly interlinked, 
therefore EU values, such as 
transparency, a principled stance against 
corruption, principle of reciprocity and 
the advancement of social and human 
rights should be appropriately promoted 
in procurement policies.

Amendment 3

Proposal for a directive
Recital 8

Text proposed by the Commission Amendment

(8) Council Decision 94/800/EC of 
22 December 1994 concerning the 

(8) Council Decision 94/800/EC of 
22 December 1994 concerning the 
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conclusion on behalf of the European 
Community, as regards matters within its 
competence, of the Agreements reached in 
the Uruguay Round multilateral 
negotiations (1986 to 1994) approved in 
particular the World Trade Organisation 
Agreement on Government Procurement, 
hereinafter referred to as the ‘Agreement’. 
The aim of the Agreement is to establish a 
multilateral framework of balanced rights 
and obligations relating to public contracts 
with a view to achieving the liberalisation 
and expansion of world trade. For contracts 
covered by the Agreement, as well as by 
other relevant international agreements by 
which the Union is bound, contracting 
authorities fulfil the obligations under these 
agreements by applying this Directive to 
economic operators of third countries that 
are signatories to the agreements.

conclusion on behalf of the European 
Community, as regards matters within its 
competence, of the Agreements reached in 
the Uruguay Round multilateral 
negotiations (1986 to 1994) approved in 
particular the World Trade Organisation 
Agreement on Government Procurement, 
hereinafter referred to as the ‘Agreement’. 
The aim of the Agreement is to establish a 
multilateral framework of balanced rights 
and obligations relating to public contracts 
with a view to achieving the liberalisation 
and expansion of world trade. This 
Agreement has been subject to a review 
that ended in March 2012; the chief aims 
of the review of the Agreement were to 
increase the degree of openness of sector 
markets, expand its coverage, eliminate 
discriminatory measures and increase 
transparency in procedures. For contracts 
covered by the Agreement, as well as by 
other relevant international agreements by 
which the Union is bound, including 
commitments within the framework of 
bilateral trade Agreements, contracting 
authorities fulfil the obligations under these 
agreements by applying this Directive to 
economic operators of third countries that 
are signatories to the agreements. In this 
regard, international commitments made 
by the Union in relation to third countries 
as regards access to the public 
procurement market must be transposed 
to the EU legal system so as to ensure 
effective and uniform application.

Amendment 4

Proposal for a directive
Recital  8 a (new)

Text proposed by the Commission Amendment

(8a) Within the World Trade Organisation 
and within the framework of its bilateral 
relations, the Union supports an 
ambitious international opening of the 
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public procurement markets of the Union 
and of its trade partners, in a spirit of 
reciprocity and mutual benefit.

Amendment 5

Proposal for a directive
Recital 8 a (new)

Text proposed by the Commission Amendment

(8a) When the European Commission 
negotiates trade agreements with 
countries that are not members of the 
Agreement, it should include the criteria 
that are in addition to price in the chapter 
on public procurement. Contracting 
authorities should be able, with the 
Commission’s agreement, to exclude 
economic operators from third countries 
which do not open up their public 
procurement markets to EU businesses. 
This would give the Commission some 
scope for manoeuvre in its negotiations 
with third countries.

Amendment 6

Proposal for a directive
Recital 9

Text proposed by the Commission Amendment

(9) The Agreement applies to contracts 
above certain thresholds, set in the 
Agreement and expressed as special 
drawing rights. The thresholds laid down 
by this Directive should be aligned to 
ensure that they correspond to the euro 
equivalents of the thresholds of the 
Agreement. Provision should also be made 
for periodic reviews of the thresholds 
expressed in euros so as to adjust them, by 
way of a purely mathematical operation, to 
possible variations in the value of the euro 
in relation to the special drawing right.

(9) The Agreement applies to contracts 
above certain thresholds, set in the 
Agreement and expressed as special 
drawing rights. The thresholds laid down 
by this Directive should be aligned to 
ensure that they correspond to the euro 
equivalents of the thresholds of the 
Agreement. Provision should also be made 
for periodic reviews of the thresholds 
expressed in euros so as to adjust them, by 
way of a purely mathematical operation, to 
possible variations in the value of the euro 
in relation to the special drawing right. It is 
also appropriate that this regular review 
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of thresholds is also carried out on the 
basis of a preliminary assessment of the 
proper implementation of the principle of 
substantial reciprocal market openness 
between the European Union and the 
other signatories of the Agreement. 
Evaluation of substantial reciprocity 
applies equally to third countries which 
do not adhere to the Government 
Procurement Agreement but which have 
access to the European public 
procurement market.

Amendment 7

Proposal for a directive
Recital 11

Text proposed by the Commission Amendment

(11) Other categories of services continue 
by their very nature to have a limited cross-
border dimension, namely what are known 
as services to the person, such as certain 
social, health and educational services. 
These services are provided within a 
particular context that varies widely 
amongst Member States, due to different 
cultural traditions. A specific regime 
should therefore be established for public 
contracts for these services, with a higher 
threshold of EUR 500 000. Services to the 
person with values below this threshold 
will typically not be of interest to providers 
from other Member States, unless there are 
concrete indications to the contrary, such 
as Union financing for transborder 
projects. Contracts for services to the 
person above this threshold should be 
subject to Union-wide transparency. Given 
the importance of the cultural context and 
the sensitivity of these services, Member 
States should be given wide discretion to 
organise the choice of the service providers 
in the way they consider most appropriate. 
The rules of this directive take account of 
that imperative, imposing only observance 
of basic principles of transparency and 

(11) Certain categories of services 
continue by their very nature to have a 
limited cross-border dimension, for 
example what are known as services to the 
person, such as certain social, health and 
educational services. These services are 
provided within a particular context that 
varies widely amongst Member States, due 
to different cultural traditions. A specific 
regime should therefore be established for 
public contracts for these services, with a 
higher threshold of EUR 1 000 000.
Services to the person with values below 
this threshold will typically not be of 
interest to providers from other Member 
States, unless there are concrete indications 
to the contrary, such as Union financing for 
transborder projects. Contracts for services 
to the person above this threshold should 
be subject to Union-wide transparency. 
Given the importance of the cultural 
context and the sensitivity of these 
services, Member States should be given 
wide discretion to organise the choice of 
the service providers in the way they 
consider most appropriate. The rules of this 
directive take account of that imperative, 
imposing only observance of basic 
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equal treatment and making sure that 
contracting authorities are able to apply 
specific quality criteria for the choice of 
service providers, such as the criteria set 
out in the voluntary European Quality 
Framework for Social Services of the 
European Union's Social Protection 
Committee. Member States and/or public 
authorities remain free to provide these 
services themselves or to organise social 
services in a way that does not entail the 
conclusion of public contracts, for example 
through the mere financing of such 
services or by granting licences or 
authorisations to all economic operators 
meeting the conditions established 
beforehand by the contracting authority, 
without any limits or quotas, provided such 
a system ensures sufficient advertising and 
complies with the principles of 
transparency and non-discrimination.

principles of transparency and equal 
treatment and making sure that contracting 
authorities are able to apply specific 
quality criteria for the choice of service 
providers, such as the criteria set out in the 
voluntary European Quality Framework for 
Social Services of the European Union's 
Social Protection Committee. Member 
States and/or public authorities remain free 
to provide these services themselves or to 
organise social services in a way that does 
not entail the conclusion of public 
contracts, for example through the mere 
financing of such services or by granting 
licences or authorisations to all economic 
operators meeting the conditions 
established beforehand by the contracting 
authority, without any limits or quotas, 
provided such a system ensures sufficient 
advertising and complies with the 
principles of transparency and non-
discrimination.

Amendment 8

Proposal for a directive
Recital 13

Text proposed by the Commission Amendment

(13) Being addressed to Member States, 
this directive does not apply to 
procurement carried out by international 
organisations on their own behalf and for 
their own account. There is, however, a 
need to clarify to what extent this directive 
should be applied to procurement governed 
by specific international rules.

(13) Being addressed to Member States, 
this directive does not apply to 
procurement carried out by international 
organisations on their own behalf and for 
their own account. There is, however, a 
need to clarify to what extent this directive 
should be applied to procurement governed 
by specific international rules. The 
European Institutions should, in 
particular, take into account the changes 
effected by this Directive and adjust their 
own procurement rules accordingly to 
reflect these changes.
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Amendment 9

Proposal for a directive
Recital 34

Text proposed by the Commission Amendment

(34) Public contracts should not be 
awarded to economic operators that have 
participated in a criminal organisation or 
have been found guilty of corruption, fraud 
to the detriment of the Union’s financial 
interests or money laundering. Non-
payment of taxes or social security 
contributions should also be sanctioned by 
mandatory exclusion at the level of the 
Union. Furthermore, contracting authorities 
should be given the possibility to exclude 
candidates or tenderers for violations of 
environmental or social obligations, 
including rules on accessibility for 
disabled persons or other forms of grave 
professional misconduct, such as violations 
of competition rules or of intellectual 
property rights.

(34) Public contracts should not be 
awarded to economic operators that have 
participated in a criminal organisation or 
have been found guilty of corruption, fraud 
to the detriment of the Union’s financial 
interests or money laundering. Non-
payment of taxes or social security 
contributions, violations of environmental, 
labour or social obligations, including in 
accordance with internationally 
recognised principles and including rules 
on working conditions, collective 
agreements and accessibility for disabled 
persons should also be sanctioned by 
mandatory exclusion at the level of the 
Union. Furthermore, contracting authorities 
should be given the possibility to exclude 
candidates or tenderers for forms of grave 
professional misconduct, such as violations 
of competition rules or of intellectual 
property rights.

Justification

The equal treatment of workers and the compliance with national laws is included in the 
current directive; there is no reason for deletion.
Amendment 10

Proposal for a directive
Recital 37

Text proposed by the Commission Amendment

(37) Contracts should be awarded on the 
basis of objective criteria that ensure 
compliance with the principles of 
transparency, non-discrimination and equal 
treatment. These criteria should guarantee 
that tenders are assessed in conditions of 
effective competition, also where 
contracting authorities require high-quality 

(37) Contracts should be awarded on the 
basis of objective criteria that ensure 
compliance with the principles of 
transparency, non-discrimination and equal 
treatment. These criteria should guarantee 
that tenders are assessed in conditions of 
effective competition, also where 
contracting authorities require high-quality 
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works, supplies and services that are 
optimally suited to their needs, for instance 
where the chosen award criteria include 
factors linked to the production process. As 
a result, contracting authorities should be 
allowed to adopt as award criteria either
‘the most economically advantageous 
tender’ or ‘the lowest cost’, taking into 
account that in the latter case they are 
free to set adequate quality standards by 
using technical specifications or contract 
performance conditions.

works, supplies and services that are 
optimally suited to their needs, for instance 
where the chosen award criteria include 
factors linked to the production process. As 
a result, contracting authorities should be 
allowed to adopt ‘the most economically 
advantageous tender’ as the award 
criterion.

Amendment 11

Proposal for a directive
Recital 38

Text proposed by the Commission Amendment

(38) Where contracting authorities choose 
to award a contract to the most 
economically advantageous tender, they
must determine the award criteria on the 
basis of which they will assess tenders in 
order to identify which one offers the best 
value for money. The determination of 
these criteria depends on the subject-matter 
of the contract since they must allow the 
level of performance offered by each 
tender to be assessed in the light of the 
subject-matter of the contract, as defined in 
the technical specifications, and the value 
for money of each tender to be measured. 
Furthermore, the chosen award criteria 
should not confer an unrestricted freedom 
of choice on the contracting authority and 
they should ensure the possibility of 
effective competition and be accompanied 
by requirements that allow the information 
provided by the tenderers to be effectively 
verified.

(38) When a contract is to be awarded to 
the most economically advantageous 
tender, contracting authorities must 
determine the award criteria on the basis of 
which they will assess tenders in order to 
identify which one offers the best value for 
money. The determination of these criteria 
depends on the subject-matter of the 
contract since they must allow the level of 
performance offered by each tender to be 
assessed in the light of the subject-matter 
of the contract, as defined in the technical 
specifications, and the value for money of 
each tender to be measured. Furthermore, 
the chosen award criteria should not confer 
an unrestricted freedom of choice on the 
contracting authority and they should 
ensure the possibility of effective 
competition and be accompanied by 
requirements that allow the information 
provided by the tenderers to be effectively 
verified.

Amendment 12

Proposal for a directive
Recital 41
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Text proposed by the Commission Amendment

(41) Furthermore, in technical 
specifications and in award criteria, 
contracting authorities should be allowed 
to refer to a specific production process, a 
specific mode of provision of services, or a 
specific process for any other stage of the 
life cycle of a product or service, provided 
that they are linked to the subject-matter 
of the public contract. In order to better 
integrate social considerations in public 
procurement, procurers may also be 
allowed to include, in the award criterion 
of the most economically advantageous 
tender, characteristics related to the 
working conditions of the persons directly 
participating in the process of production 
or provision in question. Those 
characteristics may only concern the 
protection of health of the staff involved in 
the production process or the favouring of 
social integration of disadvantaged persons 
or members of vulnerable groups amongst 
the persons assigned to performing the 
contract, including accessibility for persons 
with disabilities. Any award criteria which 
include those characteristics should in any 
event remain limited to characteristics that 
have immediate consequences on staff 
members in their working environment. 
They should be applied in accordance with 
Directive 96/71/EC of the European 
Parliament and of the Council of 16 
December 1996 concerning the posting of 
workers in the framework of the provision 
of services and in a way that does not 
discriminate directly or indirectly against 
economic operators from other Member 
States or from third countries parties to the 
Agreement or to Free Trade Agreements to 
which the Union is party. For service 
contracts and for contracts involving the 
design of works, contracting authorities 
should also be allowed to use as an award 
criterion the organisation, qualification and 
experience of the staff assigned to 

(41) In order to better integrate social 
considerations in public procurement, 
procurers may also be allowed to include
optionally, in the award criterion of the 
most economically advantageous tender, 
characteristics related to the working 
conditions of the persons directly 
participating in the process of production 
or provision in question. Those 
characteristics may only concern the 
protection of health of the staff involved in 
the production process or the favouring of 
social integration of disadvantaged persons 
or members of vulnerable groups amongst 
the persons assigned to performing the 
contract, including accessibility for persons 
with disabilities. Any award criteria which 
include those characteristics should in any 
event remain limited to characteristics that 
have immediate consequences on staff 
members in their working environment. 
They should be applied in accordance with 
Directive 96/71/EC of the European 
Parliament and of the Council of 16 
December 1996 concerning the posting of 
workers in the framework of the provision 
of services and in a way that does not 
discriminate directly or indirectly against 
economic operators from other Member 
States or from third countries parties to the 
Agreement or to Free Trade Agreements to 
which the Union is party. For service 
contracts and for contracts involving the 
design of works, contracting authorities 
should also be allowed to use as an award 
criterion the organisation, qualification and 
experience of the staff assigned to 
performing the contract in question, as this 
may affect the quality of contract 
performance and, as a result, the economic 
value of the tender.



AD\913177EN.doc 13/29 PE492.628v02-00

EN

performing the contract in question, as this 
may affect the quality of contract 
performance and, as a result, the economic 
value of the tender.

Amendment 13

Proposal for a directive
Recital 42

Text proposed by the Commission Amendment

(42) Tenders that appear abnormally low in 
relation to the works, supplies or services 
might be based on technically, 
economically or legally unsound 
assumptions or practices. In order to 
prevent possible disadvantages during 
contract performance, contracting 
authorities should be obliged to ask for an 
explanation of the price charged where a 
tender significantly undercuts the prices 
demanded by other tenderers. Where the 
tenderer cannot provide a sufficient 
explanation, the contracting authority 
should be entitled to reject the tender. 
Rejection should be mandatory in cases 
where the contracting authority has 
established that the abnormally low price 
charged results from non-compliance with 
mandatory Union legislation in the fields 
of social, labour or environmental law or 
international labour law provisions.

(42) Tenders that appear abnormally low in 
relation to the works, supplies or services 
might be based on technically, 
economically or legally unsound 
assumptions or practices. In order to 
prevent possible disadvantages during 
contract performance, contracting 
authorities should be able to exclude 
tenders that are far lower than the prices 
charged by other tenderers and should be 
obliged to ask for an explanation of the 
price charged where a tender significantly 
undercuts the prices demanded by other 
tenderers. Where the tenderer cannot 
provide a sufficient explanation, the 
contracting authority should be entitled to 
reject the tender. Rejection should be 
mandatory in cases where the contracting 
authority has established that the 
abnormally low price charged results from 
non-compliance with mandatory Union 
legislation in the fields of social, labour or 
environmental law or international labour 
law provisions.

Amendment 14

Proposal for a directive
Recital 48 a (new)

Text proposed by the Commission Amendment

(48a) Contracting authorities should 
respect the delay of payment as 
established in Directive 2011/7/EU.
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Amendment 15

Proposal for a directive
Recital 55

Text proposed by the Commission Amendment

(55) It is of particular importance that the 
Commission carries out appropriate 
consultations during its preparatory work, 
including at expert level. When preparing 
and drawing up delegated acts, the 
Commission should ensure simultaneous, 
timely and appropriate transmission of 
relevant documents to the European 
Parliament and the Council.

(55) It is of particular importance that the 
Commission carries out appropriate 
consultations during its preparatory work, 
including at expert level. When preparing 
and drawing up delegated acts, the 
Commission should ensure simultaneous, 
timely and appropriate transmission of 
relevant documents to the European 
Parliament and the Council. The 
Commission should provide full 
information and documentation on its 
meetings with national experts within the 
framework of the preparation and 
implementation of delegated acts. In this 
respect, the Commission should ensure 
that the European Parliament is duly 
involved, drawing on best practices from 
previous experience in other policy areas 
in order to create the best possible 
conditions for future scrutiny of delegated 
acts by the European Parliament.

Justification

The directive foresees the use of delegated acts — among other things — to adapt the 
methodology for the calculation of the threshold levels to any change provided for by the 
Government Procurement Agreement (Article 6.5 classic, Article 12(4) utilities directive) and 
to change the list of international social and environmental law provisions in ANNEX XI 
(Article 54(2) classic directive, Article 70 utilities directive). As these are issues with a clear 
international trade dimension, the rapporteur feels that the same institutional procedures 
should apply as with ‘normal’ trade legislation. In line with OMNIBUS I and OMNIBUS II 
(alignment package in the Committee on International Trade (INTA)), the rapporteur 
proposes emphasising the need for the European Parliament to be duly involved in the 
preparation and implementation of delegated acts (Recital 55). This will facilitate the scrutiny 
of delegated acts and will ensure an efficient exercise of the delegation of power by avoiding 
objections from the European Parliament. The rapporteur deems it appropriate to limit in 
time (Article 89(2)) the conferral of powers on the Commission. Such a limitation brings 
about more parliamentary control, obliging the Commission to draw up a report in respect of 
the delegation of power no later than nine months before the end of the established period. 
On the other hand, tacit extension of the delegation for a period of identical duration prevents 
overburdening the legislators and facilitates the implementation of the common commercial 
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policy. Considering the dynamics of parliamentary work, internal procedures and deadlines, 
it is important to assure that the legislator is given enough time to duly scrutinize a legislative 
act (Article 89(5)). All changes reflect changes brought about by the two Trade Omnibuses.

Amendment 16

Proposal for a directive
Article 4 – paragraph 1 – point d

Text proposed by the Commission Amendment

(d) EUR 500 000 for public contracts for 
social and other specific services listed in 
Annex XVI.

(d) EUR 1 000 000 for public contracts for 
social and other specific services listed in 
Annex XVI.

Amendment 17

Proposal for a directive
Article 6 – paragraph 1

Text proposed by the Commission Amendment

1. Every two years from 30 June 2014, the 
Commission shall verify that the thresholds 
set out in points (a), (b) and (c) of Article 4 
correspond to the thresholds established in 
the Government Procurement Agreement 
and shall, where necessary, revise them.

1. Every two years from 30 June 2014, the 
Commission shall verify that the thresholds 
set out in points (a), (b) and (c) of Article 4 
correspond to the thresholds established in 
the Government Procurement Agreement 
and shall, where necessary, revise them.

In accordance with the calculation method 
set out in the Government Procurement 
Agreement, the Commission shall calculate 
the value of these thresholds on the basis of 
the average daily value of the euro in terms 
of the special drawing rights (SDRs), over 
a period of 24 months terminating on the 
last day of August preceding the revision 
with effect from 1 January. The value of 
the thresholds thus revised shall, where 
necessary, be rounded down to the nearest 
thousand euros so as to ensure that the 
thresholds in force provided for by the 
Agreement, expressed in SDRs, are 
observed.

In accordance with the calculation method 
set out in the Government Procurement 
Agreement, the Commission shall calculate 
the value of these thresholds on the basis of 
the average daily value of the euro in terms 
of the special drawing rights (SDRs), over 
a period of 24 months terminating on the 
last day of August preceding the revision 
with effect from 1 January. The value of 
the thresholds thus revised shall, where 
necessary, be rounded down to the nearest 
thousand euros so as to ensure that the 
thresholds in force provided for by the 
Agreement, expressed in SDRs, are 
observed. The Commission may also take 
into account the changes to the thresholds 
made by the other Contracting Parties to 
the Agreement.
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Amendment 18

Proposal for a directive
Article 9 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) a particular procedure of an 
international organisation;

(c) a particular procedure of an 
international organisation, which has its 
affiliation in the Member State;

Amendment 19

Proposal for a directive
Article 9 – paragraph 2 a (new)

Text proposed by the Commission Amendment

(2a) In any case, access to parts of the 
EU's procurement markets for third 
countries should be based on principle of 
reciprocity and proportionality.

Amendment 20

Proposal for a directive
Article 11 – paragraph 4 – point c

Text proposed by the Commission Amendment

(c) the participating contracting 
authorities do not perform on the open 
market more than 10 % in terms of 
turnover of the activities which are 
relevant in the context of the agreement;.

deleted

Amendment 21

Proposal for a directive
Article 23 – paragraph 1

Text proposed by the Commission Amendment

1. As far as covered by Annexes I, II, IV 
and V and the General Notes to the 

1. As far as covered by Annexes I, II, IV 
and V and the General Notes to the 
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European Union’s Appendix 1 to the 
Government Procurement Agreement and 
by the other international agreements by 
which the Union is bound, as listed in 
Annex V to this Directive, contracting 
authorities shall accord to the works, 
supplies, services and economic operators
of the signatories to those agreements 
treatment no less favourable than the 
treatment accorded to the works, supplies, 
services and economic operators of the 
Union. By applying this Directive to 
economic operators of the signatories to 
those agreements, contracting authorities 
shall comply with those agreements.

European Union’s Appendix 1 to the 
Government Procurement Agreement and 
by the other international agreements by 
which the Union is bound — including 
commitments within the framework of 
bilateral trade agreements — as listed in 
Annex V to this Directive, contracting 
authorities shall accord to the works, 
supplies, services and economic operators 
of the signatories to those agreements 
treatment no less favourable than the 
treatment accorded to the works, supplies, 
services and economic operators of the 
Union. By applying this Directive to 
economic operators of the signatories to 
those agreements, contracting authorities 
shall comply with those agreements.

Amendment 22

Proposal for a directive
Article 30 – paragraph 2 – letter b

Text proposed by the Commission Amendment

(b) where the aim of the procurement is the 
creation or obtention of a work of art;

(b) where the aim of the procurement is the 
creation, renovation, conservation, or 
obtention of a work of art — or of movable 
or immovable property, subject to artistic, 
historic and architectural constraints;

Amendment 23

Proposal for a directive
Article 39 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

For this purpose, contracting authorities 
may seek or accept advice from 
administrative support structures or from 
third parties or market participants, 
provided that such advice does not have the 
effect of precluding competition and does 
not result in a violation of the principles of 
non-discrimination and transparency.

For this purpose, contracting authorities 
may seek or accept advice from 
administrative support structures or from 
independent third parties or market 
participants, provided that such advice 
does not have the effect of precluding 
competition and does not result in a 
violation of the principles of non-
discrimination and transparency.
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Justification

Contracting authorities rather “consult” market participants, mainly to get information about 
techniques and innovations. It has to be highlighted that market participants, that is, potential 
candidates in a tender should not influence contracting authorities.

Amendment 24

Proposal for a directive
Article 44 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

Public contracts may be subdivided into 
homogenous or heterogeneous lots. For 
contracts with a value equal to or greater 
than the thresholds provided for in Article 
4 but not less than EUR 500 000, 
determined in accordance with Article 5, 
where the contracting authority does not 
deem it appropriate to split into lots, it shall 
provide in the contract notice or in the 
invitation to confirm interest a specific 
explanation of its reasons.

With a view to maximizing competition 
and access of SMEs to public 
procurement, public contracts may be 
subdivided into lots. For contracts with a 
value equal to or greater than EUR 500 
000, determined in accordance with Article 
5, where the contracting authority does not 
deem it appropriate to split into lots, it shall 
provide in the contract notice or in the 
invitation to confirm interest a specific 
explanation of its reasons.

Justification

Authorities benefit from a wider competition between tenderers and a better access to SMEs 
as this increases the number of possible offers. For the sake of simplification there is also no 
need to indicate that the Article referees to contracts with a value equal to or grater than the 
thresholds indicated in Article 4, as it is obvious.

Amendment 25

Proposal for a directive
Article 44 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

Contracting authorities shall indicate, in 
the contract notice or in the invitation to 
confirm interest, whether tenders are 
limited to one or more lots only.

Where the contracting authority limits the 
possibility to tender to one or more lots it
shall indicate it, in the contract notice, in 
the invitation to confirm interest or in the 
procurement documents.

Justification

It seems to be sufficient to oblige contracting authorities to inform, in the contract notice or in 
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the invitation to confirm interest, about its decision not to split contract into lots. Contracting 
authorities should not be required to provide specific explanations of its reasons. It is not 
clear what would be the added value of such requirement. The wording of the Article was 
adjusted for clarification.

Amendment 26

Proposal for a directive
Article 44 – paragraph 3

Text proposed by the Commission Amendment

3. Where more than one lot may be 
awarded to the same tenderer, contracting 
authorities may provide that they will 
either award a contract per lot or one or 
more contracts covering several or all lots.

deleted

Contracting authorities shall specify in 
the procurement documents whether they 
reserve the right to make such a choice 
and, if so, which lots may be grouped 
together under one contract.
Contracting authorities shall first 
determine the tenders fulfilling best the 
award criteria set out pursuant to Article 
66 for each individual lot. They may 
award a contract for more than one lot to 
a tenderer that is not ranked first in 
respect of all individual lots covered by 
this contract, provided that the award 
criteria set out pursuant to Article 66 are 
better fulfilled with regard to all the lots 
covered by that contract. Contracting 
authorities shall specify the methods they 
intend to use for such comparison in the 
procurement documents. Such methods 
shall be transparent, objective and non-
discriminatory.

Justification

This paragraph could lead to contrary of what is the aim of the proposal, namely to enable 
better access of SMEs to public contracts, as it may lead to aggregation of procurement, 
thereby excluding SMEs.

Amendment 27
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Proposal for a directive
Article 54 – paragraph 2

Text proposed by the Commission Amendment

2. Contracting authorities may decide not 
to award a contract to the tenderer 
submitting the best tender where they have 
established that the tender does not 
comply, at least in an equivalent manner, 
with obligations established by Union 
legislation in the field of social and labour 
law or environmental law or of the 
international social and environmental law 
provisions listed in Annex XI.

2. Contracting authorities shall not award a 
contract to the tenderer submitting the best 
tender where they have established that the 
tender does not comply, at least in an 
equivalent manner, with obligations 
established by Union legislation in the field 
of social and labour law or environmental 
law or of the international social and 
environmental law provisions listed in 
Annex XI.

Amendment 28

Proposal for a directive
Article 55 – paragraph 2 a (new)

Text proposed by the Commission Amendment

(2a) Any economic operator shall be 
excluded from participation in a contract 
where the contracting authority is aware 
of any violation of obligations established 
by Union legislation in the field of social 
and labour law or environmental law or 
of the international social and 
environmental law provisions listed in 
Annex XI. Compliance with Union 
legislation or with international law also 
includes compliance in an equivalent 
manner.

Amendment 29

Proposal for a directive
Article 55 – paragraph 3 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) where it is aware of any violation of 
obligations established by Union 
legislation in the field of social and labour 
law or environmental law or of the 
international social and environmental 

deleted
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law provisions listed in Annex XI. 
Compliance with Union legislation or 
with international provisions also 
includes compliance in an equivalent 
manner.

Amendment 30

Proposal for a directive
Article 66 – paragraph 1 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

Without prejudice to national laws, 
regulations or administrative provisions 
concerning the remuneration of certain 
services, the criteria on which contracting 
authorities shall base the award of public 
contracts shall be one of the following:

Without prejudice to national laws, 
regulations or administrative provisions 
concerning the remuneration of certain 
services, the criteria on which contracting 
authorities shall base the award of public 
contracts shall be the most economically 
advantageous tender.

Amendment 31

Proposal for a directive
Article 66 – paragraph 1 – subparagraph 1 – point a

Text proposed by the Commission Amendment

(a) the most economically advantageous 
tender;

deleted

Amendment 32

Proposal for a directive
Article 66 – paragraph 1 – subparagraph 1 – point b

Text proposed by the Commission Amendment

(b) the lowest cost. deleted

Amendment 33

Proposal for a directive
Article 66 – paragraph 1 – subparagraph 2
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Text proposed by the Commission Amendment

Costs may be assessed, on the choice of 
the contracting authority, on the basis of 
the price only or using a cost-effectiveness 
approach, such as a life-cycle costing 
approach, under the conditions set out in 
Article 67.

deleted

Amendment 34

Proposal for a directive
Article 66 – paragraph 2 – introductory part

Text proposed by the Commission Amendment

2. The most economically advantageous 
tender referred to in point (a) of 
paragraph 1 from the point of view of the 
contracting authority shall be identified on 
the basis of criteria linked to the subject-
matter of the public contract in question. 
Those criteria shall include, in addition to 
the price or costs referred to in point (b) of 
paragraph 1, other criteria linked to the 
subject-matter of the public contract in 
question, such as:

2. The most economically advantageous 
tender from the point of view of the 
contracting authority shall be identified on 
the basis of criteria linked to the subject-
matter of the public contract in question. 
Those criteria shall include, in addition to 
the price or costs, which the contracting 
authority shall assess, as it prefers, either 
on the basis of the price alone or by using 
a cost-effectiveness approach, such as a 
life-cycle costing approach under the 
conditions set out in Article 67, other 
criteria linked to the subject-matter of the 
public contract in question, such as:

Amendment 35

Proposal for a directive
Article 66 – paragraph 3

Text proposed by the Commission Amendment

3. Member States may provide that the 
award of certain types of contracts shall 
be based on the most economically 
advantageous tender as referred to in 
point (a) of paragraph 1 and in paragraph 
2.

deleted

Amendment 36
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Proposal for a directive
Article 66 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

In the case referred to in point (a) of 
paragraph 1 the contracting authority shall 
specify, in the contract notice, in the 
invitation to confirm interest, in the 
procurement documents or, in the case of a 
competitive dialogue, in the descriptive 
document, the relative weighting which it 
gives to each of the criteria chosen to 
determine the most economically 
advantageous tender.

The contracting authority shall specify, in 
the contract notice, in the invitation to 
confirm interest, in the procurement 
documents or, in the case of a competitive 
dialogue, in the descriptive document, the
relative weighting which it gives to each of 
the criteria chosen to determine the most 
economically advantageous tender.

Amendment 37

Proposal for a directive
Article 69

Text proposed by the Commission Amendment

Abnormally low tenders Abnormally low tenders 
1. Contracting authorities shall require 
economic operators to explain the price or 
costs charged, where all of the following 
conditions are fulfilled:

1. Contracting authorities may exclude 
tenders where the price or the costs 
applied is more than 50% lower than the 
base tender price

(a) the price or cost charged is more than 
50 % lower than the average price or costs 
of the remaining tenders

2. Contracting authorities shall require 
economic operators to explain the price or 
costs charged if at least three tenders have 
been submitted and one of the following 
conditions is fulfilled:

(b) the price or cost charged is more than 
20 % lower than the price or costs of the 
second lowest tender;

(a) the price or cost charged is more than
30 % lower than the average price or costs 
of the remaining tenders

(c) at least five tenders have been 
submitted.

(b) the price or cost charged is more than 
20 % lower than the price or costs of the 
second lowest tender

2. Where tenders appear to be abnormally 
low for other reasons, contracting 
authorities may also request such 
explanations.

(c) the price or cost indicated in a tender 
is more than 40% lower than the price or 
cost estimated by a contracting authority 
including taxes

3. The explanations referred to in 
paragraphs 1 and 2 may in particular relate 
to:

3. Anyway, where tenders appear to be 
abnormally low for other reasons, 
contracting authorities shall also request 
such explanations.

(a) the economics of the construction 4. The explanations referred to in 
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method, the manufacturing process or the 
services provided;

paragraph 2 and 3 may in particular 
relate to:

(b) the technical solutions chosen or any 
exceptionally favourable conditions 
available to the tenderer for the execution 
of the work or for the supply of the goods 
or services;

(a) the economics of the construction 
method, the manufacturing process or the 
services provided,

(c) the originality of the work, supplies or
services proposed by the tenderer;

(b) the technical solutions chosen or any 
exceptionally favourable conditions 
available to the tenderer for the execution 
of the work or for the supply of the goods
or services

(d) compliance, at least in an equivalent 
manner, with obligations established by 
Union legislation in the field of social and 
labour law or environmental law or of the 
international social and environmental law 
provisions listed in Annex XI or, where not 
applicable, with other provisions ensuring 
an equivalent level of protection;

(c) the originality of the work, supplies and 
services proposed by the tenderer

(e) the possibility of the tenderer obtaining 
State aid.

(d) compliance, at least in an equivalent 
manner with obligations established by the 
Union legislation in the field of social and 
labour and environmental law or the 
international social and environmental law 
provisions listed in Annex XI or, where not 
applicable, with other provisions ensuring 
an equivalent level of protection

4. The contracting authority shall verify the 
information provided by consulting the 
tenderer. It may only reject the tender 
where the evidence does not justify the low 
level of price or costs charged, taking into 
account the elements referred to in 
paragraph 3.

(e) the possibility of the tenderer obtaining 
state aid both for the financing of the 
tender itself and for the financing of 
services, supplies and works relating to 
the tender 

Contracting authorities shall reject the 
tender, where they have established that the 
tender is abnormally low because it does 
not comply with obligations established by 
Union legislation in the field of social and 
labour law or environmental law or by the 
international social and environmental law 
provisions listed in Annex XI.

(ebis) the use of subcontractors that do 
not comply with social, labour and 
environmental obligations or rules 
regarding state aid as explained in d) and 
e) 

5. Where a contracting authority 
establishes that a tender is abnormally low 
because the tenderer has obtained State aid, 
the tender may be rejected on that ground 
alone only after consultation with the 

5. The contracting authority shall verify the 
information provided by consulting the 
tenderer. It shall reject the tender where the 
evidence does not justify the low level of 
price or costs charged, taking into account 
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tenderer where the latter is unable to prove, 
within a sufficient time limit fixed by the 
contracting authority, that the aid in 
question was compatible with the internal 
market within the meaning of Article 107 
of the Treaty. Where the contracting 
authority rejects a tender in those 
circumstances, it shall inform the 
Commission thereof.

in particular the elements referred to in 
paragraph 3

6. Upon request, Member States shall make 
available to other Member States, in 
accordance with Article 88, any 
information relating to the evidence and 
documents produced in relation to details 
listed in paragraph 3.

Contracting authorities shall reject the 
tender, where they have established that the 
tender is abnormally low because it does 
not comply with obligations established by 
Union legislation in the field of social and 
labour law or environmental law or by the 
international social and environmental law 
provisions listed in Annex XI.
6. Where a contracting authority 
establishes that a tender is abnormally low 
because the tenderer has obtained State aid, 
the tender may be rejected on that ground 
alone only after consultation with the 
tenderer where the latter is unable to prove, 
within a sufficient time limit fixed by the 
contracting authority, that the aid in 
question was compatible with the internal 
market within the meaning of Article 107 
of the Treaty. Where the contracting 
authority rejects a tender in those 
circumstances, it shall inform the 
Commission thereof.
7. Upon request, Member States shall make 
available to other Member States, in 
accordance with Article 88, any 
information relating to the evidence and 
documents produced in relation to details 
listed in paragraph 3.

Amendment 38

Proposal for a directive
Article 69 a (new)

Text proposed by the Commission Amendment

Article 69a
The current Directive shall be in 
accordance with Regulation on the access 



PE492.628v02-00 26/29 AD\913177EN.doc

EN

of third-country goods and services to the 
Union’s internal market in public 
procurement and procedures supporting 
negotiations on access of Union goods 
and services to the public procurement 
markets of third countries 
(COM/2012/0124 - 2012/0060 (COD)) and 
shall be in accordance with the conditions 
laid down in Articles 58 and 59 of 
Directive 2004/17/EC, whereby tenders 
covering goods originating in third 
countries with which the European Union 
has not concluded, whether multilaterally 
or bilaterally, an agreement ensuring 
comparable and effective access for 
European Union undertakings to the 
markets of those third countries may be 
rejected.

Amendment 39

Proposal for a directive
Article 71 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. The subcontractor, irrespective of its 
country of origin, is required to comply 
with labour, social and environmental 
standards and shall not benefit from any 
State aid that might result in the price of 
the tender price being so low that it is 
detrimental to fair competition.

Amendment 40

Proposal for a directive
Article 83 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. Member States shall ensure that the 
application of public procurement rules is 
monitored including the implementation 
of projects co-financed by the Union with 
a view to detecting threats to the finacial 
interests of the Union. This monitoring 
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shall be used to prevent, detect and 
adequately report possible instances of 
procurement fraud, corruption, conflict of 
interest and other serious irregularities.
Where monitoring authorities or 
structures identify specific violations or 
systemic problems, they shall be 
empowered to refer those problems to 
national auditing authorities, courts or 
tribunals or other appropriate authorities 
or structures, such as the ombudsman, 
national Parliaments or committees 
thereof.

Amendment 41

Proposal for a directive
Article 89 – paragraph 2

Text proposed by the Commission Amendment

2. The delegation of power referred to in 
Articles 6, 13, 19, 20, 23, 54, 59, 67 and 86 
shall be conferred on the Commission for 
an indeterminate period of time from the
[date of entry into force of the present
Directive].

2. The delegation of power referred to in 
Articles 6, 13, 19, 20, 23, 54, 59, 67 and 86 
shall be conferred on the Commission for a
period of five years from ...*[date of entry 
into force of the Directive]. The 
Commission shall draw up a report in 
respect of the delegation of power not 
later than nine months before the end of 
the five-year period. The delegation shall 
be tacitly extended for periods of an 
identical duration, unless the European 
Parliament or the Council opposes such 
extension not later than three months 
before the end of each period.

Amendment 42

Proposal for a directive
Article 89 – paragraph 5

Text proposed by the Commission Amendment

5. A delegated act adopted pursuant to this 
Article shall enter into force only where no 
objection has been expressed either by the 
European Parliament or by the Council 

5. A delegated act adopted pursuant to this 
Article shall enter into force only where no 
objection has been expressed either by the 
European Parliament or by the Council 
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within a period of two months of 
notification of the act to the European 
Parliament and the Council or if, before the 
expiry of that period, the European 
Parliament and the Council have both 
informed the Commission that they will 
not object. That period shall be extended 
by two months at the initiative of the 
European Parliament or the Council.

within a period of two months of 
notification of the act to the European 
Parliament and the Council or if, before the 
expiry of that period, the European 
Parliament and the Council have both 
informed the Commission that they will 
not object. That period shall be extended 
by four months at the initiative of the 
European Parliament or the Council.

Justification

The directive foresees the use of delegated acts - among other things - to adapt the 
methodology for the calculation of the threshold levels to any change provided for by the 
Government Procurement Agreement (Article 6(5) classic, Article 12(4) utilities directive) 
and to change the list of international social and environmental law provisions in ANNEX XI 
(Article 54(2) classic directive, Article 70 utilities directive). As these are issues with a clear 
international trade dimension, the rapporteur feels that the same institutional procedures 
should apply as with ‘normal’ trade legislation. In line with OMNIBUS I and OMNIBUS II 
(alignment package in the Committee on International Trade (INTA)), the rapporteur 
proposes emphasizing the need for the European Parliament to be duly involved in the 
preparation and implementation of delegated acts (Recital 55). This will facilitate the scrutiny 
of delegated acts and will ensure an efficient exercise of the delegation of power by avoiding 
objections from the European Parliament. The rapporteur deems it appropriate to limit in 
time (Article 89(2)) the conferral of powers on the Commission. Such a limitation brings 
about more parliamentary control, obliging the Commission to draw up a report in respect of 
the delegation of power no later than nine months before the end of the established period. 
On the other hand, tacit extension of the delegation for a period of identical duration prevents 
overburdening the legislators and facilitates the implementation of the common commercial 
policy. Considering the dynamics of parliamentary work, internal procedures and deadlines, 
it is important to assure that the legislator is given enough time to duly scrutinize a legislative 
act (Article 89(5)). All changes reflect changes brought about by the two Trade Omnibuses.

Amendment 43

Proposal for a directive
ANNEX XI

Text proposed by the Commission Amendment

- Convention No 94 on employment 
clauses (public contracts).



AD\913177EN.doc 29/29 PE492.628v02-00

EN

PROCEDURE

Title Public procurement

References COM(2011)0896 – C7-0006/2012 – 2011/0438(COD)

Committee responsible
       Date announced in plenary

IMCO
17.1.2012

Opinion by
       Date announced in plenary

INTA
17.1.2012

Rapporteur
       Date appointed

Gianluca Susta
25.1.2012

Discussed in committee 25.4.2012 11.7.2012

Date adopted 18.9.2012

Result of final vote +:
–:
0:

22
5
2

Members present for the final vote William (The Earl of) Dartmouth, Laima Liucija Andrikienė, Nora 
Berra, David Campbell Bannerman, María Auxiliadora Correa Zamora, 
Christofer Fjellner, Metin Kazak, Franziska Keller, Bernd Lange, David 
Martin, Vital Moreira, Paul Murphy, Cristiana Muscardini, Franck 
Proust, Godelieve Quisthoudt-Rowohl, Niccolò Rinaldi, Helmut Scholz, 
Peter Šťastný, Robert Sturdy, Gianluca Susta, Henri Weber, Jan 
Zahradil, Paweł Zalewski

Substitute(s) present for the final vote Amelia Andersdotter, George Sabin Cutaş, Małgorzata Handzlik, Syed 
Kamall, Ioannis Kasoulides, Maria Eleni Koppa, Marietje Schaake, 
Jarosław Leszek Wałęsa, Pablo Zalba Bidegain

Substitute(s) under Rule 187(2) present 
for the final vote

Emilio Menéndez del Valle, Raimon Obiols


