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Introduction:
According to Articles 206 and 207 TFEU, foreign direct investment (FDI) is an exclusive 
competence of the EU. This development, which has significant consequences, throws up a 
double challenge both for managing the more than 1 200 bilateral investment agreements 
(BIA) already concluded by the Member States and in terms of the details of a future 
European investment policy which will meet the expectations of investors and beneficiary 
states.
Specifying this future policy, which will be integrated in the common trade policy, firstly 
involves an analysis of investment policies so far.
At bilateral level, nearly 3 000 BIAs have been signed since 1959. Concluded mainly 
between developed and developing countries with the aim of ensuring legal and financial 
protection to investors from the former, these are based on three priorities: non-discrimination 
(pre- and/or post-investment), protection of investors and their investments, and the existence 
of a legal mechanism ensuring compliance with these principles, by means of which
enterprises can now file suits against governments with international courts.
When, however, the first suits were filed in the 1990s, a number of problems became clear, 
particularly concerning the possibility of conflict between private interests and the regulatory 
tasks of public authorities.

At multilateral or plurilateral level, investment negotiations broke down at OECD level
when, in 1998, discussions on an international investment agreement (IIA) ran up against the 
question of maintaining the public intervention domain, which was in danger of no longer
being able to intervene independently of private interests. The negotiations restarted at the 
WTO in 2004 but were again interrupted by complaints from developing countries. These past 
events must be borne in mind when the EU plans its future policy, which should support fully 
the objective of seeking good-quality investments which will make a positive contribution to 
economic, social and environmental progress. This is a far-reaching challenge, in the face of
which the Member States and the Commission should agree on a division of tasks enabling 
progress jointly to be made through a common, coherent policy. The EP will play a key role
here, and this working document is intended as laying the foundation for a process of 
reflection leading to the adoption by the EP of a resolution on the future of the EU’s 
investment policy.

(1) Definitions and scope
Discussions on the new European competence have quickly homed in on the issue of its 
scope. Several factors should be considered here:

– Articles 206 and 207 TFEU mention only FDI as falling within the scope of 
common trade policy, which is an exclusive competence of the EU. It is defined in 
judgments of the European Court of Justice on the basis of three criteria: it is long-
term investment, enables at least 10% of an enterprise to be acquired and involves
managerial control. This definition is in line with those of the IMF and the OECD. It is 
opposed, in particular, to portfolio investments, debt obligations on the part of 
enterprises and intellectual property rights.
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– The Commission takes the rules of the internal market as its basis in order to justify 
a competence – dating from before the Lisbon Treaty – for negotiating portfolio 
investments.

In spite of the willingness expressed by the Commission and the Member States to negotiate 
on a wide range of investments, we should ask if there is good reason to grant the same high 
level of protection to all kinds of investments. The EU is about to adopt tough legislation on 
the regulation of hedge funds in Europe. Could Europe be seen by an external investor as 
putting a brake on his stock market investments? Might it be a kind of indirect expropriation, 
against which he could mount an attack on the EU at an international court?
Moreover, with a division of competence between the Member States and the Commission, 
the former can give the latter a mandate to negotiate on all matters. This can be looked at in 
two contrasting ways, depending on whether it is thought that this would strengthen the 
Commission in international negotiations or that it would give rise to a danger of European 
concessions which are too significant in terms of investment, given that the EU’s extremely 
open economy means it has few other levers in international negotiations. Mixed agreements 
will also have to be ratified by all national parliaments and will give rise to wide-ranging 
public debate.
Finally, a section on definitions would not be complete without mentioning the need for a 
better definition of ‘foreign investor’. A number of Member States have used broad 
definitions, with a simple postal address deemed sufficient to determine the nationality of an 
enterprise. This has had disastrous consequences, as it has enabled some enterprises to bypass 
the national legal mechanisms of their own countries: by using their branches or investors 
abroad, they have been able to file suits against their own countries by means of a BIA signed 
by a third country. Investors have also exploited this technique to select the BIAs most 
conducive to filing a complaint. Such practices must clearly not be permitted.

(2) Investor protection
Investor protection remains the first priority of investment agreements. In its conclusions on 
the communication, the Council stresses that the new European framework must not have a 
negative impact on investor protection or the guarantees which they currently enjoy. Since 
some European BIAs potentially offer the highest level of investor protection of any in the 
world (the general wording of the clauses leaves scope for broad interpretation by the 
judiciary), we would be right to ask whether such a criterion constitutes an achievable 
objective or, conversely, an obstacle making it impossible for the Commission to draw up a 
European policy which is acceptable to the Member States.
The need to identify best practice, to which the Council’s conclusions also point, seems to be 
an option which is not only more sensible but also more effective, as it enables the 
development of principles and a strategy which are suitable for the future European 
investment policy.
One important element of the future European policy will be investment liberalisation. Today, 
most European BIAs lay down rules on protection (i.e. post-investment but not pre-
investment): in other words, concerning third-country market access. The Commission is 
already negotiating some elements of investment liberalisation, for example in the services 
sector, but this aspect will be reinforced by the new competences granted by the Lisbon 
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Treaty.
The Commission distinguishes between guarantees of protection which are relative (non-
discrimination) and those which are absolute (equal and fair treatment, compensation in the 
event of expropriation). In the case of principles of non-discrimination, it should be noted that 
shifting the competence to European level allows for greater coherence between the rules 
defining establishment and market access on one hand and those defining protection on the 
other. Moreover, a more global competence concerning investments would give the EU more 
punching power in multilateral discussions on global investment governance.

When considering market access (and bearing in mind the need to exclude certain sectors), it 
will also be necessary to guarantee that any further opening-up of the European market –
particularly in the area of public procurement markets – must be dependent on a reciprocal 
opening-up by its main trade partners.

(3) Protecting the public domain
The question of protecting the public intervention domain will be key in determining the EU’s 
future investment policy.

The emergence of new countries as local or global powers and with strong investment 
capacity changes the classic view whereby the only investors were developed countries. With 
increasing international competition, the unfettered suppression of barriers might damage the 
lawful protection of the capacity for public intervention. Although, therefore, it is generally 
acknowledged that investment improves host countries’ competitiveness, the actions of some 
investors have been able seriously to affect the capacity for public intervention in those 
countries.
This is what constitutes the second significant development in recent years: the increasing 
number of cases where the adoption of a new piece of legislation has led to a state being 
found guilty in court of indirect expropriation. Several instances are worthy of mention, in 
particular that involving Argentina, which was accused by three enterprises of having frozen 
the price paid by consumers for water following the 2001 economic crisis. In July 2010, an 
ICSID decision made it clear that the Argentine government had violated the principle of 
‘equal and fair treatment’. The Argentine government’s explanation of ‘necessity’ was not 
accepted by the court.
It should be noted that the USA and Canada, which were among the first states to suffer as a 
result of excessively vague wording in the NAFTA investment agreement, have adapted their 
BIA model in order to restrict the breadth of interpretation by the judiciary and ensure better 
protection of their public intervention domain.
In addition to including a specific clause in all future agreements laying down the right of the 
EU and the Member States to regulate, inter alia, in the areas of protection of the 
environment, of workers, of consumers and of cultural diversity, the EU should include the 
same process of deliberation when developing the various protection standards to ensure that 
states will have the necessary guarantees concerning their right to regulate and make laws. 
The standards should be defined as follows:
– non-discrimination (national treatment, most favoured nation and equal and fair treatment): 
this standard must include, for example, a base for comparison between foreign and national 
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investors by specifying the need to operate in ‘similar conditions’.
– expropriation: a clear, fair balance between the various public and private interests must 
underpin provisions on expropriation.
– provisions of general application (the ‘umbrella clause’): this standard enables integration 
into the scope of a BIA of all private-law contracts concluded between an investor and the 
signatory state of the BIA. This makes international arbitration possible if such a contract is 
violated. The insertion of such clauses in future European investment agreements must be 
ruled out.

Finally, investment liberalisation must include a list of sectors not covered by future 
agreements. For example, sectors which are strategically important for national defence and 
sensitive sectors such as culture and public services must be excluded from the scope of future 
agreements. Europe must also be aware of the concerns of its developing partners and must 
not call for more liberalisation if one particular country deems it necessary for its 
development to protect certain sectors, particularly in the area of public services.

(4) Inclusion of social and environmental standards
In addition to the necessary investor protection, the EU’s future policy must promote 
investment which is sustainable, respects the environment (a particularly important area for 
extractive industries) and encourages good-quality working conditions in the enterprises 
targeted by the investment. The recent reform of the OECD’s guidelines to promote 
responsible behaviour on the part of international enterprises is one of the clearest signs of 
this global development and one which the EU must support.

Every investment agreement must therefore be accompanied by a set of social and 
environmental standards. A distinction must be made between the EU negotiating a chapter 
on investments as part of more general negotiations on a free-trade agreement and 
negotiations concerning an independent investment agreement.

In the first case, we should remember the EP’s call for a social responsibility clause for 
enterprises to be included in every free-trade agreement which it signs. This must include a 
transparency and monitoring obligation and the opportunity for victims of a failure to comply 
with these provisions to take the matter to court. Concerning the environment, European 
policy should protect biodiversity and support technology transfer, infrastructure development 
and capacity-building.

In the case of investment agreements negotiated independently from a free-trade agreement, 
social and environmental standards must be included automatically and at the same time be 
made binding, thereby ensuring that they are put into practice. Currently a number of BIAs 
have a clause which prevents the watering-down of social and environmental legislation in 
order to attract investment. This is an encouraging start, but the EU must take the matter 
further.

(5) Dispute settlement mechanism and the EU’s international responsibility

Major changes must be made to the present dispute settlement regime, which usually operates 
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along the lines of ICSID and CNUDI rules, in order to include several basic elements such as 
the need for greater transparency on cases heard in court and the judgments themselves, the 
opportunity for parties to appeal, the obligation to exhaust local judicial remedies (under 
certain conditions) before initiating international arbitration, the opportunity to use amicus
briefs and the obligation to select one single place of arbitration and thus avoid ‘forum 
shopping’.

In addition, the communication mentions the possibility of introducing a system for 
complaints made by one state against another. European policy must be more ambitious and 
enable trade unions and civil society organisations to submit cases to the courts – the only 
way for parties’ compliance with their social and environmental commitments to be verified.

Another subject is the EU’s international responsibility and the consequences of what will 
from now on be Community management of investment policies. The EU should become a 
member of ICSID, but this is impossible as not all the Member States have joined. Financial 
responsibility is another key issue: if a court ruling is made against the EU itself, who will
bear the financial consequences? Will the amount of the fine be deducted from the European 
budget or from the budget of the Member State which adopted the act that resulted in the 
ruling?

(6) Choice of partners and powers of the EP

The Commission has compiled a list of countries which will be privileged partners for the 
negotiation of the first investment agreements: Canada, China, India, MERCOSUR, Russia 
and Singapore. Their selection results from two of questions of strategic importance to the 
EU: negotiations should be undertaken with countries which have great market potential but 
where foreign investments need better protection.

The Commission has also stated that it does not intend to have a standard model which would 
be applied in identical fashion to all trade partners. Although this way of thinking is justified 
by the need to adapt to the particular situation of each partner, it must never lead to picking 
and choosing among the basic elements set out in the previous chapters.

To conclude, the rapporteur believes it is vital that the EP’s standpoint on the future of 
investment policy be understood and taken into account by the Commission and the Council 
before negotiations on an investment chapter are initiated with Canada, India and Singapore, 
which are the first partners. This means the Commission should not submit its draft 
negotiating mandate to the Council until the EP has adopted it resolution. The EP must also 
ensure that its new powers under the Lisbon Treaty and the framework agreement between the 
Commission and the EP are fully respected and that, as a result, it receives negotiating 
mandates in good time to enable it to state its position, which must, in turn, be properly taken 
into account by the Commission and the Council.


