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I. GENERAL OBJECTIVES OF THE PROPOSED REGULATION

The EU currently does not have a horizontal legislative framework to enforce its rights under 
the WTO and other international trade agreements. In a global context where the number of 
retaliatory actions is increasing, the proposed instrument is legitimately designed to
strengthen the enforcement of the EU's trade rights, consolidate the EU's credibility and 
ultimately convince our trading partners to respect the rules of the game as laid down in trade 
agreements. The present proposal is also an element of a strategy to open up new markets for 
the EU and aligns the decision-making to the Lisbon Treaty.

This new instrument should also be understood in the framework of multilateral (WTO), 
regional and bilateral dispute settlement rules which already provide the right of complaining 
country to take the path of "last resort", i.e. defensive temporary retaliation against an 
offending country when this country fails to implement the rules of a dispute settlement body. 
Therefore there is no protectionist aim whatsoever.

Your Rapporteur's strong support for this proposal does not mean that the EU should use re-
balancing measures/countermeasures more often, but it will undoubtedly facilitate their 
eventual use. Your Rapporteur believes that retaliation shall always come as the last resort, in 
line with the acclaimed quote of Pascal Lamy: "Consult before you legislate; negotiate before 
you litigate; compensate before you retaliate; and comply - at any rate".

Over recent years there have only been a handful of cases when the EU had to resort to 
retaliation, however an important factor in ensuring positive settlement is the existence of a 
credible threat. The timeframe to adopt a measure is of paramount importance. In the pre-
Lisbon era the EU followed a case-by-case approach to trade retaliatory measures against a 
third country under the WTO Dispute Settlement Understanding (DSU) or for re-balancing 
under the Agreement on Safeguards. This took the form of regulations adopted by Council. In 
the absence of a horizontal framework, every single decision would now need to be adopted 
according to the ordinary legislative procedure which on average takes from 15 to 31 months. 

While we should thoroughly explore possibilities for strengthening the present proposal as 
regards its scope, countermeasures available and the involvement of the Parliament, it is very 
important that the EU gets this horizontal instrument as soon as possible.

II. SCOPE OF THE REGULATION 

The proposal lays down rules and procedures in order to ensure an effective exercise of the 
EU's rights to suspend and withdraw concessions or other obligations under international 
trade agreements (Article 1). It covers four types of situation (article 3): 
- retaliatory measures following adjudications of trade disputes at WTO level (Article 22 of 
the WTO DSU); 
- retaliatory measures following adjudications of trade disputes under other international 
agreements;
- rebalancing measures when a third country adopts a safeguard without appropriate 
rebalancing measures (Article 8 of the WTO Agreement on Safeguards);
- rebalancing measures in cases when a third party modifies its tariff concessions under 
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Article XXVIII of the GATT without satisfactory compensation.

III. TYPES OF PROPOSED COMMERCIAL POLICY MEASURES

Three types of countermeasures are provided for in Article 5: 
1 - suspension of tariff concessions and imposition of new customs duties; 
2 - introduction or increasing of quantitative restrictions on imports or exports of goods; 
3 - suspension of concessions in the area of public procurement. 

The proposal would enable the EU to adopt countermeasures only once an international, 
regional or bilateral dispute settlement body authorised it to do so. However, this does not 
deprive the EU from choosing the most appropriate countermeasure to enforce its rights 
effectively, for example which sector, or agreement, of the third country will be targeted by 
the countermeasure. 

The circumstances under which cross-retaliation can be authorised are explained in Article 
22.3 of the DSU. The phrase "cross-retaliation" itself does not appear in the text, but is 
shorthand to describe a situation where the complaining country retaliates under a sector or an 
agreement which has not been violated by the defending country. Article 8 of the Agreement 
on Safeguards lays down the same mechanism.

A. Services and IPR

The proposed Regulation lays down an array of trade policy countermeasures which are 
limited, under Article 5, to goods and public procurement. 

Services - other than public procurement - and IPR are de facto excluded as trade enforcement 
mechanisms. Should the EU need to use countermeasures in these fields, respectively in the 
framework of GATS (WTO's General Agreement on Trade in Services) and TRIPS (WTO's 
Trade-Related Aspects of Intellectual Property Rights), this would have to be done "under 
other procedures", in the form of time-consuming ad hoc regulations.

The justification given by the Commission is the lack of expertise in using enforcement 
measures in the field of services and IPR, which could raise complex technical and legal
questions.

While the WTO rules allow for cross-retaliation, only retaliation in goods is not always 
practical or effective. Although in the EU we don’t have horizontal market regulation on 
services, the EU law would allow, in a number of sectors, to consider countermeasures. 
Before ruling out the possibility to include measures in field of services as means of 
enforcement, we shall analyse practical implications and whether there is an interest from the 
industry. The growing importance of services in regional and bilateral FTAs further 
strengthens the arguments of at least considering including services. 

There are more difficulties with cross-retaliation involving intellectual property rights. Firstly, 
there are difficulties inherent to the EU legal system. Secondly, countermeasures in the field 
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of IPR can lead to difficult questions relating to Member States' obligations under 
international law and bring about other practical difficulties.

The WTO rules do allow for the suspension of rights and obligations under TRIPS as a result 
of commercial disputes before the WTO. However, although the suspension of IPR was 
authorised by a dispute settlement body in a couple of cases, the suspension itself never 
actually happened. 

B. Public Procurement

It is absolutely crucial to distinguish the present draft Regulation from the debates on 
reciprocity surrounding the draft Procurement Reciprocity Regulation. The present proposal is 
about enforcing the rights that the EU already has.

Although the text is not very clear, the present proposal foresees the adoption of procurement 
measures not only in the context of the Government Procurement Agreement (GPA), but also 
in other circumstances, particularly when an FTA partner does not respect its FTA 
procurement obligations. This could be redrafted in a more comprehensive way.

GPA already applies to the WTO DSU Rules and authorises its Parties to conduct 
countermeasures when facing illegal action. The peculiarity of the GPA is that it excludes 
cross-retaliation, which means that the only possible countermeasures in case of breaches of 
the GPA are procurement restrictions. This is in contrast to GATS and TRIPs, for which 
cross-retaliation is not excluded, although there are rules to be respected. 

Commitments in the area of procurement are growing because of the revision of the GPA and 
the inclusion of public procurement chapters and fully-fledged dispute settlement chapters in 
FTAs. While in the past bilateral disputes were hardly an option, in the future we can expect 
some dispute settlement action under FTAs, and the EU needs to be prepared.

After almost fifty years of common commercial policy we can't say to our citizens that the EU 
negotiates our trade agreements, but is not in capacity to enforce them with proper 
mechanisms. 

IV. INFORMATION GATHERING 

The proposal refers at various points to the concept of "(general) interest" and "economic 
interest" of the EU. The Commission justifies this wording by referring to corresponding 
wordings, particularly in the WTO law.

Article 9 states that the Commission will seek information and views regarding the EU's 
economic interests in specific products or sectors, in the application of this Regulation. Given 
the importance for the EU economic operators of the choice of the countermeasure and the 
sector or agreement of the third country to be targeted, it is important to include more details
to the information gathering process, in order to enable the Commission to take into account 
all views and information, and to define, in a comprehensive manner, the EU's general and 
economic interest, including the social and environmental component. 
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V. STRONGER INVOLVEMENT OF THE PARLIAMENT 

Regarding involvement of the EP in the procedures, the present proposal is not very 
extensive. It should be assessed in view of:
- Article 11 "Right of scrutiny of the EP" of the 182/2011 Regulation laying down the rules 
and general principles concerning mechanisms for control by Member States of the 
Commission’s exercise of implementing powers;
- Framework Agreement related to the circulation of limited trade documents;
- Rule 88 of the EP Rules of Procedures. 

Any decision of the Commission to adopt trade policy countermeasures would have far-
reaching consequences, not only in economic terms, but also in general political terms. The 
question of the involvement of the Parliament at all stages of the procedure and the need for 
transparency has to be thoroughly assessed.  

- Should an additional ad hoc scrutiny/consultation process be envisaged in different stages of 
the procedure, especially when a WTO Member is given a deadline to comply with the WTO 
ruling and immediately after the expiration of this deadline?
- How will the Parliament be informed in good time, ideally before the decision is taken? 
- Which mechanism will be used to allow the Parliament to have a say on these actions? 
- How can confidentiality of this sensitive information be ensured? 
- Should any Parliament consultation/information requirement be inserted into the regulation 
itself (recitals, articles) or in any accompanying document (declaration)?  


