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Background

The Commission submitted the proposal for a regulation in question on 21 March 2012. Its 
intention is to improve European firms’ access to public procurement markets in third 
countries. Further background information on the regulation can be found in the explanatory 
memorandum accompanying the Commission proposal (COM(2012)0124)1 .

The Commission states that, in tandem with this proposal, it is attempting to bring about 
further improvements in market access within the WTO and under the GPA.

Some of the questions raised in recent weeks:

1. How open are EU public procurement markets really by comparison with those 
of our trading partners?
As the rapporteur sees it, there has been no satisfactory answer to that question from 
the Commission or in the impact assessment. No conclusive appraisal emerged from 
the consultation exercise either. After consulting the coordinators and shadow 
rapporteurs, the rapporteur has therefore asked Parliament’s Impact Assessment Unit 
to take a further look at, inter alia, this issue. The fresh impact assessment is expected 
to be submitted in June and could be incorporated into the draft report.

2. Are there already ways and means of excluding suppliers of particular goods and 
services from public procurement markets?
In addition to Articles 58 and 59 of Directive 2004/17/EC, there are national and/or 
regional provisions in a host of Member States. To prevent distortion of the internal 
market and, at the same time, ensure that efficient leverage can also be brought about 
by a common EU commercial policy, those provisions should cease to apply, in the 
rapporteur’s opinion, once the regulation comes into force.
Proposal: Extend the thinking behind recital 18 into the subsequent articles.

3. Would the regulation genuinely help to open up markets, or is this 
protectionism?
In the rapporteur’s opinion, no substantiated answer to this has been provided - either 
in the Commission’s impact assessment or in the debates in committee or in various 
discussions. To reject the regulation in its entirety on that ground would be 
questionable, however. In the explanatory memorandum accompanying the proposal 
for a regulation, the Commission states that there is a review clause; but there is no 
trace of it in the text. A review clause would make it possible to look into the impact 
of the regulation, after it comes into force, and revise it accordingly.
Proposal: Incorporate a review clause - in addition to the reporting requirements 
under Article 19 - under which the Commission would submit a draft amended 
proposal, when it submitted the second report, or set out reasons why, in the 
Commission’s view, no changes were needed. Should the Commission not comply 
with that obligation, the regulation would cease to apply at the end of the second 
calendar year following submission of the second report.

                                               
1http://www.europarl.europa.eu/meetdocs/2009_2014/documents/com/com_com(2012)0273_/com_com(2012)02
73_en.pdf (pp. 1-11)



DT\935417EN.doc 3/3 PE510.674v01-00

EN

4. How do we make sure that we do not harm developing countries?
In various discussions with both colleagues and non-governmental organisations, the 
issue was raised as to the risk of developing countries being , as it were, the 
unintended victims of this regulatory action, given that, because of their economic 
situation, some developing countries are not yet in a position to open up their markets.
Proposal: In addition to the countries proposed by the Commission - the least 
developed countries, or LDCs - against which, under Article 4(2), no measures may be 
taken, the rapporteur proposes that a further distinction be made on the basis of the 
criterion under Article 4(1) of the new Generalised Tariff Preferences Regulation (No 
978/2012).

5. Would Article 6 really generate leverage in international negotiations on trade 
policy?
That article has attracted the most criticism in recent months, including the following: 
- Would the article really generate leverage?
- What would be our response if some contracting authorities/entities wanted to 

exclude particular providers while others did not?
- In the interests of consistency, ought not Commission approval for exclusion 

under Article 6 automatically initiate action under Articles 8 and 10?
- Must reference be made in all instances, in the invitation to tender itself, to the 

possible application of the article by a contracting authority/entity? 
- Is there a danger that this article would add more red tape to the procurement 

process?
Proposal: Retain the article, but make sure that, when the provisions are applied, the 
internal market is not fragmented, but that, rather, EU commercial policy is actually 
put into practice and leverage generated. If a procedure were initiated under Article 8 
or 10, contracting authorities would be able to rely on the article.

6. What would be our response if contracting authorities/entities wanted to avail 
themselves of the exceptions under Article 13?
In principle, in the rapporteur’s opinion, a ‘hardship clause’ makes sense. However, 
contracting authorities/entities must not be able to use exceptions to avoid applying the 
regulation. A common commercial policy and effective leverage must be ensured.
Proposal: Add a mechanism enabling the Commission to prohibit a contracting 
authority/entity from applying an exception.

7. What scope for delegated acts should the Commission be given?
On a proposal by the rapporteur, and after consultation of the shadow rapporteurs, the 
coordinators have decided to ask Parliament’s Legal Service for a legal opinion. It 
should be submitted in the next few weeks.
Proposal: Amend the Commission proposal, if necessary, on the basis of what 
Parliament’s Legal Service proposes.


