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Abstract 
This briefing note addresses eight specific issues identified by the European 
Parliament, Committee on International Trade (INTA) and related to the 
Commission’s proposed new rules concerning third countries' reciprocal access to 
EU public procurement. The main findings are that, while the European 
Commission points the attention to a serious policy issue and the Impact 
Assessment (IA) document is in many parts detailed and informative, the 
Commission should have assessed more accurately the current level of de facto 
openness of EU and non-EU public procurement markets, which is not as 
imbalanced as the document states. At the same time, the Commission IA does not 
fully take into account the costs that the preferred policy option would entail both 
in terms of retaliation by trading partners, and in terms of additional costs for 
taxpayers due to less competition in internal EU domestic markets. The briefing 
note also states that some aspects of the proposal (e.g. subsidiarity, the €5 million 
threshold and the impact on SMEs) are not fully assessed or entirely missing in the 
IA document. As a result, the European Parliament should focus on ensuring that 
the proposed “reciprocity-enhancing” instrument does not undermine at once the 
future prospects of EU businesses in large international procurement markets, the 
prospects of EU SMEs in participating to intra-EU bids led by non-EU businesses, 
and the potential benefits that would derive to European citizens from a reduction 
of government spending triggered by more competitive procurement.  
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EXECUTIVE SUMMARY 
 

lobal trade is currently exhibiting a reduction in the relative weight of 
developed economies (and in particular the EU27) and a parallel increase 
in the share of emerging economies. Even if for different reasons, both 

developed countries and emerging countries have developed an interest in a 
more protectionist approach to trade. The former, facing an unprecedented 
economic downturn, fear excessive penetration by cheaper, often state-
subsidized competitors from emerging countries; the latter are eager to build 
domestic capacity (as is the case for China’s indigenous innovation policy). Since 
all countries have already taken multilateral commitments to eliminate barriers 
to trade within the WTO, the domain in which protectionist measures become 
easier to implement is public procurement, which accounts for 15-20% of GDP in 
most countries: many emerging countries do not yet adhere to the plurilateral 
Government Procurement Agreement (GPA), where the EU has officially 
committed an unmatched percentage of its procurement, estimated at 85%. The 
US, for example, has not gone beyond 32%. 
Against this background, the European Commission proposal envisages the 
creation of a new instrument, which would allow national contracting entities to 
exclude goods or service providers originating from non-EU, subject to an ex ante 
notification to the Commission; and would also allow the Commission to launch 
investigations on protectionist measures in non-EU countries and ultimately 
adopt restrictive measures against bids originating in these countries, should 
they refuse to engage in negotiations. 
 
The Commission proposal rests on two main statements: (i) other countries have 
not committed the same amount of procurement markets in the GPA, and as 
such are way less open than the EU, which hampers EU interests in these 
markets; and (ii) the Commission does not have enough leverage in international 
negotiations, since – given that it already opened all its markets – there is not 
much more than the Commission can offer as a “bargaining chip” to other 
countries to trigger reciprocal concessions. This briefing note claim that both 
statements – which are the basis for the hole initiative – are highly 
questionable.  
 
More in detail:  
- Concerns about lack of participation and official  commitment to openness 

in the GPA have some merit in light of the recently reported increase in 
protectionist measures in both deveoped and emerging economies. However, 

the Commission might be overstating this problem for several reasons: (i) 
the EU is not as open de facto as it claims to be de jure; (ii) countries such as 
China, Japan and Korea feature a level of de facto openness that is very similar 
to that of the EU27; (iii) the GPA revision in March 2012 has seen a significant 
expansion of commitments; and (iv) regional and bilateral trade agreements, 
including the ones that the EU is negotiating or about to start negotiating (e.g. 
the TTIP) can significantly increase procurement openness in the coming 

G 
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years – this also implies that even if one considers only de jure openness as the 
relevant measure, GPA commitments would be a very imperfect proxy.   

- This problem definition leads the European Commission to mis-measure 
the potential for market opening in third countries: in particular, the 
statement that at least 50% of uncommitted Public Procurement in large 
trading partners is not open is exaggerated. As a result, also the estimated 

impact of the preferred option on job creation appears over-stated. In the 
era of “global value chains”, banning foreign bids might mean damaging EU 
SMEs: the recent protests by German SMEs against the EU-proposed tariffs 
on Chinese solar panels, which are expected to lead to a loss of up to 200,000 
German jobs, are a clear demonstration of this fact.  

- Due to the representation of the problem, the Commission Impact 

Assessment ends up mis-evaluating the risk of retaliation and the potential 

for leverage creation. The former is much more likely than the Commission 

seems to assume; and the latter is lower than the Commission thinks since the 

EU is not the only – and soon, not anymore the most important – trading 

partner of these countries.  

 

This briefing note also finds that some aspects of the Impact Assessment would 

have deserved a more in-depth analysis: administrative burdens are only 
tentatively assessed; the 5 million Euro threshold for public contracts covered by 
the newly proposed instrument is not discussed at all in the IA document; and 
the IA document downplays the de jure and – even more importantly – de facto 
protectionist measures being taken by some EU Member States. 
 
Finally, the Impact Assessment seems to partly or fully neglect three very 
important issues:  

o Shifting global trade shares are changing the landscape of international 
trade; 

o Subsidiarity should have been addressed more in-depth in the Impact 
Assessment, as the preferred option shifts competences and powers 
from the Member States to the EU level; and 

o Notably, the impact of potential higher procurement costs and 

reductions of competition in procurement on taxpayers is not fully 
addressed in the IA document.  

 
The briefing note concludes by recommending that these aspects are taken into 
account by the European Parliament when dealing with the Commission 
proposal, and suggests a more accurate reflection on the merit of creating an 
instrument which would, at once, generate a significant risk of retaliation by 
large trading blocs, and perpetuate the lack of leverage in international 
negotiations. The briefing note also suggests that the current lack of leverage 
might be approached more as a problem of internal coordination of the EU (and 
thus, an internal market problem), rather than a problem to be solved outside the 
EU. 
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Detailed appraisal of the impact assessment on 

rules concerning third countries' reciprocal access 

to EU public procurement 

Methodological aspects 
 

1. Introduction: public procurement and international trade 

This document contains an analysis of the European Commission’s Impact 
Assessment on rules concerning third countries’ reciprocal access to EU public 
procurement, as requested by the Impact Assessment Unit of the Directorate for 
Impact Assessment and European Added Value, within the Directorate General 
for Internal Policies (DG IPOL) of the General Secretariat of the European 
Parliament. The document is structured as follows. Section 1 below sets the stage 
by providing an analysis of how the EU has responded to the competitive 
challenge posed by globalization and by the rise of emerging economies such as 
China, Russia, India and Brazil, and how the relative strength of developed and 
emerging economies is likely to affect global trade in the coming year. In 
addition, the same section contains a number of observations as regards the 
current level of openness of trade and in particular public procurement, with 
reference to the existing Government Procurement Agreement (GPA), but also 
existing Regional Trade Agreements (RTAs), Free Trade Agreements negotiated 
by the EU (FTAs) and other bilateral agreement, which – as will be observed – 
lead to a much broader opening of public procureemtn than the GPA alone. 
Section 3 looks at specific aspects of the European Commission’s Impact 
Assessment document, from the assessment of the degree of openness of 
procurement internationally, to the differences existing between de jure and de 
facto commitment, the impact on jobs, small and medium-sized enterprises 
(SMEs) and administrative burdens, and the relevance of the 5 Million Euro 
thresholds that the proposal identifies as the relevant one for triggering the 
proposed new EU instrument related to third acountries’ reciprocal access to 
public procurement. Other items that, in the author’s opinion, should be revised 
and improved in the current Impact Assessment include the treatment of 
subsidiarity and the overall impact of the various alternative options on 
taxpayers. Finally, Section 4 concludes by offering some final remarks. 

2. The global trade context and EU’s policy response 

Globalization has brought significant gains to the whole world, and also to 
Europe. Major effects of decades of increased globalization include the 
acceleration of technological innovation; the opening up of new markets and 
export opportunities for least developed countries; the consequent reduction of 
poverty in many areas of the world; net inflows of labour, greater production 
and GDP growth, low inflation and, overall, a clear path towards prosperity. To 
say it with Hamilton and Quinlan (2012), “on balance, Europeans are living 
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better today than they were when the Iron Curtain fell and the Cold War ended, 
in part because of globalization”.1 
However, a number of important trends are now challenging Europe’s 
positioning in the global landscape. These include the following: 

 A major reshuffling of global GDP shares: the share of the BRICS in world GDP 
increased from 17% in 1990 to 28% in 2010, mostly due to the rise of China 
(13.5%) and India (5.5%). In 2011, according to the Organization for Economic 
Cooperation and Development (OECD), the share of world’s GDP held by 
China had already jumped to 17%, reaching the euro area and not far from 
the US (23%). A recent report by the OECD (2012) also forecasted that “China 
and India will experience more than a seven-fold increase of their income per 
capita by 2060, bringing China 25% above the current (2011) income level of 
the United States, while income per capita in India will reach only around 
half the current US level”.2 
 

Figure 1 – share of world GDP in 2011 and forecast for 2030, OECD 

                            
Source: OECD (2012) 

 

 Europe has lost competitiveness over the past decade. The EU’s economic 
performance had been disappointing much before the advent of the economic 
downturn. Already in 2004, when the “Kok Report” was published, Europe’s 
struggle to regain competitiveness already appeared as an uphill battle, and 
the ambitious goals set in 2000 with the Lisbon strategy looked more like 
mirages than concretely attainable targets.3 The Kok report stated that 
“Europe faces two enormous challenges – increasing global competition and 
a rapidly ageing population… to safeguard and strengthen [Europe’s] 
distinctive economic and social model, it must adapt.” Today, Europe is 
again in a similar situation, with most of the targets set by European 

                                                      
1
  Hamilton, Daniel S. and Joseph P. Quinlan (2008), Globalization and Europe: Prospering in the 

New Whirled Order, Washington, Center for Transatlantic Relations, The Johns Hopkins 

University. 
2
  “Developing countries to eclipse the West”, Guardian, 9 November 2012.   

3
  Kok, Wim, ed. (2004) Facing the Challenge: The Lisbon strategy for growth and employment 

(Kok report), Luxem- bourg, Office for Official Publications of the European Communities, 

November, available at this link.  

http://ec.europa.eu/research/evaluations/pdf/archive/fp6-evidence-base/evaluation_studies_and_reports/%20evaluation_studies_and_reports_2004/the_lisbon_strategy_for_growth_and_employment__report_from_%20the_high_level_group.pdf
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Commission’s ‘Europe2020’ growth agenda being impossible to achieve, and 
the economy approaching recession in at least some of the largest European 
member states (France, Italy, Spain). As a matter of fact, in the past decade 
productivity growth has been consistently low and falling. Given the 
negative demographics of the EU, without a boost in productivity – currently, 
quite unlikely – no growth will be attainable in the future. 

 A changing role in global value chains? Even before the crisis, the EU industry 
had already begun to face severe difficulties in global competition, due to the 
emergence of so-called “global value chains” and the pressing need to 
outsource and offshore industrial activities in countries with lower labour 
costs. The internationalization of industrial production has led to a declining 
contribution of EU economy on total world output. Cases of R&D 
externalization, open innovation, global production sharing, (international) 
fragmentation, “slicing up the value chain”, vertical specialization, 
international (out)sourcing, off-shoring, have become very frequent in many 
industrial sectors, and have consistently led to an outflow of production from 
Western Europe towards Central and Eastern European countries (“near-
shoring”), and later towards non-EU countries (“far-shoring”).4 The recent 
European Competitiveness Report released by the European Commission, 
DG Enterprise and Industry, identifies a worrying trend of industrial 
relocation outside the EU15, mostly towards the EU12 and to China (see also 
figure 2 below). And while US authorities have started to pay attention to 
keeping know-how at home, by encouraging their private businesses to 
repatriate part of the value chain (see e.g. the iPhone’s production process 
between Apple in the US and Foxconn in China), European corporations 
seem to be losing their control over key industrial know-how, to the 
advantage of other regions in the world.5   

 

                                                      
4
  ‘Offshoring’ and ‘offshore outsourcing’ refer to a company’s decision to transfer certain activities 

that have so far been carried out inside the company to either another unit of the firm in a 

foreign location (intra-firm or captive offshoring) or to an independent firm (offshore 

outsourcing).  
5
  A famous and often quoted example is the Boeing 787 Dreamliner. It is presently produced by 

43 firms in 135 locations all over the world. From Boeing’s headquarters in Chicago 70 percent 

of all tasks are offshored: a way of producing an airplane that was unfeasible before the 1990s. 

The value added embedded in the Dreamliner as a final product is thus generated by all these 

firms and in all these locations. This is partly due to the rapid progress in information and 

communication technologies (ICT). Liberalization of international trade and investment has also 

been helpful.  
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Figure 2 – Main destinations of production relocation  

 
Source: European Commission Manufacturing Survey, 2006, 2009 

 

 As a result, at least in some sectors of the economy, the EU has become more an 
“assembling” regional bloc, rather than a producing one. This is particularly true 
in the automotive sector, which marks a major difference compared to what 
the Barack Obama administration has done in the United States to maintain 
the bulk of value-added activities in US territory. Both Cernat and Pajot 
(2012) and Lee-Makiyama (2012) observe that the value added of 
employment in the car sector in Europe has fallen significantly, and is now 
behind that of Brazil in many large EU member states. The “assembled in 
Europe” phenomenon is of course not a problem per se, but becomes a 
problem if the value added component of the production chain gradually 
moves outside Europe. This is why the EU trade strategy, especially as 
regards free trade agreements with important commercial partners, should 
take into account the need to avoid outflows of know-how and value added 
activities. 

2.1. The EU trade strategy: a look at the past decade 

In the past few years, Europe has been reflecting on how to change its trade 
policy strategy to respond to these challenges. In 2002 the Commission’s 
Communication on Trade and Development made commitments to granting 
developing countries greater access to the EU market, providing adequate 
funding for trade-related assistance, and making trade a central part of 
development strategies. The commitments included using trade agreements to 
promote greater market access, support regional integration and improve trade 
rules to promote development. The EU market has traditionally been the most 
open to developing countries. Fuels excluded, Europe imports more from least 
developed countries (LDCs) than the US, Canada, Japan and China combined.  
In 2006, in the wake of the re-launch of the Lisbon growth strategy, the European 
Commission took stock of the need to thoroughly rethink competitiveness-
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related policies both “at home” and “abroad”, in the belief that competitiveness 
is a game that must be played on both grounds. The Communication “Global 
Europe: Competing in the world” (COM(2006) 567) set the stage for an ambitious 
“shift of gear” in EU policy. The underlying belief, for what concerns trade 
policy, was that “openness to global trade and investment increases [Europe’s] 
ability to exploit the benefits of an effective single market”, since it “exposes the 
domestic economy to creative competitive pressures, spurring and rewarding 
innovation, providing access to new technologies and increasing incentives for 
investment”. As a result, Europe made the important choice of refusing 
protectionism in the name of global competition, although it was rather 
ambiguously added that “imposing temporary and targeted restrictions on anti-
competitive imports into Europe can play a role in defending European interests 
against unfair trade”6. 
Overall, the logic of Europe’s 2006 trade strategy relied on the following pillars: 

 Trade openness boosts competition and productivity at home. This means that the 
EU rejected protectionism as a way to preserve employment and prosperity 
at home. More generally, for a long time the concept of “industrial policy” 
has been far from popular at the EU level, where competition policy was 
heavily used to open up markets intra-EU and avoid the protection of 
national champions. Some member states, however, have traditionally sought 
a more mixed strategy, especially in some heavy industry sectors and 
network industries.  

 The Single Market is needed to create the economies of scale and the competitive 
pressure needed to conquer foreign markets and attract imports and FDI at home. 
This means that completion of the single market – especially in the services 
sector – can boost Europe’s potential for conquering new markets abroad, by 
stimulating competition and consolidation of service providers within the 
EU27.  

 Trade policy should focus on bringing European values abroad and create the 
preconditions for opening and liberalizing foreign markets. In the opinion of the 
European Commission, emerging markets are still too often relying on 
protectionist measures in their national growth strategies. These can take the 
form of tariff and also, increasingly, non-tariff barriers. On the other hand, 
European institutions believe that openness on both sides means mutual 
growth possibilities, and should be made a precondition when negotiating 
free trade agreements and other trade partnerships.  

That said, and also given the ongoing stalemate of Doha round negotiations, on 
which the EU had initially devoted significant effort, the EU trade strategy has 
moved towards a constellation of instruments aimed at awarding different 
conditions to different trade blocs. This complex galaxy includes: (i) The 
Generalized Scheme of Preferences (GSP) adopted under the recommendation of the 
UN Conference on Trade and Development (UNCTAD) and aimed at facilitating 
trade between the EU and developing countries; (ii) the Aid for Trade (AfT) 
initiative, launched in 2007 in cooperation with member states, which led to the 

                                                      
6
 See SEC(2006)567, Section 3.1, page 4. 
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allocation of a large portion of EU development funds to trade-related projects; 
(iii) Economic partnership agreements (EPAs), which the EU started to negotiate 
with African, Caribbean and Pacific (ACP) countries in 2002 (after the Cotonou 
agreement), leading to a comprehensive, regional EPA signed with the 
CARIFORUM group of states in the Caribbean; (iv) Free trade agreements, initially 
concluded with countries like Chile and Mexico, and then re-launched in 2006, 
targeting India, Ukraine, South Korea and Japan7; and (vi) “region-to-region” free 
trade agreements, as part of its endeavour to foster regional integration and reduce 
transaction costs in international negotiations8.  
The EU has further engaged in strategic cooperation with a number of 
governments, from China to Brazil, Canada and the United States, India, Japan 
and Russia. These looser forms of cooperation have been in some cases 
complementary, in other cases alternative to FTA negotiations.  
In the case of both Canada and the US, cooperation has also taken the form of a 
stable regulatory cooperation platform, aimed at reducing divergences between 
rules and standards adopted on the two (northern) sides of the Atlantic.  

2.2. The 2010-2012 trade policy strategy: a mixed picture, or a U-

turn? 

Between 2010 and 2012 the European Commission has adopted two 
communications that have shaped a refined approach to trade policy in the years 
to come.9 The major new features of EU trade policy as it stands today can be 
summarized as follows: 

 A more targeted approach to the use of the GSP and AfT instruments, aimed at 
reaching least developed countries, more than emerging economies. Evidence 
that only a minor portion of the AfT funding had reached LDCs will lead to a 
thorough restructuring of this budget item, together with a renewed 
emphasis on helping SMEs in developing countries exercise their rights.  

 A stronger emphasis on reciprocity, in a time of resurgence of third party trade 
restrictive measures that hamper EU industries’ access to foreign markets. 

                                                      
7
   The key economic criteria for concluding new FTAs are the market potential (economic size and 

growth) and the level of protection against EU export interests (tariffs and non-tariff barriers); 

but increasingly, the EU states that potential partners’ negotiations with EU competitors are also 

important. FTAs can carry risks for the multilateral trading system since they can complicate 

trade, erode the principle of non-discrimination and exclude the weakest economies. To have a 

positive impact FTAs must be comprehensive in scope, provide for liberalisation of substantially 

all trade and go beyond WTO disciplines. 
8
  However, in most cases this has become a never-ending saga: with the Association of South-

East Asian Nations (ASEAN), the Gulf Cooperation Council (GCC) and the Mercado Comùn del 

Sur (MERCOSUR) negotiations have stalled, often due to a failure to agree on very specific 

products or sectors. This has led the EU to seek a more bilateral strategy with individual 

countries, leading to comprehensive FTAs with Peru, Colombia and ongoing talks with 

Singapore, Malaysia and Vietnam. 
9
  See European Commission (2010), Trade, Growth and World Affairs. Trade Policy as a Core 

Component of the EU’s 2020 Strategy (COM(2010) 612 final), Brussels, 9 November; and 

European Commission (2012), Trade, growth and development. Tailoring trade and investment 

policy for those countries most in need (COM(2012) 22 final), Brussels, 27 January. 
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For example, the 9th report on potentially trade-restrictive measures issued by 
the European Commission in 2012 observes a reinvigorated trend of “third 
countries' use of trade restrictive measures as part of new industrialization 
policies, aimed at shielding their domestic markets from international 
competition, continues to be confirmed in this report”. The Commission 
quotes Brazil, China, India, South Africa and Ukraine among those countries 
that are trying to protect their national economies through restrictive 
measures; but also the recent expropriation by the Argentinean government 
of 51% of YPF shares owned by the Spanish company Repsol. In addition, the 
Commission observes that some of Russia’s recent actions may not be in 
conformity with the obligations it has as new member of the WTO. Overall, 
between September 2011 and 1 May 2012, as many as 123 new potentially 
trade-restrictive measures were adopted around the world, whereas only 13 
were withdrawn10. 

 A stronger emphasis on promoting EU values and achieving broader public policy 
through trade policy. In particular, the values that will be increasingly 
incorporated in preferential trade schemes are sustainability and respect for 
human rights. More specifically, the EU seems to target mostly 
Mediterranean countries and Eastern neighbourhood countries, announcing 
negotiations for Deep and Comprehensive FTAs with Egypt, Tunisia, Jordan 
and Morocco; and also with Armenia, Georgia and Moldova.  

 A more ambitious strategy to promote FDI in developing countries, through 
provisions in Bilateral Investment Treaties that strengthen rule of law, legal 
certainty and investor protection. 

 An increased reliance on private standards and guidelines. These mostly entail the 
inclusion, in trade negotiations, of public and private corporate social 
responsibility guidelines such as the OECD ones; standards on transparency 
along the value chain, such as the Extractive Industries Transparency 
Initiative (EITI), the Forest Law Enforcement, Governance and Trade 
(FLEGT) and the Timber Regulation; the recently updated OECD Guidelines 
for multinational enterprises; OECD’s recommendations on due diligence 
and responsible supply chain management ; etc. 

Overall the new EU trade policy has been criticized by experts and 
commentators, since it contains traces of revived protectionism and even “neo-
colonialism”, a more cautious approach to multilateral trade talks; an undesirable 
proliferation of instruments and goals; and dilution of trade objectives through 
commingling with other policy goals; and overall, the impression of a lack of 
clear ideas and strategies for the future.11 Most importantly, the European 
Commission does not mention the enormous opportunities that it has missed in 

                                                      
10

 European Commission DG Trade (2012), Ninth Report on Potentially Trade Restrictive Measures 

Identified in the Context of the Financial and Economic Crisis, September 2011-1 May 2012, 

June http://trade.ec.europa.eu/doclib/html/149526.htm 
11

 See the collection of essays by the Overseas Development Institute (2012), “The next decade of 

EU trade policy. Confronting global challenges?”, ODI Research Reports and Studies, July 

http://www.odi.org.uk/publications/6693-eu-trade-policy-international-development-global-

challenges. 

http://www.odi.org.uk/publications/6693-eu-trade-policy-international-development-global-challenges
http://www.odi.org.uk/publications/6693-eu-trade-policy-international-development-global-challenges
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the past few years due to an internal collective action problem, which has 
hampered negotiations on key FTAs such as the one with ASEAN, MERCOSUR 
and the Gulf. No real strategy is offered to remedy these problems. 
 

2.3. Public Procurement and trade negotiations: a rising concern 

Within international trade talks, public procurement has become increasingly 
important over the past few years for a number of important reasons. First, the 
economic downturn in large developed countries has led to an increase in the 
share of public procurement over GDP, also due to the relative rigidity of 
government demand and investment compared to private sector expenditure. At 
the EU level, the share of public procurement over GDP increased from 17% in 
2008 to 19.9% in 201012. Second, countries that have joined the WTO have 
reverted to a number of less thoroughly regulated measures – compared to the 
traditional trade defence instruments and tariffs – to protect their economies. The 
share of non-traditional measures on the total protectionist measure is still 
predominant (Evenett, 2012). Third, the combination of globalization, the digital 
economy and economic crisis has led to growing focus, in developed economies, 
on the need for infrastructure investment, which requires increasingly large 
public procurement. Finally, with globalization most ofthe heavy industries in 
developed countries have started to suffer from competition by often state-
subsidised large enterprises from emerging economies: this was the case in 
sectors such as steel and aluminium, and (relatedly) railways and automotive. 
 
Figure 3 – Ten most used measures to discriminate against foreign commercial 

interests since the first G20 crisis meeting 

 
Source: Evenett (2012) 

 

                                                      
12

 See the Annual Growth Survey 2012, COM(2011) 815 final, at page 5. 
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Procurement is regulated i.a. by the WTO Agreement on Government 
Procurement (GPA), which is a “plurilateral” agreement and – as such – applies 
to a sub-set of WTO Members, i.e. those WTO Members that specifically signed 
the GPA or that have subsequently acceded to the Agreement. The 15 Parties to 
the GPA are: Armenia, Canada, the European Union (and its 27 Member States -- 
Austria, Belgium, Bulgaria, , Czech Republic, Cyprus, Denmark, Estonia, Finland, 
France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, 
Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovak 
Republic, Slovenia, Spain, Sweden, and the United Kingdom), Hong Kong China, 
Iceland, Israel, Japan, the Republic of Korea, Liechtenstein, the Netherlands with 
respect to Aruba, Norway, Singapore, Switzerland, Taiwan (Chinese Taipei), and 
the United States. Several countries, including China, Jordan, and Moldova, are 
currently negotiating accession to the GPA.  
On March 30, 2012, the GPA Parties adopted a revision of the GPA, which 
expanded the scope of the agreement in an unprecedented way. The revised 
Agreement also includes a significant improvement of the text of the Agreement 
by modernizing the text to reflect current procurement practices and clarifying its 
obligations. The negotiations have resulted in a significant extension of the 
coverage of the Agreement (which will be effective after the entry into force of 
the revised Agreement). These gains in market access have been provisionally 
estimated by the Secretariat as in the range of $80-100 billion annually. They 
result from lower thresholds and additions of new entities and sectors to the 
existing Parties’ current Appendix I Annexes. For example, one Party has agreed 
to cover all of its provinces and territories. The other Parties to the Agreement 
have together added at least two hundred additional entities to be included in 
their schedules. Three major Parties will provide new coverage of so-called 
“build-operate-transfer” agreements (BOTs). Also, additional services coverage 
has been added by almost all Parties, and three Parties have agreed to reduce 
some of their thresholds. 
Procurement, however, is not only regulated by the GPA: to the contrary, GPA 
and non-GPA countries have engaged in extensive bilateral negotiations on 
procurement, which resulted in a broader opening through regional trade 
agreements (RTAs), which has been found to go way beyond the GPA coverage 
in a recent study commissioned by the OECD (2013). Table 1 below shows the 
extent of coverage of RTAs including both GPA and non-GPA countries, 
compared to the coverage of the GPA. The result is that regional trade 
agreements have achieved significantly greater openness compared to the GPA, 
even if the latter, in its 2012 revision, is showing an encouraging potential for de 
jure openness in global trade. This, in turn, means that even if one relies 
exclusively on de jure commitments, GPA is not a fully reliable measure of 
procurement openness.  
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Table 1 – Summary of RTAs committments 

 
Source: Ueno (2013) 

 
Also the European Union might be able to secure more opening of procurement 
through free trade agreement and association agreements with third countries in 
the months to come. In particular, negotiations with Canada, China, and the 
United States are likely to bring more reciprocal access to procurement markets, 
if negotiations will be successful. However, all will depend on how negotiations 
will be conducted, the relative bargaining strength of the parties involved, and 
the overall macroeconomic fundamentals of the countries at the table. In the 
proposal under analysis, the European Commission seems to believe that its GPA 
commitments have already gone much further than what all other countries have 
offered, and consequently this will weaken the Commission’s position at the 
negotiations table, since there is not much that the EU can offer as ”bargaining 
chip” to trigger significant reciprocal offers by large trading partners.  

2.4. How should openness of public procurement be measured? 

The Commission’s proposal critically depends on one initial assumption: the EU 
has opened its procurement market much more than its large trading partners, 
since it has committed to open its procurement markets in the GPA much more 
than other countries or blocs. However, the measure of openness selected by the 
European Commission is not convincing, and has been heavily criticized in the 
literature. The main findings that can be reported from the existing literature in 
this respect suggest that the European Commission is right when it claims that no 
other country has committed to open de jure its procurement as the EU has done. 
Figure 1 below (second column from the left), developed by Woolcock, 
summarizes the evidence brought by the Commission to support this statement. 
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Table 2 – The Commission’s estimates of the openness of public procurement markets 

 
Source: Messerlin (2013) on data from the Commission IA document 

 
However, there are at least four major reasons why the Commission might have 
miscalculated the relative degree of openness of the EU procurement markets:  
- The GPA update (agreed at the time in which the Commission was 

completing its Impact Assessment) has seen the expansion of the 
commitments offered by certain countries, thus reducing the imbalances 
reported by the Commission ; 

- As recalled recently by Messerlin and Miraudot (2012), during the 
negotiations on an improved Government Procurement Agreement 
(December 2011) all countries have agreed that existing data on GPA 
commitments are so bad that they require a huge effort to improve them 
(Anderson 2012). Indeed, they are in such a pitiful state that it is impossible to 
reconcile them (Anderson et al. 2011). 

- A measure of openness based on GPA commitments does not make sense as 
it focuses on a subset of all procurement markets, and on one single 
instrument for opening such markets. For example, RTAs and FTAs signed 
(or pending) by the EU may well go beyond existing GPA commitments. 

- De jure commitments are normally totally different from the de facto openness 
of a given domestic procurement market13. Existing literature observes that 
the level of openness of EU markets is by no means greater than that of large 
trading partners, including some of the non-GPA countries. Figure 2 above 

                                                      
13

  A market is considered in the IA document as open de facto if “a country does not apply 

protectionist measures in the public procurement markets that are not open de jure” [Annex 3, 

methodological box 4 of the IA document]. The de facto openness ratio is measured by the 

percentage share of the value of the markets considered as open de facto in the total value of 

public procurement markets above the GPA thresholds. 
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shows that the level of de facto openness of countries such as Mexico, Russia, 
India, Korea and even China is broadly comparable to that of the EU. 

The latter finding is perhaps the most relevant for what concerns the Impact 
Assessment document of the European Commission, as it directly affects the 
problem definition offered by the Commission services. In particular, the 
availability of the World Input Output Database (Timmers 2012), an 
unprecedented, detailed source of data on international trade has made it 
possible to calculate with a certian degree of accuracy the penetration ratios of 
major economies around the world. Figure 7 below shows the degree of openness 
(measured as the share of imports in public demand) of certain countries and the 
GDP of those countries in 2008 based on IMF data. The overall result shows that 
the degree of openness of the EU27 and also that of large EU economies like 
France or Germany is below that of China. The EU27 looks more open than the 
three largest EU member states, except the UK. And most importantly, the EU27 
and the US are significantly less open than the East Asian economies – China, 
Japan, Korea, and Taiwan – targeted by EU and US pressures in the past couple 
of years. 
In other words, as also observed by Woolcock (2012) in its report for the 

European Parliament on “Public procurement in international trade”, it cannot be 

claimed that EU procurement markets are significantly more open than other 

markets in Europe’s largest trading partners. The EC has wrongly used data 

referred mostly to intra-EU trade (apprx 60% of the total?). This by itself 

undermines most of the rationale used by the Commission in the remainder of its 

IA document.  

For example: 

 The “leverage” effect claimed by the EC might be over-rated since the EC 

would not be closing a previously very open set of markets. Since trading 

partners would not perceive this as a loss of past opportunities, they might 

not be significantly affected in terms of incentives to negotiate.  

 The weakness of the leverage effects might nonetheless lead trading partners 

to face the “announcement effect” of the new EU regulation, and as such 

decide to retaliate. As convincingly demonstrated by Woolcock (2012), past 

experience shows that the likelihood of retaliation (whether simple or 

boycott-like) is high. In addition, when it comes to China, present behaviour 

suggests that retaliation is more than likely, possibly across sectors (and 

China buys, for example, a lot of cars).  
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Figure 4 – Openness v. GDP 

 
Source: Timmers (2002)  

 

The Commission’s stance is partly explained in methodological terms, and partly 
by clarifying the difference between de jure and de facto openness. For what 
concerns methodology, Messerlin and Miraudot (2012a, 2012b) consider that the 
European Commission should not have taken into account its own intra-EU trade 
when observing the level of openness of the EU economy. For example, table 3 
below shows the openness ratios for selected countries, including the EU27 (only 
opennes to etra-EU trade) and the EU2 (France and Germany combined, only 
related to extra-EU trade). 
For what concerns the difference between de jure and de facto openness, the 
difference is easily explained. Even if a market has been officially committed in 
GPA or in any regional or bilateral free trade agreement, this does not at all 
imply that foreign companies will have an easy life bidding to be awarded the 
good or service. In some instances, the design of the public tender is tailored to 
the needs of a national company, or the tenderer might require certain standards 
or certifications that only certain companies, domestic or regional, can easily 
offer. In other cases, there might be direct or indirect pressures on contracting 
entities to prefer national companies. All in all, there seems to be a myriad ways 
for contracting entities to keep preferring national champions or simply domestic 
companies, including SMEs, even if the procurement market at hand is officially 
committed under the GPA. 
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Table 3 – openness ratios, selected countries 

 
Source: World Input-Output Database 2012; Messerlin and Miroudot (2012a) 

 
 
 

Main findings of chapter 2 

- The EU is the largest trade bloc in the world, but emerging powers are eroding 

its primacy very quickly, as globalization is shifting production and investment 

to emerging economies such as China and Brazil. As a result, the size of 

procurement markets is not as imbalanced as it used to be only a few years 

ago. 

- Concerns about lack of participation and official  commitment to openness in 

the GPA have some merit in light of the recently reported increase in 

protectionist measures in both deveoped and emerging economies.  

- However, the Commission might be overstating this problem for several 

reasons: (i) the EU is not as open de facto as it claims to be de jure; (ii) 

countries such as China, Japan and Korea feature a level of de facto 

openness that is very similar to that of the EU27; (iii) the GPA revision in March 

2012 has seen a significant expansion of commitments; and (iv) regional and 

bilateral trade agreements, including the ones that the EU is negotiating or 

about to start negotiating (e.g. the TTIP) can significantly increase 

procurement openness in the coming years. 

- Even if one considers only de jure openness as the relevant measure, GPA 

commitments would be a very imperfect proxy, as internationally recognized 

at governmental level. 

- This description of the status quo bears very important consequences for the 

Commission’s IA document, including the overall problem definition, the 

assessment of the EU’s bargaining power and everage potential, and the 

assessment of the impacts associated with the various options.  
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3. Analysis of the impact assessment document 

Based on the problems identified and discussed in section 2, this Section provides 
an assessment of the Commission’s IA document. In particular, the assessment is 
based on a list of eight issues submitted to the author of this report by the Impact 
Assessment Directorate of the European Parliament. In resonding to this request, 
some of the issues have been broken down into two sub-items, leading to a final 
list of ten statements, which can be considered as covering, altogether, the 
request received by the European Parliament.  

3.1. The IA document does not properly evaluate the openness of 

the EU public procurement markets compared to large 

trading partners 

The main pillar that sustains the rational built by the European Commission in 

the IA document is the fact that EU public procurement markets are way more 

open than those of the EU27’s large trading partners. However, as observed in 

Section 2 above, this statement is far from correct due to both methodological 

flaws in the Commission’s argument, and to the difference between de jure  and 

de facto openness of public procurement. More in detail:  

 From a methodological viewpoint, GPA commitments are a very incomplete 

proxy for procurement openness, since non-GPA countries can nonetheless 

accept bids and award public contracts to foreign companies, and also since 

both GPA and non-GPA countries have committed a much larger amount of 

procurement under RTAs and FTAs than they did within the GPA (which, 

anyway, has seen a signficant expansion of coverage in March 2012). In 

addition, the use of GPA commitments as evidence of de jure openness has 

been criticized by GPA-participating governments due to the incompleteness 

of the data available.  

 When one looks at the de facto openness of individual countries, evidence 

from the World Input-Output Database suggests that the EU27 are not 

significantly more open than their largest trading partners in terms of actual 

contracts won. To the contrary, countries like Korea and China seem more 

open than large European economies in terms of penetration ratios. Of 

course, the de jure perspective is very important for international trade 

negotiations, since it reflects the position officially adopted by a given 

national or regonal government and is as such an element of negotiation; 

however, it is the de facto penetration ratio that should be taken as a basis to 

assess the current leverage potential and the likelihood of retaliation in case 

of adoption of new regulatory instruments by the European Commission. Put 

more simply: if Chinese businesses are not currently in the position to 

penetrate easily all the procurement markets thatare de jure committed, they 

will not consider full openness as a starting point of the negotiation. In this 

respect, if the European Commission perceives a lack of leverage in 
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international negotiations, the reason would probabily have to be found in 

the behaviour of Member States governments rather than that of non-EU 

countries. The problem – as will be stated below – becomes then one of 

subsidiarity, rather than plurilateral trade talks.  

 

3.2. The factual and legal openness of procurement markets is not 

fully addressed by the IA document 

As already recalled above, even if a market has been officially committed in GPA 

or in any regional or bilateral free trade agreement, this does not at all imply that 

foreign companies will have an easy life bidding to be awarded the good or 

service. In some instances, the design of the public tender is tailored to the needs 

of a national company, or the tenderer might require certain standards or 

certifications that only certain companies, domestic or regional, can easily offer. 

In other cases, there might be direct or indirect pressures on contracting entities 

to prefer national companies. All in all, there seems to be a myriad ways for 

contracting entities to keep preferring national champions or simply domestic 

companies, including SMEs, even if the procurement market at hand is officially 

committed under the GPA. 

Figure 5 below shows the relative de facto openness of France and Germany 

combined (the EU2), the EU27, the US and China (data are a subset of those 

shown in Table 3 above), which shows that, especially after 2001, China has 

constantly been more open than the United States and the EU27, whereas the Eu2 

have been always less open than the other regions or countries included in the 

figure.  

 
Figure 5 – Relative de facto openness, selected countries/regions 
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The European Commission seems to acknowledge the difference between full 

and partial openness in its Annex 7, where it reports a modified calculation of de 

facto openness. However, some of the estimates appear to be in contradiction 

with the literature (for example, China’s procurement market is considered to be 

fully closed also de facto). To be sure even the Commission’s estimate 

acknowledge that certain trading partners such as Japan and Kprea are 

remarkably open. 

 

3.3. The incomplete problem definition leads the European 

Commission to mis-measure the potential for market opening 

in third countries 

The European Commission implies, in the IA document, that large trading 

partners have limited incentives to open up their procurement markets since the 

EU has already almost fully opened its own. Accordingly, there is no additional 

commitment that the EU can offer to trigger reciprocal concessions. Our findings 

based on the literature reported in Sections 2, 3.1 and 3.2 above show that this 

description of reality is flawed in a number of respects. This being the case, a 

number of conclusions can be drawn for what concerns the potential for market 

opening in third countries. 

 First, the European Commission declares in the IA document that at least 50% 

of uncommitted Public Procurement in its 12 largest trading partner is not 

open, leading to 12 billion Euros of untapped exports and 180,000 

corresponding jobs. However, Annex 8 to the IA document reveals that in 

most cases countries apply only partial limitations or constraints to public 

offering (e.g. 15% local content requirements, 2.5% price differentials, etc.): 

these measures cannot be understood as fully blocking the markets in which 

they apply, although of course they can become hurdles to a full participation 

of EU businesses.  

 Second, and relatedly, it must be considered that businesses that bid for the 

provision of a certain service rarely cover the whole supply chain of that 

given service (e.g. rail, or construction, which seem to be among the most 

frequently closed markets in main trading partners of the EU). Especially in 

the era of global value chains, delocalization of production and reliance on 

local suppliers would not always entirely disrupt the business case of large 

EU bidders – at the same time, they could be damaging for some European 

SMEs or large companies that would have otherwise participated to the 

supply of the service or good at hand.  This has recently been fully confirmed 

by the fact that a number of German SMEs have demonstrated against the 

proposed imposition of an anti-dumping EU tariff on the Chinese solar 

panels (see also below, Section 3.5). 
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 Third, and importantly, it must be acknowledged that it will anyway take 

years before emerging markets are fully opened de facto. Accordingly, the 

untapped exports and associated jobs must be discounted based on time and 

also on the likelihood that de facto openness will indeed occur. This makes the 

European Commission’s estimate a bit shaky, and worthy of a re-assessment.  

It is worth bringing the example of the largest civil procurement contract won in 

2009 (approx 3 billion Euros), which Swedish authorities awarded by the regional 

public transportation corporation in Stockholm to the Hong Kong-based 

company MTR Corporation Limited. Not only had MTR established a local 

affiliate MTR Stockholm (a subsidiary of MTR Europe involved in the London 

Overground system); overall, the value generated by the contract was divided 

between Sweden, Canada, Norway, Hong Kong and the Netherlands. In 

addition, 2,600 jobs created remained Swedish, notwithstanding the foreign 

origin of the winning bidder14. 
 

Figure 6 – Economic value of the contract for underground operatons, 2010 

 
 

Source: Kommerskollegium/Swedish National Board of Trade (2011) 

3.4. As a consequence, also the impact on job creation appears 

over-stated 

Our analysis of current trends in global trade and the standing Commission 

proposal to create a new EU instrument to close certain procurement markets vis-

à-vis certain or all trading partner does not support the Commission’s estimate in 

terms of jobs created. The potential for job creation as identified by the 

Commission is highly dependent on the following chain of effects: 

                                                      
14

 The subcontractor responsible for train maintenance (approximately 54 million euros) is a joint 

venture between MTR and the Norwaybased company Mantena. The rail service subcontractor 

is the Dutch company Strukton Rail. The main IT-solution provider is the Canadabased 

company GIRO. The stand-by transportation subcontractor is the Swedish company Westin 

buss. The sanitation subcontractor is Swedish-based Reneriet. 
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- The European Commission is indeed able to trigger a “reciprocal 

commitment” which leads to a full opening of procurement markets (de jure); 

- The de jure commitment is translated swiftly into de facto openness (very 

unlikely as de facto trading partners are already reasonably open;  

- The de facto openness is associated with a good success rate of EU companies 

in foreign procurement over time (despite growing competition from 

businesses originating in emerging economies, sometimes state-subsidized); 

- The number of jobs created follows the same pattern as the downstream jobs 

associated with the production of extra-EU exports (developed by 

Eurostat/JRC), which in 2007 showed that the whole of EU sales to the rest of 

the world (worth around 1,382 bn Euros) were associated with 21.4 million 

jobs EU-wide (see IA Document, Annex 3). Accordingly, the estimate covers  

both the jobs associated with the production of the exported goods and 

services and all employment in downstream sectors that are embodied in 

sales to foreign markets. The underlying assumption is thus that for foreign 

procurement the number of jobs created in the country of origin would 

follow a similar proportion (which is not necessarily the case). 

As a result, the jobs/export ratio estimated by the Commission appears tentative 

at best, and likely to be over-estimated. It must also be acknowledged though, 

that the amount of jobs that would be created, and the amount of untapped 

exports do not play a decisive role in the IA document, and in particular in the 

choice between types of legislative instruments: the European Commission uses a 

very simplistic table, which describes the level of (de jure) openness of a country 

as full (“1”), partial (“0,5”) and none (“0”). 

This level of approximation, after all, is common throughout the report. For 

example, when the impacts of the various options are compared (table 14), some 

rather odd results emerge. All options have the same potential of stimulating 

exports and jobs, even if 3A and 4 lead to much worse retaliation potential by 

third countries. Option 3B is considered the one that creates the best incentives 

for trading partners to open their procurement markets, whereas option 6 

strengthens the level playing field more than others (but all options 3 and 4 have 

a positive effect, though it is unclear why). Basically the table also reveals very 

limited impacts, if any, on public finances, and a very important contribution of 

Option 3B to the consistency of EU trade policy and the respect of international 

agreements: it is not very clear, however, how this would eventually occur.  

3.5. In the era of global value chains, banning foreign bids might 

mean damaging EU SMEs 

The Commission IA document states that the current situation might hamper the 

capability of EU SMEs to internationalize their activities. The impact on SMEs 

has thus been assessed only limited to their potential for internationalization. 

However, the conclusions drawn by the IA document must be taken with 
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caution. First, normally only very highly specialized SMEs make it to foreign 

markets, and normally not through public procurement. Second, SMEs have 

significant problems of access to public procurement also in the EU, as testified 

by numerous reports published by the European Commission. Third, if anything, 

SMEs could find it profitable to be involved as local suppliers in bids placed by 

foreign  companies in EU procurement markets. The example of the Swedish 

underground above is already telling; in addition, one report by a consultancy 

firm (Prognos) and several statements by medium-sized German companies 

point at a potential loss of up to 200,000 jobs as a result of the proposed tariff15.  

In this respect, banning foreign bids on the basis of the fact that 51% of the 

ownership of the bidder is not European could end up depriving certain SMEs of 

attractive business opportunities. Finally, the impact on SMEs should have taken 

into account administrative burden and compliance costs in a specific way: for 

example, for those options that entail the production of certificates of origin, the 

related administrative burden would disproportionately falls on SMEs. We will 

get back to this issue in Section 3.8 below.  

Finally, the IA document should, in the analysis of the baseline, adequately 

account for the existence of a work program under the revised GPA, which 

provides that the parties that maintain in their commitments specific provisions 

on SMEs, including set-asides, need to notify the Committee on Government 

Procurement of such measures and policies. Also, the Committee will conduct 

SME survey to identify best practices and encourage the parties to review other 

measures with a view to eliminating them or applying them to the SMEs of the 

other party. It is expected that the issue of set-asides and its possible trade-

distorting nature as well as the issue of SMEs participation will be addressed 

through these transparency exercises. Similar provisions have been introduced in 

RTAs and FTAs, and could become a key requirement for the EU to engage in 

trade talks with the US, China, Canada in the coming months. 

3.6. The flawed problem definition leads the Commission services 

to mis-assess the risk of retaliation and the potential for 

leverage creation 

The European Commission IA document measures the potential for retaliation 

by trading blocs based on two factors: (i) the more an option closes de jure a given 

market to foreign bidders, the higher the risk of retaliation; and (ii) the more the 

                                                      
15

 See the Prognos report here. Among others, the Alliance for Affordable Solar Energy (AFASE) 

carried out a symbolic funeral march in front of the Berlaymont building on May 24, 2013 to 

commemorate the more than 200,000 jobs that are expected to be lost as a direct consequence 

of the European Commission’s proposed duties. In the United States, a similar issue emerged 

in 2012: research-based consultancy The Brattle Group published a report in which a 50% tariff 

was expected to discourage the majority of Chinese imports from the US and result in a ”net” 

job loss of 15,000 to 50,000 workers (even accounting for US production gains). In reality the 

tariffs that were imposed in the US were mostly lower (approximately 30%). 

http://afase.org/sites/default/files/docs/action/prognos_employment_and_value_added_effects_of_ad_cvd_solar_14_february_2013_management_summary.pdf
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decision to close a market affects offensive interests of a trading partner, the 

higher the risk of retaliation, and the harsher the retaliation. These are intuitively 

meaningful assumptions, although it must be recalled that, since the current level 

of de facto openness of EU markets is not as significant as the level of de jure 

openness, the reason to retaliate for trading partners would not be as strong as 

the Commission believes. Rather, it will be the “shock effect” of the 

announcement that will lead to a decision to retaliate: the United States, for 

example, have consistently shown their willingness to retaliate even against the 

EU (e.g. when Article 58 of Directive 2004/17 on utilities public procurement 

procedures was adopted by EU institutions). Evidence of retaliation is over-

abundant in recent times, especially between the US, the EU, and China. For 

example: 

- In March 2013 the US Congress passed legislation banning Chinese IT 

hardware manufacturers (such as Huawei, ZTE and Lenovo) from public 

procurement, absent a thorough, burdensome risk assessment; 

- Karel De Gucht, the European commissioner for trade, warned China on May 

15, 2013 that the European Commission is prepared to impose sanctions on 

two telecoms equipment-makers, Huawei and ZTE Corp, if it concludes that 

they received illegal subsidies or dumped their products on the European 

market.  

- The European Commission will decide on 6 June 2013 the imposition of 

temporary punitive tariffs on Chinese producers of solar panels, an industry 

that exported to the EU €21 billion of goods in 2011. Also, permanent anti-

dumping tariffs are being imposed since April 2013 against Chinese 

producers of ceramics and stoneware. 

- China filed a case with the WTO in November last year accusing some EU 

member states of favouring EU producers of solar-energy equipment. But 

retaliation could also look at other sectors, and notably the European wine 

industry.  

In other words, assuming “no retaliation” or “light retaliation” today is purely 

utopistic, as trade talks have become incandescent16. Against this background, 

the European Commission seems ready to bear the risk of retaliation, assuming 

that “simple retaliation” will be the most likely scenario. No evidence is shown to 

prove that this will be the case, and the industry seems more oriented towards 

believing in a harsh response by trade partners. 

Of course, retaliation is one of the possible reactions of trading partners, should 

the European Commission decide to close down certain procurement markets as 

                                                      
16

 This s not exclusive of the EU of course. For example, in 2009 China responded to the 35 

percent tariff on imports of Chinese tyres imposed by the US, imposing countervailing duties of 

31 percent on imports of chicken from the US, later increased to 105 percent. See Trade Wars 

Brewing in Economic Malaise by A. Faoila and L. Montgomery in the Washington Post, May 

15th 2009. 
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an own initiative or following a request by a Member State. The other possibility 

is that, hit in core offensive interests, trading partners will decide to surrender 

and lift the obstacles to entry of EU businesses in their markets. This scenario 

corresponds to what the European Commission calls “high leverage”: the 

problem with this scenario is that the leverage exerted by the EU in international 

trade negotiations is doomed to shrink as the relative shares of public 

procurement of the EU and its trading partners are being reshuffled. As observed 

by Messerlin and Miroudot (2012), “[t]he threat of closing EU markets assumes 

a rapport de force. The credibility of such a threat is already gone: the combined 

French and German public demand, which was almost eight times larger than 

China’s public demand in 1995 and three times in 2000, was only 1.3 times larger 

in 2009”. 

In other words, and from a more game-theoretical perspective, it is possible to 

state that the extent of the leverage effect depends very much on each of the 

parties’ next best alternative, or – using the jargon introduced in game theory by 

Harvard Business School scholars – the parties’ BATNA (“Best Alternative to 

Negotiated Agreement”, see Ayres and Nalebuff 1997)17. At a first level of 

approximation, this implies that the more a trading partner has the option of 

accessing other procurement markets, and the smaller the penetration ratio of 

that country into the EU procurement market, the lower will be the leverage that 

any EU decision to shut down markets will have.  

Based on the above, it seems likely that the European Commission is under-

estimating the likelihood and extent of retaliation, and is over-estimating its 

leverage potential vis-à-vs third countries: this, all in all, leads to a significant 

misperception of the likely impacts of legislative options aimed at closing de jure 

– whether by default or upon request – certain markets that so far have been, at 

least de jure, open. 

3.7. Administrative burdens are tentatively assessed, but this is 

unlikely to be a major problem for this IA document  

The IA document assesses the extent to which alternative options would increase 

administrative burdens based on the Standard Cost Model, and thus broadly in 

line with the requirements of the IA guidelines (Annex 10). More in detail: 

- The cost of certificates of origin was taken from the impact assessment on 

Rules of origin for the Generalised System of Preferences (GSP), where they 

were assumed to cost 5 EUR. 

- For notifications, the cost incurred has been calculated on the basis of an 

estimation provided by contracting authorities themselves in the 

                                                      
17

 Ayres, I. and B. J. Nalebuff (1997), ‘Common Knowledge As A Barrier To Negotiation’. Yale ICF 

Working Paper No. 97-01. 
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consultation, where most respondents indicated half a day in EFT (thus 240 

minutes). 

- Cost of labour: a value of 22 €/hour was adopted as an average EU salary. 

- The cost of the procedure has been calculated on the basis of the number of 

procurement procedures impacted by the option, and if the obligation fell on 

the winner or on all the participants (in which case, we used 5 bidders, which 

happens to be the average number of bidders). 

Once the procedures have been defined in the alternative policy options, the 

SCM is correctly applied: however, the assessment is incomplete: (i) burden 

measures should have been calculated for both the bidders that have to handle 

the notification, and public contracting entities (the EU SCM applies also to 

public administrations); (ii) a more careful estimate of the time spent assessing 

whether a given bid is to be considered foreign or national, abnormally low, or 

not, etc should have been taken into account; and (iii) overall, the procurement 

rules of origin would create additional costs for all bidders, and thus also for EU 

bidders.   

In any event, the magnitude of administrative burdens is not such that any 

different assumption, or even a more complete assessment of the burden, would 

tilt the balance in favour of any of the alternative options, even i the case of 

option 3c, which seems the most burdensome of all.  

3.8. The 5 million Euro threshold is not discussed in the IA 

document 

An important aspect of the European Commission’s proposal is the selection of a 

threshold value, based on which only tenders over 5 million Euros would be 

subject to the new regime. More in detail, Article 6 of the proposed regulation 

sets out the conditions under which the Commission may approve that 

individual contracting authorities/entities exclude tenders from tendering 

procedures, where the value of non-covered goods and services exceeds 50% of 

the total value of goods or services included in the tender for contracts with an 

estimated value equal or above €5 million. According to the publication of 

notices in the Official Journal (TED, Tenders European Daily), only 7% of all 

contracts published in the Official Journal have a value above EUR 5 million. 

However, those contracts represent 61% of the whole EU public procurement 

market.  

The Commission estimates that it would receive each year a maximum of 35-45 

notices. For contracts with an estimated value equal or above EUR 5 million the 

Commission should take a decision on the exclusion. The Commission should, 

for all contracts, approve the intended exclusion when the goods and services 

concerned are subject to a market access reservation under the EU international 

agreements on public procurement. Where such an agreement does not exist, the 

Commission shall approve the exclusion where the third country maintains 
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restrictive procurement measures leading to a lack of substantial reciprocity 

[emphasis added] in market opening between the Union and the third country 

concerned. The proposal also specifies that “when assessing whether a lack of 

substantial reciprocity exists, the Commission shall examine, to what degree 

public procurement laws of the country concerned ensure transparency in line 

with international standards in the field of public procurement and preclude any 

discrimination against Union goods, services and economic operators. Moreover 

it shall examine to what degree public authorities and/or individual procuring 

entities maintain or adopt discriminatory practices Union goods, services and 

economic operators”. However, the reciprocity assessment does not seem to 

entail an assessment of the EU’s own level of substantial openness. Nor are the 

administrative burdens associated with all these procedures fully accounted for 

in the IA document. 

But most importantly, the choice of the 5 million Euro threshold is purely 

arbitrary and not motivated in the IA document. It is not clear why the European 

Commission decided not to reach at least 80% of all procurement, and what 

would have been the corresponding costs. 

3.9. The IA document downplays the emerging protectionist 

measures (de jure and de facto) being taken by some EU 

Member States 

As already observed, the IA document mentions the fact that, in light of the 

current, unsatisfactory lack of leverage of the EU institutions in trade agreements 

on public procurement, some Member States are taking autonomous initiatives to 

protect their economies. Although the Commission reports that there is limited 

information available on the exact use of these provisions in the relevant Member 

States, it mentions cases in Austria (where equal treatment is only conferred on 

the basis of international agreements and contracting authorities have posed 

questions to the Bundeskanzleramt to ask about the eligibility of Turkish, Indian, 

Chinese, Ukrainian, and Bielorussian firms, which may have discriminated 

against them); Italy (where courts have ruled against the participation of Chinese 

and Australian firms until an international agreement exists between the EU and 

China/Australia in the area of public procurement); Spain (request of certificates 

of reciprocity in at least one instance) and the UK (where bidders from third 

countries with no procurement agreement with the EU have been denied certain 

remedies.  

That said, it seems that these are more isolated cases than real cases of legislative 

measures that would be incompatible with the status of EU member. As already 

recalled several times throughout this report, countries have a number of 

possibilities to resort to protectionism, of which de jure closure of procurement 

seems perhaps the least advisable, and the least likely. As a matter of fact, 

existing data on trade continue to include EU Member States and the EU region 
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among those countries that manage to limit their import penetration ratio in 

government procurement. Once again, the de facto v. de jure difference leads the 

Commission to understate the extent to which public procurement markets in the 

EU27 are, themselves, de facto difficult to conquer for non-EU bidders. 

3.10. Shifting global trade shares, subsidiarity and taxpayers: 

the”elephants in the room” 

In addition to the issues selected by the European Parliament for analysis in this 

report, at least three other issues are worth being mentioned in order to complete 

the analysis of the IA document: subsidiarity and the impact on citizens.  

 

- First, the baseline option is indeed described as the status quo, not as a future-

looking scenario. One major problem with the European Commission’s IA 

document is that it approaches global trade in a static way: figure 7 below 

shows the diverging trends in global trade shares between developed and 

emerging economies. The assessment of the 12 billion Euros of trade that is 

untapped due to the limited international openness of certain countries 

reflects this static approach (see above, Section 3.4 for a more detailed 

analysis of the underlying assumptions). The fact that the baseline does not 

carry an assessment of how the situation is likely to change in the coming 

years is a quite serious problem.  The baseline option, in addition, hides a 

number of internal market problems faced by the European Commission in 

public procurement. The lack of leverage of the Commission seems, as 

suggested recently by the Swedish Board of Trade, more an internal market 

problem than a trade problem (Kommerskollegium, 2011). Among the 

various issues o the table, there seems to be important margins for improving 

EU legislation in a number of fields, including Art. 58 and its possible 

strengthening that constitutes one of the options under scrutiny in this IA In 

addition, the Commission mentioned the extreme complexity of EU 

international procurement commitments for procuring entities at national 

and local level, to an extent that many authorities responding to the 

consultation mistakenly declared that their contract were not covered by the 

GPA. This can be related to a situation of general legal uncertainty for foreign 

companies that participate to domestic procurement procedures, which 

might hamper their willingness to participate. All these aspects are extremely 

important, in particular for EU SMEs. 
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Figure 7 – evolution of shares of world merchanside trade, 1995-2010 

 
Source: UN/DESA (2012) 

 

- Second, subsidiarity is discarded as not relevant by the IA document: 
however, some of the options compared (in particular, Options 3B and 3C) 
delegate the power to accept/reject offers to the European Commission rather 
than contracting authorities: this cannot be overlooked at it shifts 
responsibility to the European Commission for decisions that might 
ultimately be very costly for public administrations (reducing competition in 
public procurement, by excluding what are normally among the cheapest or 
most cost-effective bids) and ultinately for taxpayers.  
 

- Finally, and more generally, the analysis of the impact of the various options 
on taxpayers is almost entirely missing, and if anything confined in an annex. 
The only assessment provided regards the impact of losing one bid. To the 
contrary, the most imortant and widely acknowledged reason to advocate 
free trade and open public procurement is the benefits that this brings to 
citizens and administrations in terms of better quality and reduced costs, 
allowing contracting authorities to select among a wider range of 
competitors. An instrument that sacrifices competition on the altar of 
international trade negotiations should at least be motivated through an 
assesssment of the cost that this will imply for citizens of those countries that 
will have to reject foreign bids: citizens that, in all likelihood, will not reap all 
the benefits connected to their ”sacrifice”. 
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Main findings of chapter 3 

- The IA document does not properly evaluate the openness of the EU public 

procurement markets compared to large trading partners 

- The factual and legal openness of procurement markets is not fully addressed 

by the IA document 

- The incomplete problem definition leads the European Commission to mis-

measure the potential for market opening in third countries 

- As a consequence, also the impact on job creation appears over-stated 

- In the era of global value chains, banning foreign bids might mean damaging 

EU SMEs 

- The flawed problem definition leads the Commission services to mis-assess the 

risk of retaliation and the potential for leverage creation 

- Administrative burdens are tentatively assessed, but this is unlikely to be a 

major problem for this IA document  

- The 5 million Euro threshold is not discussed in the IA document 

- The IA document downplays the emerging protectionist measures (de jure 

and de facto) being taken by some EU Member States 

- Three additional elements are worth being highlighted in the IA document: 

the baseline is too static and not future-proof; subsidiarity should have been 

takled more thoroughly for certain options; and the ultimate impact of 

alternative options on administrations and taxpayers is not fully assessed.  

 

Concluding remarks 

The practice of Impact Assessment is a very important achievement of the EU 

institutions, in particular of the European Commission and also, increasingly, of 

the European Parliament. The added value of Impact Assessment rests in the fact 

that administrations are forced to explain the underlying rationale of legislative 

initiatives, starting from a description of the problem to be addressed, a 

motivation of the need (and opportunity) to act, and an analysis of possible 

alternative options that are likely to address successfully the problem at hand, in 

a way that leads to positive outcomes, often expressed in terms of net social 

benefits (European Commission 2009, Renda 2012). The fact that the rationale 

and underlying assumptions are made available to stakeholders, experts and 

other EU institution is expected to – and indeed does – increase the quality of the 

debate especially while legisaltive proposals are still in the co-decision phase.  

This briefing note must be seen as an attempt to contribute to the quality of the 

debate by evaluating whether the European Commission Impact Assessment on 

proposed new rules concerning third countries' reciprocal access to EU public 

procurement contains an accurate definition of the problem, and effectively 

makes the case for the policy option selected by the European Commission. The 

main finding is that, although the document is well-structured and very 

informative, it could be improved in many respects, starting – most notably – 
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from the problem definition, which seems to overstate the existing gap between 

the level of openness of EU and non-EU procurement markets. And since this 

gap is one of the founding pillars of the whole Commission initiative, and bears 

important consequences on the Commission’s reasoning around the 

consequences of the preferred option in terms of future retaliation by non-EU 

countries and increased leverage potential of the Commission itself, the briefing 

note calls for a more accurate scrutiny of the problem.  

Moreover, besides addressing the eight issues that have been raised by the INTA 

committee of the European Parliament this briefing note, this briefing note 

highlighted some issues that fall outside the scope of the initial requests: these 

are important issues as they refer to the interpretation of the baseline scenario, to 

the assessment of subsidiarity, and to the ultimate impact of the proposed rules 

on taxpayers. Finally, it is suggested that the problem of the Commission’s lack 

of leverage in international negotiations could be approached also, and perhaps 

interestingly, also from the standpoint of subsidiarity, internal market and 

overall multi-level coordination in procurement policy in the European Union. 

Examples of this lack of coordination are widespread: suffice it to observe that 

the European Commission only has instruments of “moral suasion” available to 

ensure that Member States gradually shift to “green public procurement” when 

their contracting entities purchase their products18.  

In conclusion, the findings of this briefing note should not be read as a statement 

against the Commission’s proposal: what is addressed is the logical sequence that 

brings the Commission to advocate the creation of a new instrument as a 

consequence of the Commission’s reading of the current situation of global trade. 

Accordingly, it is suggested that the ITA Committee fosters a more accurate 

reflection on several aspects, with the overall belief that such reflection could 

help EU institutions devising the right way of tackling the current lack of 

coordination and leverage in international trade negotiations, and possible ways 

to strike the balance between the need to secure recovery from the current 

economic downturn, and the need to continue acting as a champion of open 

trade at the global level.  

                                                      
18 See Renda et al. (2012), Monitoring the uptake of Green public Procurement in the EU, report for 

the European Commission DG CLIMA, available at this link. 

http://ec.europa.eu/environment/gpp/pdf/CEPS-CoE-GPP%20MAIN%20REPORT.pdf
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