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Amendment 9
Bendt Bendtsen, Jens Rohde

Proposal for a directive
Recital 10 a (new)

Text proposed by the Commission Amendment

(10a) Even if the Union institutions are 
not directly bound by this Directive, it 
should be ensured that those institutions, 
as a matter of good practice, apply the 
payment provisions laid down in this 
Directive.

Or. en

Justification

The European Institutions should lead by example by consistently making timely payments.

Amendment 10
Bendt Bendtsen, Małgorzata Handzlik, Andreas Schwab, Jens Rohde, Anja Weisgerber

Proposal for a directive
Recital 16

Text proposed by the Commission Amendment

(16) Surveys show that public authorities 
often require contractual payment periods 
for commercial transactions that are 
significantly longer than 30 days. 
Therefore, payment periods for 
procurement contracts awarded by public 
authorities should be as a general rule 
limited to a maximum of 30 days.

(16) Experience shows that contractual 
payment periods for commercial 
transactions are often significantly longer 
than 30 days. Therefore, payment periods
in commercial transactions should be as a 
general rule limited to a maximum of 30 
days; in cases where longer payment 
periods are duly justified in accordance 
with the principle of necessity or with 
special provisions of national law and 
where an explicit agreement has been 
made between the debtor and the creditor, 
the payment period could be extended to a 
maximum of 60 days.
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Or. en

Justification

The same set of payment provisions should apply for all kinds of commercial transactions to 
avoid competitive disadvantages either for public or for private companies. Commercial 
relationships between undertakings and public authorities are in many ways similar to 
commercial relationships between undertakings. In order to avoid disadvantageous payment 
periods in particular for small and medium-sized enterprises, interest shall be payable at all 
events not later that 60 days after the receipt of the invoice.

Amendment 11
Vicky Ford

Proposal for a directive
Recital 17

Text proposed by the Commission Amendment

(17) Late payment is particularly 
regrettable if it occurs despite the debtor’s 
solvency. Surveys show that public 
authorities often pay invoices very late 
after expiration of the applicable payment 
period. Public authorities may face lighter 
financing constraints because they may 
benefit from more secure, predictable and 
continuous revenue streams than private 
undertakings. At the same time, they 
depend less than private undertakings on 
building stable commercial relationships 
for the achievement of their aims. 
Consequently, public authorities may 
have less incentive to pay on time. In 
addition, many public authorities can 
obtain financing at more attractive 
conditions than private undertakings. 
Therefore, late payment by public 
authorities not only leads to unjustified 
costs for private undertakings, but to 
inefficiency in general. It is therefore 
appropriate to introduce correspondingly 
higher dissuasive compensation in case of 
late payment by public authorities.

(17) Late payment is particularly 
regrettable if it occurs despite the debtor’s 
solvency, regardless of whether the debtor 
is from the public or the private sector. 
Therefore penalties and other measures 
intended to dissuade late payment should 
as a general rule apply equally to both 
sectors.

Or. en
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Justification

Both the public and private sectors are subject to their own financial pressures in the current 
economic crisis. The public sector is being asked to deliver increasingly sustainable and high 
quality public services but with much less money. The negative consequences of late payment 
are the same regardless of whether the debtor is from the public or private sector. A more 
uniform set of rules applying to both sectors and possibly involving a slight increase in the 
statutory interest rate would ensure that all debtors are treated fairly and subject to 
proportionate but dissuasive penalties.

Amendment 12
Tiziano Motti, Lara Comi

Proposal for a directive
Article 2 – point 2

Text proposed by the Commission Amendment

(2) ‘public authority’ means any 
contracting authority, as defined by 
Directive 2004/18/EC;

(2) ‘public authority’ means any 
contracting authority as defined by 
Directive 2004/18/EC and by Article 
2(1)(a) of Directive 2004/17/EC of the 
European Parliament and of the Council 
of 31 March 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors1;
1 OJ L 134, 30.04.2004, p. 1.

Or. it

Justification

Private companies that provide public services, for example in the energy and 
telecommunications sectors, are nowadays often listed on a stock exchange. As such there is 
no reason to equate them with public authorities and consequently to apply to them the same 
rules as would be applicable in the case of late payment by public authorities, because, 
legally speaking, they have to operate in contexts and in accordance with rules already 
provided for under civil law.
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Amendment 13
Reinhard Bütikofer

Proposal for a directive
Article 2 – point 2

Text proposed by the Commission Amendment

(2) ‘public authority’ means any 
contracting authority, as defined by 
Directive 2004/18/EC ;

(2) ‘public authority’ means any 
contracting authority, as defined by 
Directive 2004/18/EC, and any Union 
institution mentioned in Article 13 of the 
Treaty on European Union;

Or. en

Justification

Late payments concern also EU institutions, not only national authorities. The EU institutions 
cannot exclude themselves from provisions imposed to other public authorities.

Amendment 14
Angelika Niebler

Proposal for a directive
Article 2 – point 2

Text proposed by the Commission Amendment

(2) ‘public authority’ means any 
contracting authority, as defined by 
Directive 2004/18/EC;

(2) ‘public authority’ means any 
contracting authority as defined by 
Directive 2004/17/EC of the European 
Parliament and of the Council of 31 
March 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors1 and by 
Directive 2004/18/EC, regardless of the 
subject or value of the contract;
1OJ L 134, 30.4.2004, p. 1.

Or. de

Justification

In order to avoid the misunderstanding that contracting authorities as defined by Directive 
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2004/17/EC are no longer included, there should be a reference to Directive 2004/17/EC. As 
Directives 2004/18/EC and 2004/17/EC apply only to specific subjects of contracts and only 
above a certain threshold, it should be made clear that the same restrictions do not apply in 
the case of Directive 2000/35/EG.

Amendment 15
Angelika Niebler

Proposal for a directive
Article 2 – point 3 a (new)

Text proposed by the Commission Amendment

(3a) ‘Sectoral undertakings’ means water, 
energy or transport services enterprises 
within the meaning of Directive 
2004/17/EC, regardless of the value of the 
contract;

Or. de

Justification

‘Sectoral undertakings’ have a particularly strong position on the market due to their 
particular position. They are the only suppliers in the area of water, energy and transport 
supply infrastructure and are not subject to any real competition. Thus sectoral undertakings 
can very often set their ‘purchase conditions’ and payment deadlines unilaterally. This 
powerful position should not be abused. Sectoral undertakings should therefore be treated in 
the same way as sectoral contracting authorities.

Amendment 16
Vicky Ford

Proposal for a directive
Article 2 – point 6

Text proposed by the Commission Amendment

(6) ‘statutory interest’ means simple 
interest for late payment at a rate which is 
the sum of the reference rate, plus at least
seven percentage points;

(6) ‘statutory interest’ means simple 
interest for late payment at a rate which is 
the sum of the reference rate, plus at least
nine percentage points;

Or. en
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Justification

In conjunction with amending Articles 3 and 5 to reflect a more uniform, equitable and 
proportionate set of rules applying to both the public and private sectors, a slight increase in 
the mandatory statutory interest rate would be a way of encouraging both sectors to engage 
in better payment practices.

Amendment 17
Patrizia Toia

Proposal for a directive
Article 2 – point 9 a (new)

Text proposed by the Commission Amendment

(9a) ‘SMEs’ means small and medium-
sized enterprises as defined by 
Commission recommendation 
2003/361/EC of 6 May 2003 concerning 
the definition of micro, small and 
medium-sized enterprises1.
1 OJ L 124, 20.05.2003, p. 36.

Or. it

Justification

This takes into account the framework of the proposal in the Small Business Act (SBA), which 
aims to make better use of SMEs’ potential for growth and innovation. The importance of 
SMEs should be underlined as they play a key role in pursuing the objectives of promoting 
growth and creating jobs in the European economy.

Amendment 18
Bendt Bendtsen, Małgorzata Handzlik, Andreas Schwab, Jens Rohde, Anja Weisgerber

Proposal for a directive
Article 3

Text proposed by the Commission Amendment

Article 3 deleted
Interest in case of late payment
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1. Member States shall ensure that in 
commercial transactions between 
undertakings, the creditor is entitled to 
interest for late payment without the 
necessity of a reminder if the following 
conditions are satisfied:
(a) the creditor has fulfilled its 
contractual and legal obligations;
(b) the creditor has not received the 
amount due on time, unless the debtor is 
not responsible for the delay.
2. Where the conditions set out in 
paragraph 1 are fulfilled, Member States 
shall ensure the following :
(a) interest for late payment shall become 
payable from the day following the date or 
the end of the period for payment fixed in 
the contract;
(b) if the date or period for payment is not 
fixed in the contract, interest for late 
payment shall become payable 
automatically within any of the following 
time limits :
(i) 30 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;
(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier 
than the goods or the services, 30 days 
after the receipt of the goods or services;
(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is 
to be ascertained, is provided for by 
statute or in the contract and if the debtor 
receives the invoice or the equivalent 
request for payment earlier or on the date 
on which such acceptance or verification 
takes place, 30 days after that date.
3. Member States shall ensure that the 
applicable reference rate:
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(a) for the first semester of the year 
concerned shall be the rate in force on 1 
January of that year;
(b) for the second semester of the year 
concerned shall be the rate in force on 1 
July of that year.

Or. en

Justification

The same set of payment provisions should apply for all kinds of commercial transactions to 
avoid competitive disadvantages either for public or for private companies. For this reason 
Article 3 and Article 5 should be merged. Commercial relationships between undertakings 
and public authorities are in many ways similar to commercial relationships between 
undertakings. In order to avoid disadvantageous payment periods in particular for small and 
medium-sized enterprises, interest shall be payable at all events not later that 60 days after 
the receipt of the invoice.

Amendment 19
Vicky Ford

Proposal for a directive
Article 3 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. Member States shall ensure that in 
commercial transactions between 
undertakings, the creditor is entitled to 
interest for late payment without the 
necessity of a reminder if the following 
conditions are satisfied:

1. Member States shall ensure that in 
commercial transactions between 
undertakings, between undertakings and 
public authorities and between public 
authorities, the creditor is entitled to 
interest for late payment without the 
necessity of a reminder if the following 
conditions are satisfied:

Or. en

Justification

The Commission’s proposal strips the public sector of its current right to statutory interest 
and recovery costs when late payment occurs and sends an unhelpful message to the private 
sector that in certain circumstances late payment will be tolerated. This amendment ensures 
that both sectors are treated fairly and subject to proportionate penalties.
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Amendment 20
Tiziano Motti, Lara Comi

Proposal for a directive
Article 3 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) interest for late payment shall become 
payable from the day following the date or
the end of the period for payment fixed in 
the contract;

(a) interest for late payment shall become 
payable from the date on which the 
payment becomes due and shall be subject 
to a progressive rate which shall not 
exceed 5%;

Or. it

Justification

A progressive rate of interest for late payment may act as a deterrent ensuring that the debtor 
pays the debt without further delay.

Amendment 21
Reinhard Bütikofer

Proposal for a directive
Article 3 – paragraph 2 – point b

Text proposed by the Commission Amendment

(b) if the date or period for payment is not 
fixed in the contract, interest for late 
payment shall become payable 
automatically within any of the following 
time limits :

(b) if the date or period for payment is not 
fixed in the contract, interest for late 
payment shall become payable 
automatically within any of the following 
time limits:

(i) 30 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;

(i) 60 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 
the goods or the services, 30 days after the 
receipt of the goods or services;

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 
the goods or the services, 60 days after the 
receipt of the goods or services;

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 



PE439.144v01-00 12/33 AM\805132EN.doc

EN

in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 
such acceptance or verification takes place,
30 days after that date.

in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 
such acceptance or verification takes place,
60 days after that date.

Or. en

Justification

In order to avoid financial difficulties for some public authorities, it is preferable to allow 
more flexibility in time limits, and minimal harmonisation rather than full harmonisation.

Amendment 22
Reinhard Bütikofer

Proposal for a directive
Article 3 – paragraph 2 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Member States may define shorter time 
limits of between 30 days and 60 days.

Or. en

Justification

In order to avoid financial difficulties for some public authorities, it is preferable to allow 
more flexibility in time limits, and minimal harmonisation rather than full harmonisation.

Amendment 23
Patrizia Toia

Proposal for a directive
Article 3 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. Member States shall ensure that, 
when interest for late payment becomes 
payable, and when the creditor is an 
SME, the creditor is entitled to flat-rate 
compensation equal to 5% of the amount 
due. This compensation shall be 
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additional to the interest for late payment.

Or. it

Justification

This is intended to protect full contractual freedom between private companies by providing 
an alternative means of compensation of the contractual imbalance and applying a flat-rate 
compensation of 5% to business-to-business transactions. This measure applies only when the 
debtor is an SME, with a view to preventing delayed payments in transactions between private 
undertakings as well.

Amendment 24
Patrizia Toia

Proposal for a directive
Article 4 – paragraph 1

Text proposed by the Commission Amendment

1. Member States shall ensure that, when 
interest for late payment becomes payable 
in commercial transactions in accordance 
with Articles 3 and 5 and unless otherwise 
specified in the contract, the creditor is 
entitled to obtain from the debtor any of 
the following amounts:

(a) for a debt of less than EUR 1 000, a 
fixed sum of EUR 40;

(b) for a debt of EUR 1 000 or more, but 
less than EUR 10 000, a fixed sum of 
EUR 70;
(c) for a debt of EUR 10 000 or more, a 
sum equivalent to 1% of the amount for 
which interest for late payment becomes 
payable.

1. Member States shall ensure that, when 
interest for late payment becomes payable 
in commercial transactions in accordance 
with Articles 3 and 5 and unless otherwise 
specified in the contract, the creditor is 
entitled to obtain from the debtor any of 
the following amounts:

(a) for a debt of less than EUR 1 000, a 
fixed sum of EUR 40;

(b) for a debt of EUR 1 000 or more, but 
less than EUR 10 000, a fixed sum of 
EUR 70;
(c) for a debt of EUR 10 000 or more, a 
sum equivalent to 1% of the amount for 
which interest for late payment becomes 
payable.

These amounts shall be subject to 
biennial review.

Or. it

Justification

It is necessary to update the compensation amounts, although the amounts proposed do not 
cover the real legal costs and therefore do not facilitate access to justice. When setting costs 
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reference should be made to a biennial incremental mechanism.

Amendment 25
Vicky Ford

Proposal for a directive
Article 4 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) for a debt of EUR 10 000 or more, a 
sum equivalent to 1% of the amount for 
which interest for late payment becomes 
payable.

(c) for a debt of EUR 10 000 or more, a
fixed sum of EUR 100.

Or. en

Justification

An open-ended 1% compensation rate payable on late payments of €10,000 or more could 
involve significant and disproportionate costs for larger value transactions and may not 
reflect actual costs. A fixed rate fee would address this problem while not precluding the 
possibility for a creditor to obtain reasonable compensation for any remaining recovery costs 
under Article 4.3.

Amendment 26
Bendt Bendtsen, Małgorzata Handzlik, Andreas Schwab, Jens Rohde, Anja Weisgerber

Proposal for a directive
Article 5 – title

Text proposed by the Commission Amendment

Payment by public authorities Interest in case of late payment

Or. en

Justification

The same set of payment provisions should apply for all kinds of commercial transactions to 
avoid competitive disadvantages either for public or for private companies. For this reason 
Article 3 and Article 5 should be merged. Commercial relationships between undertakings 
and public authorities are in many ways similar to commercial relationships between 
undertakings. In order to avoid disadvantageous payment periods in particular for small and 
medium-sized enterprises, interest shall be payable at all events not later that 60 days after 
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the receipt of the invoice.

Amendment 27
Angelika Niebler

Proposal for a directive
Article 5 – title

Text proposed by the Commission Amendment

Payment by public authorities Payment by public authorities and sectoral 
undertakings

Or. de

Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 28
Reinhard Bütikofer

Proposal for a directive
Article 5 – title

Text proposed by the Commission Amendment

Payment by public authorities Payment by the debtor

Or. en

Justification

In order to avoid discrimination between public and private companies, for example in the 
health sector, private entities should be treated in the same way as public ones.
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Amendment 29
Bendt Bendtsen, Małgorzata Handzlik, Andreas Schwab, Jens Rohde, Anja Weisgerber

Proposal for a directive
Article 5 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. Member States shall ensure that, in 
commercial transactions leading to the 
delivery of goods or the provision of 
services for remuneration to public 
authorities, the creditor is entitled, without 
the necessity of a reminder, to interest for 
late payment equal to statutory interest if 
the following conditions are satisfied:

1. Member States shall ensure that, in 
commercial transactions, the creditor is 
entitled, without the necessity of a 
reminder, to interest for late payment equal 
to statutory interest if the following 
conditions are satisfied:

Or. en

Justification

The same set of payment provisions should apply for all kinds of commercial transactions to 
avoid competitive disadvantages either for public or for private companies. For this reason 
Article 3 and Article 5 should be merged. Commercial relationships between undertakings 
and public authorities are in many ways similar to commercial relationships between 
undertakings. In order to avoid disadvantageous payment periods in particular for small and 
medium-sized enterprises, interest shall be payable at all events not later that 60 days after 
the receipt of the invoice.

Amendment 30
Angelika Niebler

Proposal for a directive
Article 5 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. Member States shall ensure that, in 
commercial transactions leading to the 
delivery of goods or the provision of 
services for remuneration to public 
authorities, the creditor is entitled, without 
the necessity of a reminder, to interest for 
late payment equal to statutory interest if 
the following conditions are satisfied:

1. Member States shall ensure that, in 
commercial transactions leading to the 
delivery of goods or the provision of 
services for remuneration to public 
authorities or for sectoral undertakings, 
the creditor is entitled, without the 
necessity of a reminder, to interest for late 
payment equal to statutory interest if the 
following conditions are satisfied:
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Or. de

Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 31
Angelika Niebler

Proposal for a directive
Article 5 – paragraph 2 – point b – introductory part

Text proposed by the Commission Amendment

(b) if the date or period for payment is not
fixed in the contract, interest for late 
payment shall become payable
automatically within any of the following 
time limits:

(b) if no earlier date or shorter period for 
payment is fixed in the contract, interest 
for late payment shall automatically
become payable at the latest upon expiry 
of any of the following time limits:

Or. de

Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 32
Angelika Niebler

Proposal for a directive
Article 5 – paragraph 2 – point b – points i to iii

Text proposed by the Commission Amendment

(i) 30 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;

(i) 30 calendar days following the date of 
receipt by the debtor of the invoice or an 
equivalent request for payment;

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 
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the goods or the services, 30 days after the 
receipt of the goods or services;

the goods or the services, 30 calendar days 
after the receipt of the goods or services;

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 
in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 
such acceptance or verification takes place, 
30 days after that date.

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 
in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 
such acceptance or verification takes place, 
30 calendar days after this latter date;

Or. de

Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 33
Reinhard Bütikofer

Proposal for a directive
Article 5 – paragraph 2 – point b – points i to iii

Text proposed by the Commission Amendment

(i) 30 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;

(i) 60 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 
the goods or the services, 30 days after the 
receipt of the goods or services;

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 
the goods or the services, 60 days after the 
receipt of the goods or services;

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 
in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 
such acceptance or verification takes place,
30 days after that date.

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 
in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 
such acceptance or verification takes place,
60 days after that date.
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Or. en

Justification

In order to avoid financial difficulties for some public authorities, it is preferable to allow 
more flexibility in time limits, and minimal harmonisation rather than full harmonisation.

Amendment 34
Anni Podimata

Proposal for a directive
Article 5 – paragraph 2 – point b – point ii a (new)

Text proposed by the Commission Amendment

(iia) if the date of the receipt of the 
invoice or the equivalent request for 
payment is uncertain, 30 days after the 
date of receipt of the goods or services;

Or. en

Amendment 35
Reinhard Bütikofer

Proposal for a directive
Article 5 – paragraph 2 – point b – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Member States may define shorter time 
limits of between 30 days and 60 days.

Or. en

Justification

In order to avoid financial difficulties for some public authorities, it is preferable to allow 
more flexibility in time limits, and minimal harmonisation rather than full harmonisation.
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Amendment 36
Vicky Ford

Proposal for a directive
Article 5 – paragraph 3

Text proposed by the Commission Amendment

3. Member States shall ensure that the 
maximum duration of a procedure of 
acceptance or verification referred to in 
paragraph 2(b)(iii) shall not exceed 30 
days, unless otherwise specified and duly 
justified in the tender documents and the 
contract.

deleted

Or. en

Justification

This amendment takes account of the different ways in which public services are organised in 
Member States and in particular healthcare. There are already a number of private hospitals 
involved in the provision of care and in some Members States this is increasingly the case. It 
is therefore important to ensure equal treatment and to avoid public healthcare providers 
being placed at an unfair disadvantage.

Amendment 37
Angelika Niebler

Proposal for a directive
Article 5 – paragraph 3

Text proposed by the Commission Amendment

3. Member States shall ensure that the 
maximum duration of a procedure of 
acceptance or verification referred to in 
paragraph 2(b)(iii) shall not exceed 30 
days, unless otherwise specified and duly
justified in the tender documents and the 
contract.

3. Member States shall ensure that a 
procedure of acceptance or verification 
referred to in paragraph 2(b)(iii):

(a) is carried out immediately;
(b) does not exceed 15 calendar days.

Or. de
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Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 38
Patrizia Toia

Proposal for a directive
Article 5 – paragraph 3

Text proposed by the Commission Amendment

3. Member States shall ensure that the 
maximum duration of a procedure of 
acceptance or verification referred to in 
paragraph 2(b)(iii) shall not exceed 30
days, unless otherwise specified and duly 
justified in the tender documents and the 
contract.

3. Member States shall ensure that the 
maximum duration of a procedure of 
acceptance or verification referred to in 
paragraph 2(b)(iii) shall not exceed 60
days.

Or. it

Justification

This fixes the payment period for public authorities laid down in Article 5(3), extending it 
from the 30 days provided for in the original proposal up to a maximum limit of 60 days.

Amendment 39
Reinhard Bütikofer

Proposal for a directive
Article 5 – paragraph 3

Text proposed by the Commission Amendment

3. Member States shall ensure that the 
maximum duration of a procedure of 
acceptance or verification referred to in 
paragraph 2(b)(iii) shall not exceed 30
days, unless otherwise specified and duly 
justified in the tender documents and the 
contract.

3. Member States shall ensure that the 
maximum duration of a procedure of 
acceptance or verification referred to in 
paragraph 2(b)(iii) shall not exceed 60
days, unless otherwise specified and duly 
justified in the tender documents and the 
contract.
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Or. en

Justification

In order to avoid financial difficulties for some public authorities, it is preferable to allow 
more flexibility in time limits, and minimal harmonisation rather than full harmonisation.

Amendment 40
Angelika Niebler

Proposal for a directive
Article 5 – paragraph 4

Text proposed by the Commission Amendment

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
for in paragraph 2(b), unless it is 
specifically agreed between the debtor and 
the creditor and is duly justified in the 
light of particular circumstances such as 
an objective need to schedule payment 
over a longer period.

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
for in paragraph 2(b).

Or. de

Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 41
Patrizia Toia

Proposal for a directive
Article 5 – paragraph 4

Text proposed by the Commission Amendment

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
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for in paragraph 2(b), unless it is
specifically agreed between the debtor and 
the creditor and is duly justified in the 
light of particular circumstances such as 
an objective need to schedule payment 
over a longer period.

for in paragraph 2(b).

Or. it

Justification

This fixes the payment period for public authorities laid down in Article 5(4), extending it 
from the 30 days provided for in the original proposal up to a maximum limit of 60 days.

Amendment 42
Bendt Bendtsen, Małgorzata Handzlik, Andreas Schwab, Jens Rohde, Anja Weisgerber

Proposal for a directive
Article 5 – paragraph 4

Text proposed by the Commission Amendment

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
for in paragraph 2(b), unless it is 
specifically agreed between the debtor and 
the creditor and is duly justified in the 
light of particular circumstances such as 
an objective need to schedule payment 
over a longer period.

4. Member States shall ensure that:

(a) the period for payment fixed in the 
contract shall not exceed the time limits 
provided for in paragraph 2(b), unless it is 
duly justified in accordance with the 
principle of necessity or in accordance 
with special provisions laid down by 
national law and unless it is specifically 
agreed between the debtor and the 
creditor, and in any event never exceeds 
60 days;
(b) the date of receipt of the invoice is not 
subject to a contractual agreement 
between debtor and creditor.
Member States may, if necessary, deviate 
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from the requirements laid down in 
paragraph (a) in cases of arrangements 
for payment by instalments or staggered 
payments which have been specifically 
agreed between the debtor and the 
creditor.

Or. en

Justification

The same set of payment provisions should apply for all kinds of commercial transactions to 
avoid competitive disadvantages either for public or private companies. To avoid 
disadvantageous payment periods in particular for small and medium-sized enterprises, 
interest shall be payable at all events not later than 60 days after the invoice receipt. Different 
requirements may apply for payments by instalments (Ratenzahlungen) or staggered 
payments (Abschlagszahlungen). Provisions on payment periods should not be bypassed by 
contractual arrangements on a postponed invoicing.

Amendment 43
Ivailo Kalfin

Proposal for a directive
Article 5 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Member States shall ensure that 
superior budgetary authorities do not 
delay subsidies directly related to 
payments to creditors, without an 
appropriate, well-justified reason.

Or. en

Justification

In some cases, especially in case of larger contracts, the payments of the lower levels of 
government depend on the subsidies due. In times of economic crisis and liquidity difficulties 
the problems with belated subsidies increase. Hence, it would be absurd to penalise local 
government authorities for delayed payments, caused by belated subsidies.
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Amendment 44
Vicky Ford

Proposal for a directive
Article 5 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Member States shall ensure that, 
where public services are provided by both 
the public and the private sector, the 
provisions of this Article apply to both.

Or. en

Justification

This amendment takes account of the different ways in which public services are organised in 
Member States and in particular healthcare. There are already a number of private hospitals 
involved in the provision of care and in some Members States this is increasingly the case. It 
is therefore important to ensure equal treatment and to avoid public healthcare providers 
being placed at an unfair disadvantage.

Amendment 45
Vicky Ford

Proposal for a directive
Article 5 – paragraph 5

Text proposed by the Commission Amendment

5. Member States shall ensure that when 
interest for late payment becomes payable, 
the creditor is entitled to a lump sum 
compensation equal to 5% of the amount 
due. This compensation shall be 
additional to the interest for late payment.

deleted

Or. en

Justification

This amendment takes account of the different ways in which public services are organised in 
Member States and in particular healthcare. There are already a number of private hospitals 
involved in the provision of care and in some Members States this is increasingly the case. It 
is therefore important to ensure equal treatment and to avoid public healthcare providers 
being placed at an unfair disadvantage.
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Amendment 46
Bendt Bendtsen, Małgorzata Handzlik, Andreas Schwab, Jens Rohde, Anja Weisgerber

Proposal for a directive
Article 5 – paragraph 5

Text proposed by the Commission Amendment

5. Member States shall ensure that when 
interest for late payment becomes payable, 
the creditor is entitled to a lump sum
compensation equal to 5% of the amount 
due. This compensation shall be 
additional to the interest for late payment.

5. Member States shall ensure that when 
interest for late payment becomes payable, 
the creditor is entitled to compensation
payments amounting to:

(a) compensation equal to 2% of the 
amount due from the date interest 
becomes payable;
(b) compensation equal to 5% of the 
amount due after 30 days from the date 
interest becomes payable.

Or. en

(The original COM-AM is split into (a) and (b))

Justification

The same set of payment provisions should apply for all kinds of commercial transactions to 
avoid competitive disadvantages either for public or for private companies. For compensation 
payments smaller exceedances should be treated differently than longer payment delays.

Amendment 47
Angelika Niebler

Proposal for a directive
Article 5 – paragraph 5

Text proposed by the Commission Amendment

5. Member States shall ensure that when 
interest for late payment becomes payable, 
the creditor is entitled to a lump sum 
compensation equal to 5% of the amount 
due. This compensation shall be additional 

5. Member States shall ensure that when 
interest for late payment becomes payable, 
the creditor is entitled to a lump sum 
compensation equal to 5% of the amount 
due. This compensation shall be additional 
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to the interest for late payment. to the interest for late payment and 
compensation for recovery costs.

Or. de

Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 48
Patrizia Toia

Proposal for a directive
Article 5 – paragraph 5 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

In the event that the creditor entitled to 
flat-rate compensation has subcontracted 
to other undertakings, the flat-rate 
compensation shall be redistributed 
proportionately to those undertakings as 
well.

Or. it

Justification

This aims to limit the scope of this subparagraph, which is particularly onerous for public 
authorities, to commercial transactions between them and SMEs. The flat-rate compensation 
mechanism acts as a deterrent ensuring public authorities and/or contractors/purchasers 
behave properly and meet payment deadlines.

Amendment 49
Bendt Bendtsen, Małgorzata Handzlik, Andreas Schwab, Jens Rohde, Anja Weisgerber

Proposal for a directive
Article 5 – paragraph 6 – introductory part

Text proposed by the Commission Amendment

6. Member States shall ensure that the 6. Member States shall ensure that the 
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applicable reference rate in commercial 
transactions leading to the delivery of 
goods or the provision of services for 
remuneration to public authorities:

applicable reference rate in commercial 
transactions:

Or. en

Justification

The same set of payment provisions should apply for all kinds of commercial transactions to 
avoid competitive disadvantages either for public or for private companies. For this reason 
Article 3 and Article 5 should be merged. Commercial relationships between undertakings 
and public authorities are in many ways similar to commercial relationships between 
undertakings.

Amendment 50
Reinhard Bütikofer

Proposal for a directive
Article 5 – paragraph 6 – introductory part

Text proposed by the Commission Amendment

6. Member States shall ensure that the 
applicable reference rate in commercial 
transactions leading to the delivery of 
goods or the provision of services for 
remuneration to public authorities:

6. Member States shall ensure that the 
applicable reference rate in commercial 
transactions leading to the delivery of 
goods or the provision of services for 
remuneration:

Or. en

Justification

 In order to avoid discrimination between public and private companies, for example in the 
health sector, private entities should be treated in the same way as public ones.

Amendment 51
Angelika Niebler

Proposal for a directive
Article 5 – paragraph 6 – introductory part

Text proposed by the Commission Amendment

6. Member States shall ensure that the 6. Member States shall ensure that the 
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applicable reference rate in commercial 
transactions leading to the delivery of 
goods or the provision of services for 
remuneration to public authorities:

applicable reference rate in commercial 
transactions leading to the delivery of 
goods or the provision of services for 
remuneration to public authorities or for 
sectoral undertakings:

Or. de

Justification

The Commission proposal uses the terms ‘calendar days’ and ‘days’. Misunderstandings 
should be avoided. It should be made clear that, while public authorities and sectoral 
undertakings may on agreement reduce the payment period from 30 days, they may not 
increase it.

Amendment 52
Jens Rohde, Bendt Bendtsen

Proposal for a directive
Article 6 – title

Text proposed by the Commission Amendment

Grossly unfair contractual clauses Grossly unfair contractual clauses and 
commercial practices

Or. en

Justification

To avoid abuse or unfair clauses in contracts and business relations the scope in this article 
should be extended to include commercial practices as this is equally a significant and grave 
problem for SMEs, for instance when larger companies unilaterally change payment periods 
retrospectively.

Amendment 53
Jens Rohde, Bendt Bendtsen

Proposal for a directive
Article 6 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. Member States shall provide that a 
clause in a contract relating to the date for 

1. Member States shall provide that a 
clause in a contract and/or a commercial 
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payment, the rate of interest for late 
payment or recovery costs shall either be 
unenforceable or shall give rise to a claim 
for damages if it is grossly unfair to the 
creditor. In determining whether a clause is 
grossly unfair to the creditor, all 
circumstances of the case shall be
considered, including good commercial 
practice and the nature of the product or 
the service. Account shall also be taken of 
whether the debtor has any objective 
reason to deviate from the statutory rate of 
interest or from Article 3(2)(b), Article 
4(1) or Article 5(2)(b).

practice relating to the date for payment, 
the rate of interest for late payment or 
recovery costs, or such a clause in 
informal agreements and in retrospective 
changes to the contract, shall either be 
unenforceable or shall give rise to a claim 
for damages if it is grossly unfair to the 
creditor. In determining whether a clause is 
grossly unfair to the creditor, all 
circumstances of the case shall be 
considered, including good commercial 
practice and the nature of the product or 
the service. Account shall also be taken of 
whether the debtor has any objective 
reason to deviate from the statutory rate of 
interest or from Article 4(1) or Article 
5(2)(b).

Or. en

Justification

To ensure this legislation fully protects SMEs from abusive or unfair behaviour in relation to 
payment it is paramount to include commercial practices. If commercial practices, including 
retrospective changes to a contract’s payment conditions, the legislation as proposed by the 
Commission will not sufficiently hinder creditors from being used as ‘banks’, i.e. unilateral 
changes making the payment period longer to increase debtors’ liquidity, to the detriment of 
creditor’s. Change of reference to articles to make the amendments consistent with 
amendments merging article 3 and 5.

Amendment 54
Patrizia Toia

Proposal for a directive
Article 6 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. Member States shall provide that a 
clause in a contract relating to the date for 
payment, the rate of interest for late 
payment or recovery costs shall either be 
unenforceable or shall give rise to a claim 
for damages if it is grossly unfair to the 
creditor. In determining whether a clause is 
grossly unfair to the creditor, all 

1. Member States shall provide that a 
clause in a contract relating to the date for 
payment, the rate of interest for late 
payment or recovery costs shall either be 
unenforceable or shall give rise to a claim 
for damages if it is grossly unfair to the 
creditor. In determining whether a clause is 
grossly unfair to the creditor, all 
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circumstances of the case shall be 
considered, including good commercial
practice and the nature of the product or 
the service. Account shall also be taken of 
whether the debtor has any objective 
reason to deviate from the statutory rate of 
interest or from Article 3(2)(b), Article 
4(1) or Article 5(2)(b) .

circumstances of the case shall be 
considered, including good commercial 
practice and the nature of the product or 
the service, as well as the size of the 
undertakings. Account shall also be taken 
of whether the debtor has any objective 
reason to deviate from the statutory rate of 
interest or from Article 3(2)(b), Article 
4(1) or Article 5(2)(b).

Or. it

Justification

This is to ensure that, when determining whether a clause in a contract is vexatious, account 
is taken not only of good commercial practices and the nature of the product or service but of 
the size of the undertaking involved as well.

Amendment 55
Anni Podimata

Proposal for a directive
Article 6 – paragraph 1 - subparagraph 2 a (new)

Text proposed by the Commission Amendment

For the purposes of the first 
subparagraph a clause which exceeds the 
period provided for in Article 5(2)(b) shall 
always be considered as grossly unfair, 
taking also into account the criteria of 
Article 5(4).

Or. en

Amendment 56
Anni Podimata

Proposal for a directive
Article 6 – paragraph 1 - subparagraph 2 b (new)

Text proposed by the Commission Amendment

Any clause adding extra financial burden 
on the creditor as a prerequisite for 
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claiming legal compensation due to late 
payments shall be considered as grossly 
unfair.

Or. en

Amendment 57
Anni Podimata

Proposal for a directive
Article 6 – paragraph 3

Text proposed by the Commission Amendment

3. The means referred to in paragraph 2 
shall include provisions whereby 
representative organisations may take 
action according to the national law 
concerned before the courts or before 
competent administrative bodies on the 
grounds that clauses are grossly unfair, so 
that they can apply appropriate and 
effective means to prevent their continued 
use.

3. The means referred to in paragraph 2 
shall include provisions whereby 
representative organisations may take 
action according to the national law 
concerned before the courts or before 
competent administrative bodies on the 
grounds that clauses are grossly unfair, so 
that they can apply appropriate and 
effective means to prevent their continued 
use. This provision shall be without 
prejudice to the confidentiality clause 
binding representative organisations to 
their member entities.

Or. en

Amendment 58
Patrizia Toia

Proposal for a directive
Article 7

Text proposed by the Commission Amendment

Member States shall ensure full 
transparency about the rights and 
obligations stemming from this Directive, 
in particular by publishing the applicable 
statutory interest rate.

Member States shall ensure full 
transparency about the rights and 
obligations stemming from this Directive, 
in particular by publishing the applicable 
statutory interest rate and the procedure 
relating to payments by public authorities, 
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as a specific guarantee to any possible 
chain of subcontractors.

Or. it

Justification

This provision would introduce traceability and transparency in the payments made by public 
authorities. The measure is appropriate in particular to guarantee that the benefits of 
improved payment periods are passed on in practice to possible subcontracting and/or
outsourcing sectors downstream of the main contractors.

Amendment 59
Patrizia Toia

Proposal for a directive
Article 9 – paragraph 2

Text proposed by the Commission Amendment

2. National legislation, regulations and 
administrative provisions shall apply the 
same conditions for all creditors who are 
established in the Community.

2. National legislation, regulations and 
administrative provisions shall apply the 
same conditions for all creditors, on the 
basis of their size, who are established in 
the Union.

Or. it

Justification

In this case, too, the intention is to ensure treatment that is homogenous but that varies 
according to the size of the undertaking.


