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BEREC preliminary informal views 

on MEP Catherine Trautmann’s set of questions

BEREC welcomes the opportunity to share its emerging thinking on the operation of the EU 

electronic communications regulatory framework (the 2009 Framework) with Mrs Trautmann, 

who played a central role in its negotiation and adoption. 

The following are some preliminary thoughts and reflections. In brief, we believe the 

Framework has represented an improvement over its predecessor. The creation of BEREC 

has significantly improved the integration of Europe’s independent NRAs into the tasks of 

promoting the single market and sustainable competition. It has introduced new protections 

(e.g. independence) and powers (e.g. symmetric regulation). Still, the scale and speed of 

change in our sector since its adoption have posed new challenges and require us to think 

proactively about what this change will mean in future, when the Framework comes to be 

reviewed again. 

In short, these are issues that we have been considering, and will continue to consider, in our 

day-to-day work. While we have begun to explore questions, we are not yet in a position to 

identify all of the answers, and will continue to build on these preliminary reflections in the 

coming months (and years). We therefore hope that this marks the beginning of a long-term 

dialogue with Mrs Trautmann, as we all deal with the same policy and regulatory challenges 

in this fast-moving sector, and explore how the Framework might evolve going forward to 

accommodate the emergence of new technologies, new players and business models, and 

new consumer needs and expectations.  

1. Do you consider that the "toolbox" provided by the current regulatory 

framework is easily employed by NRAs? Do you think it positively 

contributes to the construction of a common "regulatory case-law"?

BEREC believes that the 2009 Framework has substantially improved the effectiveness of 

the regulatory tools available for NRAs to pursue the objectives identified by the European 

legislator (the Legislator), and that its practical implementation by NRAs has led to an 

increase in competition and innovation in many European markets, as well as to the further 

development of the single market. 

BEREC thinks that the overall approach to market reviews, as set out in the Directives, is 

well established and well understood by all NRAs. This is a very important factor, as a stable 

and consistent regulatory framework is essential to ensure continued investment and 

competition in the electronic communications sector, especially in the context of the Digital 

Agenda targets and the continuing roll-out of NGA networks.

In particular, we believe it was the innovative institutional design established by the 2009 

Framework and the new balance of powers within the regulatory process enshrined in it (we 

are referring to the new article 7/7a Framework Directive (FD) procedure and to the formal 

harmonising role entrusted to the newly established body, BEREC, within it) that has most 
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contributed to the progressive construction of a European regulatory culture and to the 

improvement of individual NRAs’ regulatory capacity.

As a matter of fact, both BEREC’s formal advisory role within the European regulatory 

processes (vis à vis the Commission and individual NRAs notifying their regulatory 

measures) and its ongoing role as a forum for the exchange and dissemination of regulatory 

best practices (through the adoption of Common Positions and via its advice to individual 

NRAs) constitute the most effective tool introduced by the Legislator to promote higher 

quality regulation and regulatory consistency in Europe,  thereby contributing to the 

development of the internal market. The current institutional design based on a collective 

NRA-based bottom up approach has proven to be effective in promoting a common 

regulatory case law. 

Furthermore, BEREC notes that the 2009 Framework introduced several new tools in 

important areas of regulation, aiming at facilitating NRAs’ job as well as at increasing their 

capacity to intervene in their respective national markets.

For instance, a number of provisions were introduced or modified in order to increase the 

effectiveness of  asymmetric regulation. They notably include provisions facilitating access to 

information by NRAs (in particular regarding the provision of information by SMP operators in 

relation to their business plans and their financial situation, under Article 5 FD); a 

reinforcement of the penalties regime (Article 10 Authorisation Directive - AUD) and 

additional powers enabling NRAs to impose functional separation (Article13a Access and 

Interconnection Directive – AID) or to assess the potential effects of a voluntary separation 

(Article13b AID). Although it is too early to assess the effectiveness of functional separation 

(as it is considered to be a remedy of last resort), BEREC believes its inclusion in NRAs’ 

regulatory toolbox has incentivised compliance by operators with existing SMP regulation. 

In order to strengthen and complement NRAs’ asymmetrical tools, the 2009 Framework also 

introduced some important powers around symmetric obligations in relation to network 

access; for instance, Article 12 FD provides powers to impose the sharing of access network 

elements or associated facilities on a symmetric 

basis, independently from SMP designation; symmetric access obligation are also foreseen 

in Article 5 AID. However, in some Member States, these powers have not been given to the 

independent NRA. Furthermore, lack of clarity in the grounds for their use has meant that 

some NRAs have found it difficult to use them in practice (see further Q6). 

The 2009 Framework also takes into account some of the particular regulatory challenges 

raised by the roll-out of Next Generation Access networks (NGA networks). It is just worth 

mentioning two key modifications introduced: Article 13 AD, which clarifies that risks specific 

to a new investment can be reflected in the rate of return on capital employed, and Article 12 

AD, which enables the imposition of access to a variety of network elements and associated 

resources which are key for alternative operators when rolling out their own competing 

infrastructure.

The prior legislative framework was significantly amended by the 2009 Framework in order to 

promote a more efficient and coordinated use of radio-spectrum. The new provisions on 

technological and service neutrality are among the major changes which have been fully 

implemented by NRAs and other entities in charge of spectrum management in some 
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Member States for the refarming of some frequency bands, thus creating the conditions for 

the deployment of broadband services such as those based on LTE networks. In this 

respect,  we note the  importance of the newly established Radio Spectrum Policy Program 

(RSPP), which came into force in April 2012 and is aimed at fostering further  harmonisation 

in spectrum use and greater coordination at European level in the pursuit of  the single 

market. Given the increasing importance of spectrum as an input to the provision of 

electronic communications services, a greater involvement by independent NRAs, who are 

involved in the regulation of other inputs, would further promote a coherent approach to 

sector regulation.  

Finally, the 2009 Framework provides NRAs with additional tools to begin to address 

emerging challenges in the markets they regulate, including powers in respect of network 

security, data privacy and net neutrality. The revised Framework also introduced 

strengthened consumer protection provisions (including in relation to information 

transparency, quality of service, and ease of switching providers – e.g. around contract 

termination and number portability, to name but two), as well as increased the protection 

afforded to disabled users. 

All in all, these new legal instruments have provided NRAs with valuable means to deal with 

the evolving challenges of the markets we regulate, while promoting, at the same time, 

regulatory consistency (as further discussed below).

2. Does the current framework sufficiently protect NRA independence?

The introduction of a specific legal reference1 to the independence of NRAs from any other 

body (industry or government) in the performance of their tasks constitutes a landmark 

feature of the 2009 Framework.

The recognition of the crucial role that independent NRAs play in the promotion of sector 

competition, as well as in the promotion of the internal market, led the Legislator to extend 

the provisions on NRA independence to include the prohibition of any undue influence by 

national institutions. Indeed, the 2009 Framework recognises that NRAs’ full independence is 

not an objective in itself but a prerequisite for NRAs to effectively fulfil their mission.

In this respect, the Legislator went even further than merely formally acknowledging the 

importance of full NRA independence, since it introduced concrete rules to ensure NRAs’ 

ability to effectively carry out their tasks (including the assignment by Member States of 

adequate human and financial resources,  strict conditions  for Heads’ removal, identification 

of a basic set of competences to entrust NRAs with, legal standing of their decisions, 

transparency, quality and accountability requirements, just to list the most relevant ones)2. 

BEREC warmly welcomed the establishment of such European handholding for NRAs’ 

operational autonomy and considers that the legal guarantees currently in place are 

adequate and overall able to protect NRAs’ independence. However, it is important to go 

                                               
1 Article 3.3a and Recital 13 of Directive 2002/21EC (Framework Directive) as amended by Directive 
2009/140/EC.
2

See articles 3.3, 3.3 a and 4 of the Framework Directive.
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beyond the formal legal provisions (though they are fundamental) and consider their actual 

implementation in practice. 

As guardian of the Framework, the European Commission is empowered to monitor Member 

States’ proper implementation of its provisions and to intervene when and where necessary3.

Special attention should be paid to initiatives recently taken at national level in many Member 

States – particularly in the context of spending review processes - that might affect the 

effective implementation of the independence principle. These have included the sharp 

reduction of NRA budgets (thus potentially affecting NRAs’ ability to recruit or retain 

sufficiently qualified staff and to carry out their institutional tasks) and the erosion of NRAs’ 

sector-specific tasks (sometimes as a result of the merger or reshuffling of national 

regulatory agencies’ competencies), in both cases ultimately undermining their capacity to 

perform their functions and fulfil their duties under the Framework. It is important to ensure 

that NRA independence is not undermined by the incremental removal of tasks, and that in 

any event it is safeguarded should there be a widening of tasks (e.g. through regulatory 

mergers).

While not directly linked to the implementation of the Article 3 provisions themselves, a new 

set of challenges to NRAs’ regulatory independence has recently emerged in the context of 

national and EU policy on NGA rollout. While the 2009 Framework contemplates a role for 

NRAs and for sector regulation in the promotion of NGA investment, other institutions or 

bodies (e.g., national government departments; road agencies…) also increasingly have a 

role to play. In order to ensure that the effectiveness of sector regulation is not undermined, 

the activities of all bodies involved should be coherent and avoid overlap and contradiction. 

This is not always the case. 

The next review of the Framework provides an opportunity to refine  the scope of the NRA 

independence requirements. In particular, we note that pursuant to Article 3 of the 

Framework Directive, only ex ante market regulation and dispute settlement activities are 

legally required to be carried out by fully independent NRAs. In practice, however, NRAs 

perform a series of other, related, functions (including the management of scarce resources 

such as numbers and, in some cases, spectrum, consumer protection, and management of 

the authorisation regime). The exclusion of those (and other) areas from the scope of the 

independence obligations makes it possible for Member States to fragment these regulatory 

tasks, allocating them across a variety of national institutions, including ones whose 

independence is not required by law.

Widening and aligning at EU level the scope of independence obligations to reflect the full 

range of NRAs’ core activities would enable NRAs to fully exploit the synergies that exist 

among these inter-related regulatory tasks, with the added benefit of standardising NRA 

remits across Europe, which in turn would greatly facilitate the development of increased 

regulatory consistency in the pursuit of the single market. 

                                               
3

In its November 2012 statement, BEREC publicly expressed great concern about the effectiveness 
and independence of some NRAs as a result of national legislative interventions in their respective 
Member States. BEREC noted that “preempting, encroaching or eroding NRAs’ sector-specific 
functions would predictably undermine their capacity” and expressly asked the European Commission 
to “actively monitor developments” and “take firm action where concerns arise”.
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Related to this, a more detailed definition of the set of powers considered to fall within the 

concept of “ex ante market regulation” would be welcome, so as to prevent any future cases 

of undue reduction of NRAs’ specific competencies.

It may also be desirable, in the next Framework review, to consider the further elaboration of 

those provisions aimed at ensuring that NRAs have adequate financial and human 

resources, making more explicit the need for NRAs to retain operational (including 

budgetary) autonomy and complete responsibility for staffing matters (including for the 

number of staff and employment conditions, such as salaries, promotions and performance 

rewards). Although we do not expect NRAs to be exempted from national austerity 

measures, it is important that these are not indirectly used to curb NRAs’ regulatory capacity 

and thereby undermine their operational independence.

Finally, and while not specifically related to NRA independence, we note below in response 

to Q6 that the growing convergence of networks, services and applications/content is testing 

the limits of NRAs’ current remits, and that the next Framework review will offer the 

opportunity to look at these linked issues together.

3. What is your appreciation of the so-called "co-regulation" procedures (art 

7, art 7a, art 19)?

Article 7

Prior to the establishment of BEREC, when EU NRAs met as the European Regulators’ 

Group (ERG), Article 7 “ad hoc expert working groups” would be triggered upon the request 

of the notifying NRA, when it desired the views of its peers. As this resource was under-used, 

in October 2006, ERG members agreed to automatically trigger the creation of Article 7 

expert working groups upon the launch by the Commission of a Phase II case. While 

notifying NRAs found these useful, the resulting ERG opinions had no formal legal status 

(whether in relation to the Commission’s decision-making process, or in national courts). 

The current system has embedded this procedure in the 2009 Framework, and given its 

output formal legal status (i.e. both the Commission and the notifying NRA must take utmost 

account of the resulting BEREC opinions).

From the point of view of BEREC and its component NRAs, broadly speaking the Article 7/7a 

process has been operating successfully. We are pleased to note the broad level of 

participation by NRAs in the Article 7/7a expert working groups – participants have come 

from across all BEREC members. 

Noting the concerns expressed by some stakeholders during the adoption of the 2009 

Framework that BEREC would be prone to “protecting its own”, we are also encouraged to 

see that the expert working groups have operated independently and robustly – BEREC has 

not been shy to disagree with its members (the notifying NRAs) where this has been 

warranted. Of the 23 Phase II procedures launched and completed (out of over 200 

notifications) since the current Framework came into force in May 2011, BEREC has agreed 

with (at least some elements of) the Commission’s serious doubts in 14 of those. In five  of 

those the NRA withdrew prior to the BEREC opinion being issued. Of the four cases where 

BEREC disagreed with (part or all of) the Commission’s serious doubts, the Commission 
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withdrew its reservations in one case, the Commission proceeded to a veto in one case, and 

the affected NRA amended its notifications in the remaining two cases. To BEREC members, 

the genesis of these expert working groups is as important an explanation of their success as 

their current formal status – they work well because they are the product of the gradual 

deepening of mutual trust and cooperation between European regulators over time and 

because they rely on the expertise of those working directly with the affected markets on a 

day-to-day basis.

At the same time, the large volume of Article 7/7a Phase II cases (primarily as a result of the 

extension of the procedure to remedies) has presented BEREC and its members with a 

significant challenge. Notifications can be very long and complex (they take months to 

produce after all) and the timeframes for digesting and opining on them set out in the 

Framework are very tight.

BEREC has always managed to generate an opinion within these incredibly tight statutory 

timeframes, but operating in less than ideal conditions. While many cases are relatively 

straightforward, there have been (and can be expected to be going forward) others which 

pose significant technical and intellectual challenges to both BEREC and the Commission. In 

these cases, the lack of sufficient time to perform an in-depth analysis could actually act to 

the detriment of the development of good regulatory practices. 

In addition to leaving the expert working groups with very tight deadlines within which to 

analyse large volumes of complex material, the procedure for adopting opinions is also 

squeezed.  

We note that the (statutory) time constraints of the Phase II process cannot be changed in 

the absence of an amendment to the Directive itself.

Article 19 

Article 19(1) (as amended in 2009) provides that “...where the Commission finds that 

divergences in the implementation by the national regulatory authorities of the 

regulatory tasks specified in this Directive and the Specific Directives may create a 

barrier to the internal market, the Commission may, taking the utmost account of the 

opinion of BEREC, issue a recommendation or a decision on the harmonised application of 

the provisions in this Directive and the Specific Directives in order to further the achievement 

of the objectives set out in Article 8.” (emphasis added). 

Article 19(3)(a) further provides that “The decisions adopted pursuant to paragraph 1 may 

include only the identification of a harmonised or coordinated approach for the purposes of 

addressing the following matters: ... the inconsistent implementation of general regulatory 

approaches by national regulatory authorities on the regulation of electronic communication 

markets in the application of Articles 15 and 16, where it creates a barrier to the internal 

market. Such decisions shall not refer to specific notifications issued by the NRA pursuant to 

art. 7a” (emphasis added).

Furthermore, recital 58 of the Better Regulation Directive provides that “Any Commission 

decision under Article 19(1) of Directive 2002/21/EC (Framework Directive) should be 

limited to regulatory principles, approaches and methodologies. For the avoidance of doubt, 
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it should not prescribe detail which will normally need to reflect national 

circumstances, and it should not prohibit alternative approaches which can 

reasonably be expected to have equivalent effect. Such a decision should be 

proportionate and should not have an effect on decisions taken by national regulatory 

authorities that do not create a barrier to the internal market.”

It is clear that the purpose of the Commission’s harmonisation powers under Article 19 is the 

promotion of the single market and, more precisely, the removal of barriers to the internal 

market. 

The Commission has used its Article 19 powers twice since the revised Framework was 

adopted.  The first time was with the NGA Recommendation in September 20104; the 

Commission’s current draft Recommendation on non-discrimination and costing 

methodologies is the second instance of the Commission using its Article 19 powers. 

In both cases, the Commission’s objective is to harmonise the choice and parameters of the 

remedies imposed by NRAs at the national level. 

The explicit rationale for the NGA Recommendation was the promotion of the single market 

(through consistent regulation of, at the time, an emerging economic market). 

In respect of the current draft recommendation, while the case can certainly be made that 

consistent application of non-discrimination rules can be reasonably expected to facilitate 

market entry (thereby promoting the single market), its stated aim is to improve the 

commercial case for broadband investment at the national level. Indeed, the current draft 

Recommendation has been explicitly identified as one element in the Commission’s arsenal 

aimed at achieving the Digital Agenda broadband (rollout) targets. 

What this, and the prominence of the Digital Agenda in the Commission’s public statements 

generally over the last year, both suggest is that the Commission’s orienting policy objectives 

have widened to encompass something more closely resembling a “European industrial 

policy,” which  does not always comfortably coexist with the competition-oriented regulatory 

framework. 

This tension has already been identified in the context of the current draft recommendation, 

and we believe it would be a necessary area of discussion and deeper consideration in 

preparation for the next review in order to clarify the future direction of the Framework.

Another issue to be further investigated, closely related to the legal nature of Commission’s 

recommendations, is the relationship between the Commission’s scrutiny of NRAs measures 

pursuant to art. 7 and 7a (on the one hand) and the analysis of the same measures carried 

out at national level by the competent Courts (on the other hand). An area of tension has 

emerged in some recent cases between the sometimes very prescriptive provisions of 

recommendations (or their prescriptive reading by the Commission), and the assessment of 

NRA measures by national Courts against those recommendations. 

Turning now to the Article 19 procedures themselves, we note that (unlike Article 7/7a), 

Article 19 does not prescribe any timeframes to be followed by either the Commission or 

                                               
4  While this was after the adoption of the revised Framework, this was prior to its transposition in 
Member States (the deadline for which was end May 2011)
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BEREC. Our experience of the most recent draft recommendation (on non-discrimination and 

costing methodologies) has highlighted the need for greater clarity and explicit assurances 

that the Commission will give BEREC a reasonable amount of time to produce an 

independent opinion once it receives its request. Ideally this would be done by the inclusion 

of a specific minimum period, within the text of Article 19 itself. Furthermore, our experience 

of working with the Commission over the past few years has shown beyond a doubt that 

early engagement always yields the best results. The sooner the Commission involves 

BEREC in its policy thinking, the sooner we can reach a common understanding of the 

Commission’s policy goals and any NRA concerns, the more efficient the ensuing process of 

adoption is. We would encourage the Commission, therefore, to involve BEREC in its 

thinking at an earlier stage of the process, even before the formal Article 19 procedure.

4. What is your view on the balance between ex-ante/ex-post regulation, in 

relation to the list of relevant markets?

According to the original design of the regulatory framework for the European 

telecommunications sector (now dating back almost 25 years), the aim of ex ante obligations 

was to regulate the transition period from legal monopolies to open competitive markets. 

During this period, it was reasoned that the asymmetry between incumbent operators and 

new entrants would be so significant that the application of (ex post) competition law alone 

would be insufficient to effectively ensure the introduction of competition in electronic 

communications markets. Ex ante regulation was therefore seen as providing conditions for 

the development of service competition while alternative operators gradually gained a 

minimum efficient scale to invest in their own infrastructures. 

Since the adoption of the first Recommendation on Relevant Markets in 2003, ex ante 

regulation has helped to eliminate significant bottlenecks through the imposition of regulatory 

obligations, thereby facilitating efficient entry and investment. Ex ante regulation has had a 

positive effect, with greater competition bringing improvements in terms of price, quality and 

innovation. Moreover, it has provided conditions for some elements of the incumbents’ core 

networks to be duplicated, enabling the easing of regulatory requirements and, consequently, 

a reduction in the number of relevant markets listed in the Recommendation (which are 

presumed to require ex ante regulatory intervention).  

However, it is worth noting that operators have duplicated those infrastructure assets where it 

has been economically efficient to do so, such that relevant markets remain which continue 

to be characterised by significant sunk costs  (i.e. markets susceptible to ex ante regulation). 

For these markets it does not seem appropriate to establish any sunset clauses (i.e. to 

contemplate the eventual removal of regulation).

For rural areas, the transitional period (and need for ex ante regulatory intervention) is not 

expected to end, even in the medium/long term, as the characteristics of the industry mean 

that alternative infrastructures are unlikely to become economically viable. Under these 

circumstances, competition law is not expected to be capable of replacing ex ante regulation, 

and removing ex ante regulation would risk the competitive gains in those areas achieved 

since liberalisation.

At the same time, even in those (usually higher-density) areas where duplication of the 

access network is feasible, a sufficient number of operators is needed to ensure effective 
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competition. BEREC has analysed these situations, and has concluded that duopoly markets 

are unlikely to deliver the best deal for consumers, as structural factors (such as high barriers 

to entry) facilitate coordination between providers. Competition law has not to date been, and 

is unlikely to be, capable of tackling this kind of market failure efficiently: firstly, the legal tests 

under competition law are very difficult to pass (it being necessary to prove actual, rather 

than just apparent, coordination). Indeed, for this reason there are almost no successful 

cases of abuse of joint dominance (most relevant jurisprudence comes from merger cases).

Secondly, the tools available for ex post intervention, mainly the imposition of penalties, are 

unlikely to be sufficient to reduce incentives for abuse, as the structural factors in the market 

would remain. In contrast, ex ante tools are capable of reducing barriers to entry, enabling 

new providers to enter the market.

Failure to impose appropriate remedies on non-competitive oligopolies has an economic 

impact on electronic communications services, and, given the strategic importance of this 

sector in Europe’s overall productivity, on other economic activities. 

For this reason, and despite the fact that there are other sectors in the economy which are 

also characterised by this type of imperfect competition, BEREC believes that special 

attention needs to be given to ensure that anti-competitive oligopolies in electronic 

communications markets can be effectively addressed by means of effective and 

proportionate ex ante regulation. Having said that, it remains difficult to effectively address 

anti-competitive oligopolies using existing ex ante tools; in this respect, BEREC acknowledge 

the difficulties in legally differentiating between oligopolies that behave as competitive 

markets from those that could harm end users, even when it can be proved that the market in 

question is not developing in an effectively competitive manner (see also more extensively 

response to Q5).

Turning to those markets where ex ante regulation may no longer be required, NRAs still 

have a role to play, pursuant to the Framework. 

The work of NRAs simply evolves over time, with a shift in focus towards surveillance and 

enforcement activities. And while “old” markets might cease to become subject to ex ante 

regulation, new markets might appear which require it. 

Furthermore, new horizontal challenges have emerged in relation to consumer protection, 

particularly around the issue of net neutrality, which are intimately linked to the decisions 

taken in the context of ex ante regulation. 

Finally, since the regulatory framework foresees the coexistence in the same sector of ex 

ante and ex post regulation, we need to ensure appropriate coordination between the 

relevant regulatory authorities.  While the Framework calls for such coordination by NRAs, 

the obligation is not reciprocal on NCAs. The lack of coordination has posed challenges in 

some cases, and consideration might be given to whether it can be improved. 

5. Do you identify major obstacles to a good regulatory practice, or 

unnecessary burdens, in the current regulatory framework?

The current regulatory framework clearly sets NRAs the goal of improving consistency of 

regulatory practices in the EU so as to meet the internal market objective; based on our early 
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experience of implementing the Framework, we believe some of the relevant tools could be 

improved still further.

A legislative intervention around the scope of NRAs’ institutional duties and their 

standardisation at EU level could help align individual NRAs’ remits and toolkits to deal with 

national market challenges, thus enabling more consistent regulatory responses For 

instance, and as noted in Q2 above, we believe that entrusting independent NRAs with the 

management of the general authorisations framework, symmetric regulation, spectrum, 

network neutrality or consumer issues (something which is not currently the case in every 

Member State), would allow synergies with their remaining duties and, in particular, facilitate 

their market analysis and surveillance activities, as well as facilitate their harmonisation 

across Europe.

Another area where there is scope for further harmonisation initiatives is in relation to the 

regime envisaged for pan-European operators. The 2002 Framework had been ambitious 

in its objectives around the general authorisation framework; however, implementation of its 

provisions by national governments has varied markedly. BEREC proposes to further 

investigate the possibility of implementing a one-stop-shop approach, together with EU 

harmonised details around the relevant notification formalities, with a view to reducing the 

scope for forum shopping. It will be critical to ensure that any new approach does not 

undermine NRAs’ ability to enforce regulatory obligations applicable in their respective 

jurisdictions.

Turning now to the market review process in practice, some parts of it could be seen to 

represent an undue administrative burden for both NRAs and operators. When parts of the 

process become repetitive and repeatedly reach obvious conclusions, new ways to alleviate 

the administrative burden should be sought. For example, in relation to termination rates, the 

first two phases of market analysis have always led to SMP designations (in 100% of cases) 

and one might wonder if it is necessarily useful for all NRAs to carry out this same analysis 

for all operators. If setting the level of termination rates is obviously a task that would remain 

in the hands of the NRAs, further reflections should be undertaken on the two first phases 

(e.g., by means of simplified procedures). 

Another aspect to be considered in the context of market reviews is the growing complexity 

of wholesale and retail products and the evolving relationship between retail markets and 

relevant wholesale markets/inputs. NRAs are requested to identify a problem on a retail 

market to define the corresponding remedy on a wholesale market. Yet, markets are 

increasingly diverging from their traditional underlying vertical patterns  on which the 

Recommendation on Relevant Markets is based. Today one wholesale product can serve 

several purposes and thereby address various retail markets (for example access to civil 

infrastructure is an input for both fixed and mobile markets, backhauling is similarly multi-

functional). Conversely competing retail products can be based on different wholesale 

products (e.g. broadband offers based on cable and DSL). Finally several independent retail 

products (independent as regards the way they are technically built) can be commercially 

bundled and this practice can be key to the competitive dynamics in the market (see further 

on bundles). The ability of our regulatory tools to handle this complexity in the future 

deserves further investigation.

There are other emerging challenges are arising in relation to the regulation of bundled 

products. In its response to the recent Commission questionnaire on the review of the 
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Recommendation on Relevant Markets, BEREC noted that bundling of broadband retail 

services has become, in a number of Member States, the standard form of electronic 

communications service provision. In carrying out their ex ante regulatory duties, NRAs need 

to consider the impact of increased take-up of bundled offers on competition at the wholesale 

level (and ultimately on retail competition).  Increasingly NRAs are faced with the fact that 

bundles contain products that do not fall within the current definition of Electronic 

Communication Services (ECS), for example, Pay TV (see also comments on the  on scope 

of framework in Q6), or fall outside NRA competencies (e.g. content rights, broadcasting).

During the revision of the electronic communications framework in 2009, the ability of NRAs 

to tackle “complex” situations of dominance was also thoroughly discussed. In particular, 

Article 14 FD was amended with a view to enabling NRAs to address the leveraging of 

market power between “closely related markets”. However, the Framework still requires the 

fulfillment of the three criteria test in the “closely related market”, in practice limiting the 

potential lowering of the burden of proof intended by Article 14.

Annex II of the Framework Directive was amended with a view to tackling the issue of joint 

dominance. However, so far  under the current Framework it has been effectively impossible 

for NRAs to address cases of apparent joint dominance as it is very difficult to legally 

demonstrate it  (for the purposes of SMP regulation). Ex ante regulatory approaches would 

need to be defensible under ex post competition law principles, yet, as noted above, 

evidence to date has shown that it is very difficult to prove the presence of joint dominance 

under ex post competition law principles, as it is nearly impossible to prove intentional 

coordination (as opposed to the mere appearance of coordination – the latter not being 

enough to justify a finding of joint dominance). Further discussion on this difficult issue would 

be desirable in the context of the next Framework review. 

It is possible that symmetric regulation might be a useful tool to address concerns arising 

from oligopolies, and this merits further consideration.

A final point in relation to the timing of market reviews is the fact that the 2009 Framework 

requires NRAs to carry out market reviews every 3 years. Operators and NRAs have both 

found this counterproductive, and discussions around the next Framework review could

usefully consider additional flexibility for NRAs to evaluate the proper  timeframe between 

market reviews.

BEREC also notes that the notion of universal service has not been updated since 1998, 

whereas the competitive and technological situations have both evolved significantly since 

then. It makes sense to look again at  the European approach to universal service.

6. Do you consider the scope of the framework to remain appropriate and 

relevant?

While it may be too early to give a conclusive answer to this question, BEREC can elaborate 

some preliminary thoughts drawing on statements it has made over the last few years on 

topics which, from different perspectives, may have an impact on, or somehow relate to, the 

scope of the Framework. Furthermore, although BEREC has not yet provided any 

consolidated thoughts or formal statement on these subjects, there some additional  areas 
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are outlined below on which it may at least be useful to start reflecting in the context of the 

next review of the electronic communications framework.

One of the areas of intense debate at EU and global levels has been the situation of OTT 

providers within the current Framework.

The issue has many dimensions, the first of which is the extent to which markets for IP 

interconnection require regulatory intervention as a result of the increase of data-hungry 

applications. As described in BEREC’s report, ‘An assessment of IP interconnection in the 

context of net neutrality’5, the Internet ecosystem has managed to adapt IP interconnection 

arrangements to reflect (inter alia) changes in technology, in the relative market power of 

players, in demand patterns and in business models, without the need for regulatory 

intervention. BEREC confirmed this view in its Response to the Commission’s consultation 

on the revision of the Recommendation on the Relevant Markets susceptible to ex ante 

regulation6. There, BEREC stated that IP interconnection markets had not been included in 

the list of relevant markets as they had been deemed to be functioning well without 

regulation, and that BEREC considers that this reasoning remains valid7. 

Another dimension of the debate around OTTs relates to the fact that most, if not all, OTTs 

are not electronic communications services (ECS) and are therefore beyond the reach of 

many of the regulatory powers in the Framework. In question 5 above we identified one 

example of this - the fact that consumers are increasingly taking their services in bundles, 

and that these bundles increasingly include services that are not ECSs (e.g. PayTV) or are 

outside NRA competencies (e.g. content rights). In such cases, NRAs are unable to regulate 

the terms of provision of those services, which could potentially undermine the effectiveness 

of their ex ante intervention in the market. Another well-trodden example is that of certain 

applications-based VoIP services. Such services are not subject to the consumer protection 

provisions in the USD (e.g. access to emergency services, caller identification, contractual 

protections, etc), and to the extent that they are increasingly used interchangeably with 

traditional (regulated) voice services, this can become an issue of concern.

Content and application providers are not the only new players interacting with consumers; 

consumers purchasing mobile phone contracts are choosing not only their network service 

provider (which is subject to regulation under the Framework) but a handset with a (often 

proprietary) operating system, which plays an increasingly important role in the consumer 

experience. Today the regulation of equipment is mentioned neither in the 2009 Framework 

nor in the RTTE Directive, although their impact on the service provided is greatly increasing. 

Concerns might arise when proprietary operating systems limit the transferability/portability of 

applications and data from one system environment to another While to date  new players 

continue to enter the market, which remains dynamic and innovative, the potential barriers to 

entry (especially on the mobile market) make it important that we closely watch how these 

markets evolve. 

                                               
5 BoR (12) 130;, see also high level summary on BEREC views on NN -  BoR (12) 146 - and BEREC 
statement on ETNO proposal at WCIT -  BoR (12) 120 rev.1.
6 BoR (13) 22. 

7
Overall, BEREC noted (in the same document) that it does not see a need to add, remove or change 

the existing list of markets.
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In the context of state aid, BEREC made a number of statements relating to the scope of the 

Framework in its Response to the Commission Questionnaire on the revision of the State 

Aid Guidelines8.  BEREC welcomed the Commission’s proposals that NRAs be more 

closely involved in the consideration and design of national state aid schemes, based on 

their knowledge and experience of a range of aspects of the electronic communications 

market. In order to ensure that Member States take this up, however, this role would have to 

be defined in the Directives themselves. 

Another area where further reflection could be appropriate is on the future role of symmetric 

regulation. While SMP regulation will remain the primary means of regulatory intervention 

(e.g. given the potential for remonopolisation in the context of new NGA networks), 

nonetheless we expect symmetric access obligations will also have an important role to play 

going forward (e.g. in the context of co-investments).   

In addition, consideration could be given in the next revision of the Framework to “phase out” 

provisions, to help NRAs manage the transition to competition. As markets become 

competitive, and SMP regulation is lifted, it will be important to ensure NRAs have the 

necessary information-gathering powers to ensure their ability to collect the data that enables 

them to monitor the sustainability of competitive conditions. 

7. What issues would you like to see given particular focus in the next review 

of the framework? 

Some tentative priority areas for improvement of the current legislative framework, identified 

building on BEREC’s day–to-day experience, are outlined in the above answers with 

reference to each of the subjects considered. 

Overall, and as noted above, BEREC’s thinking is still evolving and it may be too early to 

provide definitive answers about the focus of the next legislative review process at this stage. 

As the above reflections show, many areas are closely interlinked and their prioritising for 

legislative intervention would require a careful and full  assessment of the overall balance of 

any new proposals. 

Finally, the next Framework review could provide the opportunity to improve the scope for 

cooperation between EU and EFTA NRAs, whose role within BEREC, for instance, would 

benefit from further clarification. Due to the fact that EFTA States are subject to the same 

regulatory regime as the EU Member States, this would ensure greater harmonisation 

throughout the EEA. 

BEREC would therefore warmly welcome the opportunity to continue this dialogue with Mrs 

Trautmann as our thinking develops, and as preparations for the eventual review of the 2009 

Framework progress.
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