
1. LEVEL & SPEED OF NATIONAL IMPLEMENTATION OF THE "TELECOM PACKAGE"

 The revised EU Telecoms Framework (Citizen's rights and Better Regulation 
amending Directives) was adopted by the European Parliament and Council of the 
EU in November 2009. It amends five different existing EU Directives. The deadline 
for transposition into national legislation was 25 May 2011, i.e. 18 months after 
adoption.1

 A small minority of Member States have transposed those rules in time. In July 2011, 
therefore, the European Commission sent letters of formal notice to the 20 Member 
States which had not notified measures to implement in full the new EU telecoms 
rules into their national law at that time.  In November 2011, i.e. six months after the 
deadline for transposing the new EU telecoms rules into national law, 16 Member 
States which had failed to do so received a reasoned opinion: Austria, Belgium, 
Bulgaria, Cyprus, the Czech Republic, France, Germany, Greece, Hungary, Italy, the 
Netherlands, Poland, Portugal, Romania, Slovenia and Spain. This notably led to the 
issue of implementation being raised by VP Kroes at the November Telecom 
Council.

 Progress then speeded up. In May 2012, i.e. one year after the deadline, the vast 
majority of Member States had notified the full transposition of the framework. In 
late May 2012, the decision was taken to refer the 5 remaining Member States -
Belgium, The Netherlands, Poland, Portugal, and Slovenia - to the EU Court of 
Justice because they had still not implemented the revised EU telecoms rules into 
their national laws. The last Member State to notify full transposition, Poland, did so 
in January 2013. 

 While the conformity of those transposition measures is under scrutiny and has led to 
several formal exchanges with Member States, including infringement proceedings, it 
is possible to conclude that the bulk of the measures in place in Member States 
appear to conform to EU rules. 

 The correct and full implementation of the current framework leads to a more 
consistent regulatory environment, however it cannot ignore the legacy of former 
national monopolies and national spectrum policy: as a result of which Europe's 
telecoms networks and their regulation continue to stick to national borders.
Under the current EU regulatory framework, implementation of telecoms rules is left 
to Member States' authorities, resulting in divergence and geographical 
fragmentation; EU rules are indeed implemented in 27 diverging ways for 
licences, regulatory conditions, radio spectrum or consumer protection. The 
starting point for the current regulatory framework is 27 national markets in place 
rather than a genuine single market for electronic communication. As a result, 
telecoms providers face significant barriers to operate across borders and to 
provide identifiably similar services EU-wide. Nor can Europe's citizens and 
businesses fully benefit from a single market: their choice is limited to the 
operators and services that happen to be on offer locally. This is why there is a 
need for additional measures to address these issues and move rapidly to a true 
Single Telecoms Market.
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A new Regulation setting up the European Body of Telecoms Regulators (BEREC) was also adopted. The 
BEREC office was established in Riga and became financially autonomous in September 2011.
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2. CO-REGULATION PROCEDURES

 On the whole, the Article 7/7a procedure has been working well. National 
regulators and market players generally appreciate the transparency and 
consistency added to the regulatory environment in the EU by means of the 
Commission's decisions and, since May 2011, by means of BEREC's Opinions which 
have been largely concurrent with the Commission's views. There is, however, room 
for improvement in terms of developing the single market for electronic 
communications.

 The Art 7 procedure has allowed the Commission to issue guiding comments on 
national draft regulatory measures to improve consistency with EU law and promote 
the development of the internal market.  National regulators generally reflect the 
Commission's comments in their final decisions, although not all regulators 
systematically adjust all their regulatory measures. Where there is no legally 
enforceable obligation on national regulators to apply a defined EU regulatory 
approach furthering the single market, there is more latitude for national specificities 
and/or policy orientations to come into play. And regulators use that leeway precisely 
because they are national in scope. Instead, national regulatory decisions after a 
Commission veto are usually in line with a consistent regulatory approach across 
the EU.

 It is noteworthy that neither individual national regulators nor, more importantly, 
BEREC have taken up the possibility offered to them to comment on a national 
regulator's draft measure within the first month following notification (i.e. in gthe 
absence of a suspension decision by the Commission indicating that the draft measure 
could potentially create a barrier to the single market or be incompatible with EU 
law). Furthermore, BEREC by its very nature (Board of Regulators composed of one 
representative per national regulatory authority), will have a tendency to put forward 
the smallest common denominator in its advisory role to furthering the single market. 
This is also exactly why the Commission's supranational character is, in the 
current regulatory structure, key to further the single market.

 Where the Commission has issued a suspension decision (Art 7 or 7a), the subsequent 
cooperation with BEREC in the suspension period has proven to work smoothly,
at working level and with the Heads in plenary. We have established direct 
cooperation procedures with the relevant BEREC Expert Working Groups to allow for 
efficient interaction within the tight and legally binding deadlines we are both 
confronted with. The effective cooperation between the Commission and BEREC has 
certainly allowed the two bodies to send coherent signals to the national regulators 
and thus to the markets.

 In many cases where suspension decisions were issued national regulators, 
following the Commission's and BEREC's views, have withdrawn their draft 
measure before the Commission came to a final decision. For example, about 70% 
of the Art.7a cases were withdrawn by the notifying regulator. In about 12% of the Art 
7a cases the remedies were amended by the regulator concerned so that the 
Commission could lift its serious doubts. In 18% of the Art.7a Phase II cases, the 
Commission needed to adopt a recommendation under Art.7a. Our experience with 
the responses by NRAs to a Commission's Art. 7a recommendation is, so far, 
mixed. We have seen that NRAs delay presenting a revised draft measure or only 
partially follow an Art.7a recommendation.

 The Art 19 or harmonisation procedure has allowed the Commission to issue, 
taking utmost account of BEREC's Opinion (since the 2009 review of the Regulatory 
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Framework) and following a COCOM advisory procedure, Recommendations where 
divergences in regulatory approaches by national regulators could create a barrier to 
the single market. Cooperation between the Commission and BEREC has been 
constructive (cf. NGA Recommendation and the forthcoming Recommendation on 
consistent non-discrimination obligations and costing methodologies) although it is
not always easy to bring all national regulators in line with single market 
considerations, neither in the drafting process of such Recommendations nor in 
the subsequent implementation period. The regulators value their power of 
discretion allowing them to tune their regulatory approaches to national 
circumstances. To illustrate this, 75% of Art.7a suspension cases related to the 
implementation of the Termination Rates Recommendation and 20% to the 
implementation of the NGA Recommendation.

Conclusion

While the Commission uses its powers under the so-called Article 7 and 7a procedures 
and issues Recommendations pursuant to Article 19 in Framework Directive 2002/21/EC 
to further regulatory consistency across Europe and consolidate, together with in 
particular BEREC and the individual national regulatory authorities, the outcome still 
remains a largely fragmented single market.

According to the study "Cost of non-Europe"2 there is still a perception by stakeholders 
that there is a certain level of (i) regulatory uncertainty, which makes markets less 
attractive for entry and reduces incentives to invest; (ii) heterogeneity in the 
implementation of regulation, which forces multi-country operators to duplicate costs 
thereby limiting opportunities to realise economies of scale, and (iii) national orientation 
of sector regulation, which results in a lack of standardised wholesale offers fit for 
multinational corporations and thus increases the operating costs for multinational 
operators. These barriers hamper the single market for electronic communications from 
taking off negatively, affecting the potential welfare gains for the overall economy. 

The Commission is reflecting on how best to overcome these barriers and intends to 
make legislative proposals this summer, consistent with the conclusions of the 
Spring European Council which call for concrete measures to establish the single 
market in Information and Communications Technology as early as possible.

                                               
2 Steps towards a truly Internal Market for e-communications, 14 November 2011, 

http://ec.europa.eu/information_society/policy/ecomm/doc/library/ext_studies/cost_no
n_europe/im_e_com.pdf
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3. BALANCE BETWEEN EX-ANTE/EX-POST REGULATION, IN RELATION TO THE LIST OF 

RELEVANT MARKETS

 Ex-ante and ex-post regulation serve both to create the conditions for effective 
competition in the electronic communications sector.

 However, a specific purpose of the regulatory framework is to deal with predictable 
problems of lack of competition and impose ex-ante regulatory obligations where 
there is no effective and sustainable competition. 

 Article 15(1) of the Framework Directive requires the Commission to adopt a 
Recommendation to define a list of relevant products and service markets in which
ex-ante regulation might be warranted.

 The markets must be identified in accordance with the principles of competition law 
and are without prejudice to markets that may be defined in specific cases under 
competition law.

 Competition law principles are used in the current and former version of the 
Recommendation (adopted in 2007 and 2003 respectively) to set product market 
boundaries and ex ante obligations are only imposed on markets complying with the 
following three cumulative criteria: (i) the presence of high and non-transitory 
barriers to market entry; (ii) a market structure which does not tend towards effective 
competition within the relevant time horizon; and (iii) the insufficiency of 
competition law alone to adequately address the market failure(s) concerned.

 A stable and pertinent list of relevant markets is vital for providing the market players 
with legal certainty and thus stable business planning. Without prejudice to markets 
that can be defined in specific cases under competition law, having a list of pre-
identified markets helps National Regulatory Authorities (NRAs) to focus their 
regulatory efforts where competition is not yet effective and which are crucial for 
Europe's competitiveness and to regulate these markets in a coordinated manner,
thereby contributing to the development of the single market.

 The current Recommendation has been in place for five years. Markets change over 
time as the characteristics of products and services evolve and the possibilities for 
demand and supply substitution change. It is time to review the list to take account of 
the major market and technological developments. 

 The work to revise the current Recommendation is well underway and will serve also 
as an outlook for future economic regulation in the EU's electronic communications 
sector. It will accompany our forthcoming Single Market proposals.

 According to the current planning, the Recommendation is scheduled for adoption in 
the first half of 2014.
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4. REGULATORY FRAMEWORK AS A "HOOK" FOR FOLLOW-UP INITIATIVES (RSPP,
CIVIL ENGINEERING ETC...)

 The forthcoming Single Market proposals will complement Commission's on-going 
work to create the right regulatory environment with the aim of fostering competition, 
investment and innovation for better networks and services in Europe. 

 For a Single Telecoms Market to be a success, Europe must catch up in the roll-out 
of new infrastructures. The costs of NGA deployment are estimated to be over 200 
billion euro, out of which up to 80% is estimated as being linked to civil engineering. 
Studies also suggest that up to 30% cost reduction could be achieved by the re-use of 
existing infrastructure, including ducts and poles owned by other utilities such as 
energy, railways, sewerage, by a better coordination of civil engineering works and 
by ensuring that new buildings come "NGA ready". National "cost reduction best 
practices" are emerging, but they are scarce and scattered and do not normally apply 
across sectors. Also, they often apply only on a regional or even local basis. 
Moreover, when present across several Member States, the measures are 
implemented in different ways: for example, duct mapping and access to ducts are 
imposed either on telecom and/or non-telecom operators. 

 In this context, in March 2013, we proposed a regulation to make it easier and 
cheaper to roll out high-speed networks: through better use of infrastructure, better 
coordination of civil works and digging projects; more streamlined permit 
procedures; and broadband-ready buildings. It will ensure that more Europeans enjoy 
fast broadband and cut the hassle of repeated road works. If adopted, 60 billion € 
could be potentially saved.

 As far as the relation between the proposal and the current regulatory framework is 
concerned, it appears that the current instruments do not sufficiently and adequately 
address the problem of the high costs and burden related to the rolling out networks. 

 In particular, the Framework Directive regulates some aspects of deployment of 
physical infrastructure, but with a limited scope that would not avoid divergent 
approaches by Member States: Article 12(1) of the Framework Directive provides the 
possibility for NRAs to impose infrastructure sharing; 12(2) allows them to take 
measures with regard to coordination of civil works; and 12(3) for sharing of wiring 
inside buildings. In addition, Recital 42 of the Better Regulation Directive (2009/136) 
allows to anchor measures related to permit granting since it explicitly states that 
NRAs should be able to coordinate the acquisition of rights of way and makes 
reference to the need to avoid unnecessary delays and complexity.

 Thus, it appears that, while the current framework allows for certain limited measures 
to be adopted by NRAs, additional complementary legislation is necessary for the 
entire cost reduction potential to be exploited.

 As regards spectrum, the RSPP is directly inspired by Article 8a(3) of the 
Framework Directive which calls upon the Commission to submit legislative 
proposals to establish a multiannual radio spectrum policy programmes, taking 
utmost account of the opinion of the RSPG. Not only did the Commission follow this 
up, but the content of the programme was inspired in part by the discussions that had 
taken place over the preceding three years on the regulatory framework.

 As a result, the Decision establishing the RSPP which was adopted in March 2012 by 
Parliament and Council. This builds upon the existing regulatory framework but does 
not modify it. It sets ambitious objectives and concrete actions and deadlines for 
spectrum policy both for electronic communications and for other sectors relevant for 
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the internal market. In the electronic communications sector, specific deadlines are 
set for the actual authorisation of several bands for wireless broadband, for the 
identification of 1200 MHz for wireless data traffic by 2015 and for the 
implementation of an inventory. Such deadlines are being now enforced by the 
Commission and the Commission has adopted on 23 April 2013 its implementing 
decision 2013/195/EU defining the practical arrangements, uniform formats and a 
methodology in relation to the radio spectrum inventory.

 On the other hand, while the current Directives set certain requirements for national 
spectrum authorisations, it does not ensure consistency in assignment rules and 
authorisation conditions; in the same way, in order to avoid fragmentation of the 
internal market due to divergent selection criteria and procedures, the RSPP only 
allows the Commission to facilitate the identification and sharing of best practices on 
authorisation conditions and procedures and to encourage sharing of information. 
This is a weak tool in the face of the needs to ensure fast and comprehensive 
coverage of the whole territory of the Union by operators who are increasingly 
struggling to find the investments, appropriate economies of scale and synergies to 
offer appropriate services with the most advanced technologies. Europe's current lag 
in 4G wireless network investments, and the merely partial take-up of European 
bands in devices designed for the global marketplace, are attributable to a great extent 
to the failure to align ambitious calendars and predictable investment conditions. 
There is a need to ensure the consistency of national authorisation procedures and 
license conditions to ensure the creation of a real common market for wireless 
broadband communications, while respecting the continued national role in 
administering vital spectrum assets. 

 The RSPP provides thus a strategic framework for Union spectrum policy. Whereas 
its timely implementation is essential, European competitiveness can only be 
ensured with a shift of mind-set among policy makers towards better 
coordination of spectrum management at EU level. This is why we need to go 
beyond the RSPP and work towards a true EU Single Market for spectrum.  
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5. INITIATIVES FOLLOWING TELECOM PACKAGE'S ADOPTION

We are considering strengthening the existing consumer protection provisions and end-
users' rights in the light of upcoming Single Market proposals. 

Significant progress has already been made to achieve the DAE target 'broadband for all' 
by 2013. Taking into account the increasing coverage of LTE and satellite technologies, 
every European citizen should soon have access to basic telecom services. 

The universal service rules play their proper part in bringing the benefits of the digital 
society to people in Europe. While universal service should not be used as a tool to roll-
out broadband, it may play an important role as providing a safety net to avoid social 
exclusion.

The Commission has invited Member States to comment on its draft proposal to provide 
guidance on universal service and is now reflecting on next steps in the context of the 
Single Market.

However, broadband access will only benefit end-users if they can access and run the 
content or applications of their choice.

The Commission is therefore committed to maintain the open and neutral character of the 
Internet. 

A common EU position is needed on this issue in order to avoid the fragmentation of the 
Digital Single Market and to provide regulatory certainty for all stakeholders.

Following the results of the BEREC traffic management investigation and the public 
consultation in 2012, the Commission is now preparing guidance on transparency, 
switching and the responsible use of traffic management tools. 

We are convinced that the future of the Internet is not in restrictive practices but in 
innovation, investments and competition. In particular, consumers should be able to 
access and run applications and services of their choice.  There should therefore be no 
blocking or throttling beyond what is reasonable to manage the networks. One of the 
options we are considering is to integrate some of these principles into hard law as 
part of the measures on the Single Telecoms Market.

It is also essential that consumers are informed of the characteristics of their Internet 
access offer and what they are getting, e.g. in terms of connection speeds or data caps. 
Yet, transparency will not be useful if the switching process is burdensome. Easier 
switching will enable users to choose the offer that best suits their needs and will 
intensify competition among operators. Detail guidance is expected to be developed in a 
Recommendation.
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6. SCOPE OF THE FRAMEWORK TO REMAIN APPROPRIATE AND RELEVANT

With convergence blurring traditional boundaries between IT, communication and media 
worlds and changes in the value chain with the development of some Over-the-Top 
(OTT) services meeting the increasing demand for connectivity and transmission of 
information over IP, the provision of services based on the electronic communications 
network is less and less limited to the traditional electronic communications services as 
defined in the Regulatory Framework. Connectivity is increasingly provided by actors 
with pan-European - if not worldwide - dimension who are in direct competition with 
traditional electronic communications service providers. 

The current regulatory framework is founded on the principle of technological neutrality 
and therefore was inbuilt flexibility to adapt to changing market circumstances and 
technological developments. The scope of the Framework is currently defined in Article 
1(1) in conjunction with Article 2 (a and c) of the Framework Directive.

Under the options currently considered, there is no a priori intention to revise the scope 
of the Framework as such. The forthcoming Single Market proposals should build on the 
current Framework, without altering the definition of electronic communications 
providers. However, some harmonised access products could enhance the possibility of 
electronic communications providers included in the scope of the Framework to provide 
high quality connectivity services over IP.
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7. THE FRAMEWORK'S REVIEW

The review of the Regulatory Framework for electronic communications is a long 
process. While it materialises at a specific point of time, the work underpinning each 
review is a constant process for the Commission services. However, we cannot have a 
clear view of the direction the Regulatory Framework should take in the future, before 
we assess whether the last review, which was only recently transposed into national law, 
has produced its effects and revealed its weaknesses.

The planned Single Telecoms Market proposals are intended to build on the existing 
EU Regulatory Framework for electronic communications networks and services 
and modify the Framework only where it is necessary to apply the Single Market 
logic purported by the planned measures. This is a realistic approach given the 
institutional deadlines, with the Parliament elections followed by the a new college 
of Commissioners next year.

As regards specifically the ePrivacy Directive, the Commission has already announced 
that it will review it once the new general Data Protection Framework is stable.   

Indeed, the Communication accompanying the proposed Data Protection Regulation 
explains that the substantive legal consequences of the new Regulation for the ePrivacy 
Directive will be the object, in due course, of a review by the Commission, taking into 
account the result of the negotiations on the current proposals with the European 
Parliament and the Council

The legislative process for the Data Protection proposal is on-going and it is likely to take 
some time.  Given the uncertainty about when this process will finish, it is not possible to 
give any precise date for when the review of the ePrivacy Directive will take place.   

In the meantime the Commission will continue monitoring the implementation of the 
relevant provisions of the E-Privacy Directive. Given that this Directive was updated 
only fairly recently and that transposition in the 27 Member States was only achieved at 
the end of 2012, this information will constitute valuable input for the review of the E-
Privacy Directive. One of the issues to be considered is the scope of the ePrivacy 
Directive and the level playing field.


