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Negotiation process and transparency concerns

The Anti-Counterfeiting Trade Agreement (hereafter „the Agreement”) was negotiated 
between 11 parties world wide: Australia, Canada, Japan, Korea, Mexico, Morocco, New 
Zealand, Singapore, Switzerland, the United States as well as the European Union and its 27 
Member States. The negotiations were initiated in 2007 and continued in 12 rounds up until a 
final draft text was agreed upon in 2010. The negotiation process was criticized in the United 
States and the European Union for being untransparent. The European Parliament resolution 
of 10 March 2010 on the transparency and state of play of the ACTA negotiations1 called for 
the publication of all negotiation documents. The text of the Agreement2 was finally released 
on 2 October 2010, but all draft versions of the text have yet to be made available which, as 
outlined below, may imply important legal consequences.

The aim of the Agreement is to harmonise international efforts against illicit trade in 
counterfeited and copyright infringing products undertaken by the signatory states. Border 
measures, however, make out only one section (chapter II, section 3) while most of the 
document focuses on criminal sanctions to be used against infringers (chapter II, section 4)  
and enforcement of intellectual property rights in the digital environment (chapter II, section 
5).

Before the final version was published in 2010, there were several leaks from the negotiation 
rounds, which raised major concerns from the telecommunications industry, patients 
associations and from digital rights groups in the negotiating states. While many of the points 
initially addressed by these groups were removed from the Agreement over the course of the 
negotiations, many still remain. They will be covered further down in this document.

The substantial problem of counterfeiting and piracy in the European Union

In the last few years the European Commission has increased its vigilance and measures 
against the import of counterfeited goods. This has resulted in a larger number of seizures of 
counterfeited goods at European borders, particularly falsely labelled cigarettes which 
accounted for as many as 34% of total seized goods in 20103. In the meantime, a number of 
studies have also made clear the harmful impact of counterfeiting on growth and jobs4. 
However, the statistical methods used to describe the impact of the occurrence of 
counterfeited goods on the European economies unfortunately often lack in quality5 6. It is 
therefore difficult to wholly assess the nature of the problem.

Moreover the context and public debate on combating counterfeiting shows a peculiar and 
unfortunate confusion of various terminologies, jurisdictions, as well as the origins of the 

                                               
1 http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-

0058&language=EN&ring=P7-RC-2010-0154
2 http://register.consilium.europa.eu/pdf/en/11/st12/st12196.en11.pdf
3 http://ec.europa.eu/taxation_customs/customs/customs_controls/counterfeit_piracy/statistics/
4 http://www.iccwbo.org/bascap/id35360/index.html
5 http://piracy.ssrc.org/wp-content/uploads/2010/12/Piracy-and-Jobs-in-Europe-a-note-on-the-BASCAP-

TERA-study.pdf
6 http://gao.gov/products/GAO-10-423
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problem7. Trademark infringements, copyright infringements and patent infringements often 
are bundled under the same names, counterfeiting or piracy, despite the infringement 
activities and the results of the infringement activities often being very different in nature. The 
apparent mixing of these concepts and activities within the scope of the Agreement is 
probably a result of the previously mentioned poor quality studies on the topic, and could 
have unanticipated, even negative, consequences on the attempts to remedy the problems.

The lack of consistent, coherent data on piracy in the European markets had previously been 
addressed by the EP in its September 2010 resolution on "Enforcement of intellectual 
property rights in the internal market"8 . It should be a priority to ensure that reliable, high-
quality mappings of the problem are available to the European lawmakers.

Criticism on the substance of the Agreement

The Agreement is not a European directive, but an international treaty. This has direct 
consequences on the way the text can be interpreted by the signatory parties. According to the 
Vienna Convention on the Law of Treaties, no part of an international agreement can be void 
of meaning. If parts of a text are unclear, previous versions may be used to interpret it. Since 
all versions of the Agreement are still not public, it is impossible to know what the effects of 
the text could eventually be. 

Your rapporteur notices with concern that out of the five different types of activity that, 
according to the Agreement, could lead to criminal sanctions, all are left unexplained9. Before 
thinking of enforcing sanctions against IP infringements, the legal concepts should be first 
defined and harmonised across the 27 MS. While it is conceivable that each of these IP terms 
do have meanings in at least one of the member states, it is not currently known which 
specific meaning that would be at this time. Many legal terms used in the Agreement are 
previously unknown or unused in European law, but must be given a meaning within the 
European law because of the aforementioned Convention. Examples would include “fair 
process”, “indirect economic advantage”, “direct economic advantage”, “direct commercial 
advantage” and “indirect commercial advantage”. The concepts must be assumed to each 
have a separate and distinct meaning from each other and from previously used terms in 
international law lest they'd be void, in accordance with the Vienna Convention (see above).

Since the interpretation of the Agreement will be done by the ACTA Committee (chapter V), 
it is difficult to know whether this Committee will fall in line with European interpretation of 
this terminology.

Telecommunications sector stakeholders have repeatedly expressed their concerns to the 
ITRE Committee about the formulations contained in the digital environment section of the 
Agreement. They also expressed concern that the Agreement dictates that signatory parties 
shall encourage private sector cooperation to stop infringements. They are afraid that this will 
have a negative impact on net neutrality, enshrined by the EP in the Telecom package and in 

                                               
7 http://keionline.org/content/view/169/1
8 http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-

0340&language=EN&ring=A7-2010-0175
9 http://www.edri.org/files/EDRI_acta_series_2_20120117.pdf
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its November 2011 resolution of on the open internet and net neutrality in Europe10. At a 
future evaluation of existing directives, this wording would force European legislators to 
abandon the mere conduit-principle enshrined in the E-Commerce Directive 2000/31/EC.

Concepts like „fair process” are associated with Business-to-Business arbitration in the United 
States11, but the European Commission instead associates this term with TRIPs - even if this 
term doesn't occur in TRIPs12. Again, it cannot be taken for granted that the Commission's 
interpretation will prevail. Consequences of the Commission's interpretation being discarded 
by the other signatory parties should be investigated.

European SMEs have expressed concerns that the agreement could have a harmful effect on 
innovation. Their concerns are very much in line with those presented by the 
telecommunications operators, but from the perspective of keeping the digital environment 
open and the anticipated negative effects on net neutrality. Some issues have also been raised 
with regards to the Agreement's provisions on border measures, where competing commercial 
actors could be enabled to request injunctions against which particularly SMEs would have 
difficulties defending themselves.

To the extent that the Agreement is compatible with the current European regulatory 
framework on enforcement of intellectual property rights in the digital environment, it is 
difficult to say at this time that a consolidation of the present European model at an 
international is desirable. An evaluation of previous efforts to harmonize enforcement in the 
intellectual property rights area, namely Directive 2004/48/EC, has not yet been published by 
the European Commission but is foreseen for later in 2012. Moreover there has been no EU-
wide evaluation of the effects of the Information Society Directive 2001/29/EC. It is 
premature to sign any agreement that binds the EU to rules that are not established as 
efficient, proportional and functional on the internal market, without the possibility of 
changing them at a later date.

The Agreement and impacts on global trade

Provisions in the Agreement will oblige signatory parties to encourage laws and market 
practises in third countries that infringe on freedom of speech, such as China. Voices have 
been raised that exporting European enforcement mechanisms into legal environments which 
do not have the same levels of democratic safeguards could have unintended consequences. 
Furthermore, transplanting laws or market practises could perversely cause barriers to trade, 
especially in digital products and services if such measures end up being introduced for the 
benefit of protecting a dominant service provider. Encouragements to police networks could 
turn into providers policing foreign online services out of their networks.

Concluding statements

Your rapporteur is of opinion that it is premature for the EP to grant consent to the 
                                               
10 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2011-

0511+0+DOC+XML+V0//EN
11 To be compared with the „due process”, to which a non-state actor has the right when tried in a court of law. 

Due process is a known legal concept in contemporary, American law.
12 http://www.europarl.europa.eu/sides/getAllAnswers.do?reference=P-2011-009708&language=EN
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Agreement.

With regard to the decision of the European Commission to refer the Agreement to the 
European Court of Justice, your rapporteur cautions against an assumption that this ruling will 
respond to all of the outstanding questions of citizens and various independent bodies with 
regard to the provisions of the agreement. Consequently, particularly due to the regrettable 
absence of a comprehensive impact assessment, extensive analysis is needed in this house 
before a final decision can be made to grant or withhold consent.


