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SHORT JUSTIFICATION

Directive 2000/35/EC, adopted in May 2000 and in force since 8 August 2002, whose purpose 
is to combat late payment in commercial transactions, has had a limited impact. Disparities 
between Member States regarding payment discipline remain marked, and delays in payment 
threaten the survival of businesses, particularly SMEs, especially at a time of economic and 
financial crisis such as that which Europe and the world are currently experiencing.

Widespread resort to delays in payment, dictated by necessity or more often deliberate, 
destabilises the internal market and seriously damages international trade. Moreover, in the 
Member States where this problem is most prevalent, businesses face greater risks of a steady 
decline in revenue until the point of bankruptcy. The problem is most serious in transactions 
between the public authorities and businesses, although the desirability of different treatment 
for transactions between private parties is debatable. The latter too – many of them SMEs –
may be exposed to iniquitous contract clauses which they have accepted out of a fear of 
damaging their relations with a large private customer.

In his opinion, the rapporteur welcomes the Commission proposal. However, he feels that he 
should propose a few amendments to both the form and the substance which, while upholding 
the general approach in the Commission proposal, are intended to promote clarity and 
certainty in the interpretation and transposition of the Directive. 

The rapporteur considers that the scope of the provisions concerning public authorities should 
be extended to public utilities. He also proposes amendments regarding the certainty of 
periods, the incentive character of the additional penalties applicable to debtors, a reduction in 
the contractual derogations permitted by the legislation and passive/active information of 
businesses about their new rights.

The draft opinion is consistent with the working document drafted by the rapporteur of the 
committee responsible, the Committee on the Internal Market and Consumer Protection, Mrs 
Barbara Weiler. However, in the opinion of the Committee on Industry, Research and Energy, 
the rapporteur considers it incumbent upon him to include additional elements to protect 
businesses, especially SMEs. In particular, he proposes making binding the application of the
penalties in the form of compensation for recovery costs and interest in the event of late 
payment. This would obviate the requirement for individual creditors to have the ability to 
assert their rights, protecting them against the risk of commercial retaliation by the debtor.

The rapporteur's proposal incorporates a number of ideas received from the shadow 
rapporteurs during the initial exchange of views on the proposal for a directive. In particular, 
the rapporteur endorses the need - pointed out by colleagues - to reduce the derogations 
applicable to the provisions of European legislation.

Lastly, it has not yet been possible to arrive at a widely agreed solution with regard to the 
lump sum compensation (5%) which the creditor is entitled to receive from public authorities 
guilty of late payment. The rapporteur reserves the right to consider the matter during the next 
exchange of views and, possibly, to adopt a position on it by tabling an ad hoc amendment.
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AMENDMENTS

The Committee on Industry, Research and Energy calls on the Committee on the Internal 
Market and Consumer Protection, as the committee responsible, to incorporate the following 
amendments in its report:

Amendment 1

Proposal for a directive
Article 2 – paragraph 1 – point 2

Text proposed by the Commission Amendment

"public authority" means any contracting 
authority, as defined by Directive 
2004/18/EC;

"public authority" means any contracting 
authority, as defined by Article 2(1) of 
Directive 2004/17/EC1 of the European 
Parliament and of the Council of 31 
March 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors and Article 
1(9) of Directive 2004/18/EC;
1 OJ L 134, 30.4.2004, p. 1.

Or. it

Justification

In the context of the differentiated treatment of public authorities and businesses provided for 
by the Commission's proposal for a directive, it is felt to be right to apply to public utilities, 
such as water or energy operators, the same rules as apply to public authorities.

Amendment 2

Proposal for a directive
Article 3 – title

Text proposed by the Commission Amendment

Interest in case of late payment Interest in case of late payment in 
commercial transactions between 
undertakings

Or. it
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Justification

Article 3 explicitly refers exclusively to the field of commercial transactions between 
undertakings. In the interests of clarity, therefore, it is felt to be desirable already to make it 
clear in the title of the article that the provisions which it contains apply only to cases of late 
payment in commercial transactions between undertakings.

Amendment 3

Proposal for a directive
Article 3 – paragraph 2 – point a

Text proposed by the Commission Amendment

(a) interest for late payment shall become 
payable from the day following the date or 
the end of the period for payment fixed in 
the contract;

(a) interest for late payment shall become 
payable from the day following the date or 
the end of the period for payment fixed in 
the contract, which must not exceed 60 
days from the date of receipt of the goods 
or performance of the services to which 
the contract relates;

Or. it

Justification

Although public authorities differ from undertakings in terms of budgetary planning 
processes and access to finance, a commercial relationship between an undertaking and a 
public authority is in many ways similar to a commercial relationship between two 
undertakings. The amendment therefore seeks to establish a uniform rule for transactions 
among private parties which does not place SMEs in an inferior negotiating position in 
comparison with large undertakings and industrial operators.

Amendment 4

Proposal for a directive
Article 4 – paragraph 1 – introductory phrase

Text proposed by the Commission Amendment

Member States shall ensure that, when 
interest for late payment becomes payable 
in commercial transactions in accordance 
with Articles 3 and 5 and unless otherwise 
specified in the contract, the creditor is 
entitled to obtain from the debtor any of 

Member States shall ensure that, when 
interest for late payment becomes payable 
in commercial transactions in accordance 
with Articles 3 and 5, the creditor is 
automatically entitled to obtain from the 
debtor, i.e. without the individual 
creditor's having to take any action, any
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the following amounts: of the following minimum amounts:

Or. it

Justification

It is realistic to take the view that a contractual provision which deviates from the proposed 
provisions in Articles 3 and 5 would detract from the contractual guarantees which protect 
creditors. The rapporteur considers it fundamental that Member States should ensure that the 
procedure is automatically to be implemented, so that the individual creditor need not fear 
any retaliation from the customer.

Amendment 5

Proposal for a directive
Article 5 – paragraph 2

Text proposed by the Commission Amendment

2. Where the conditions set out in 
paragraph 1 are fulfilled, Member States 
shall ensure the following:

4. Where the conditions set out in 
paragraph 1 are fulfilled, Member States 
shall ensure the following:

(a) interest for late payment shall become 
payable from the day following the date or 
the end of the period for payment fixed in 
the contract;

(a) interest for late payment shall become 
payable from the day following the date or 
the end of the period for payment fixed in 
the contract;

(b) if the date or period for payment is not 
fixed in the contract, interest for late 
payment shall become payable 
automatically within any of the following
time limits:

(b) if the date or period for payment is not 
fixed in the contract, interest for late 
payment shall become payable 
automatically within any of the following 
time limits:

(i) 30 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;

(i) 30 days following the date of receipt by 
the debtor of the invoice or an equivalent 
request for payment;

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 
the goods or the services, 30 days after the 
receipt of the goods or services;

(ii) if the debtor receives the invoice or the 
equivalent request for payment earlier than 
the goods or the services, 30 days after the 
receipt of the goods or services;

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 
in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 

(iii) if a procedure of acceptance or 
verification, by which the conformity of 
the goods or services with the contract is to 
be ascertained, is provided for by statute or 
in the contract and if the debtor receives 
the invoice or the equivalent request for 
payment earlier or on the date on which 
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such acceptance or verification takes place, 
30 days after that date.

such acceptance or verification takes place, 
30 days after that date.

Or. it

Justification

In the interests of clarity, it is desirable for Article 5 to indicate first the eligibility conditions 
for interest for late payment (para. 1), then the maximum time limit for the period for payment 
(old para. 4, new para. 2), the maximum duration of the procedure of acceptance or 
verification (para. 3) and finally the details of the starting dates (old para. 2, new para. 4).

Amendment 6

Proposal for a directive
Article 5 – paragraph 4

Text proposed by the Commission Amendment

4. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
for in paragraph 2(b), unless it is 
specifically agreed between the debtor and 
the creditor and is duly justified in the 
light of particular circumstances such as 
an objective need to schedule payment 
over a longer period.

2. Member States shall ensure that the 
period for payment fixed in the contract 
shall not exceed the time limits provided 
for in paragraph 4(b), unless it is 
specifically agreed between the debtor and 
the creditor and is duly justified in
accordance with the principle of necessity, 
and at all events never exceeds 60 days.

Or. it

Justification

As originally formulated, Article 5 leaves ample scope to the parties to agree a longer 
payment deadline, which runs the risk of invalidating the general objectives of the directive. 
Moreover, the formulation 'an objective need to schedule payment over a longer period' 
seems too vague and liable to variable interpretation.

Amendment 7

Proposal for a directive
Article 6 – paragraph 3

Text proposed by the Commission Amendment

3. The means referred to in paragraph 2 
shall include provisions whereby

3. The means referred to in paragraph 2 
shall include provisions whereby
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representative organisations may take 
action according to the national law 
concerned before the courts or before 
competent administrative bodies on the 
grounds that clauses are grossly unfair, so 
that they can apply appropriate and 
effective means to prevent their continued
use.

representative organisations may take 
action according to the national law 
concerned before the courts or before 
competent administrative bodies on the 
grounds that clauses are grossly unfair, so 
that they can apply appropriate and 
effective means to prevent their use.

Or. it

Justification

Representative organisations should also be enabled to act according to the national law if 
the clauses concerned are used episodically or intermittently.

Amendment 8

Proposal for a directive
Article 11 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. For the purposes of the 
implementation of this Directive, Member 
States shall organise information 
campaigns to make undertakings, 
particularly SMEs, more aware of their 
rights.
Member States shall consider the 
possibility of arranging for publication of 
information on 'good' and 'bad' debtors 
and disseminating good practices to 
promote punctuality of payment.

Or. it

Justification

As indicated in the Commission's impact assessment, undertakings do not demand interest 
partly because they are not aware of their rights. In addition to providing information, 
practical measures can be taken to promote punctuality of payment.


