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SHORT JUSTIFICATION

Since 2000 the European Union has tried, without success, to adopt a unitary European patent 
system (before the entry into force of the Lisbon Treaty called Community patent) which 
could co-exist with national patents granted by national patent offices of the Member States 
(MSs) and the European patents granted under the European Patent Convention (EPC) by the 
European Patent Office (EPO). 

Due to insurmountable difficulties in reaching a unanimous agreement within the Council on 
the language arrangements, negotiations failed several times. At the end of 2010 the 
Competitiveness Council declared it impossible to establish unitary patent protection in the 
entire EU within a reasonable period or in a foreseeable future. 

Following this declaration, 12 MSs asked the Commission to submit a proposal for 
authorising enhanced cooperation in the area of unitary patent protection in order to be able to 
move forward in this very important matter. On 10 March 2011, following the consent given 
by the European Parliament on 15 February, the Competitiveness Council adopted the 
authorising decision to establish unitary patent protection in the territories of the 25 
participating MSs. On 19 March 2011 the EP gave its consent to the launch of the enhanced 
cooperation. Three weeks later, on 13 April, the Commission presented a package of two 
legislative proposals that, if adopted, would allow any company or individual to protect their 
inventions through a single European patent which is valid in 25 MSs. 

The creation of a truly unitary patent system will first and foremost bring about a highly 
needed simplification of the current system. This will allow users to cut administrative 
burdens and reduce patent costs in Europe of up to 80% thus improving the functioning and 
the protection of the free movement of goods in the Internal market and enabling innovation 
and entrepreneurship in Europe. 

The high costs and complexity of validating European patents in several MSs represent the 
main reasons why patent proprietors appear to refrain from seeking EU-wide patent coverage. 
For instance, the total validation cost (including direct translation costs and estimated costs 
such as patent agent fees and publication fees) for a European patent of typical length is 
estimated to cost between EUR22.000 and 26.000 for an EU-wide coverage. Figures 
demonstrate that each year across all EU Member States companies spent between EUR205 
and 230 million on translations, validations and professional charges. Creating an EU patent 
will help not only to reduce these costs to EUR680 per single patent, but also to create more 
favourable conditions for investment in R&D facilitating to reach the 3% target of GDP 
invested in R&D affirmed by Europe 2020. 
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Moreover, the current legislative proposal establishing the enhanced cooperation procedure 
and the linked to it expected proposal by the Commission on the creation of a European patent 
litigation system will bring about a much needed legal certainty in the field of patents in 
Europe. 

The current proposal is the most significant and concrete step towards realising this long-
overdue step. The European Parliament has been an ardent supporter of it calling for the 
creation of a true European patent for many years. To this end, your rapporteur warmly 
welcomes the Commission proposal, which offers a well-balanced and workable solution 
which has already been largely endorsed by the Council. 

To this end, your rapporteur further considers that the delicate agreement achieved until this 
stage should be brought to fruition without delay with only some non-essential changes that 
might further improve the proposal without unravelling progress achieved so far. 

One such improvement would be to disconnect the unitary effect of licensing and limiting/ 
transferring/revoking or lapsing of European patents, i.e. while these should be 
issued/terminated etc with respect to the territories of all participating MSs, licensing should 
be possible in only a selected number of MSs should that be a company's wish.  

Furthermore, the Commission proposal quite rightly acknowledges the importance of a 
partnership between the EPO and the national industrial property centres (recital 20), 
particularly with regards the benefit such partnership could offer to small and medium-sizes 
enterprises in their patent activities. Thus your rapporteur believes that such partnership 
should be encouraged and the Commission should be allowed to stay informed about the 
development of such cooperation via its formal collaboration wit the EPO. 

Last but not least, it should be reiterated that any rights borne out of a European patent with 
unitary effect should be in full compliance with rights conferred by the Treaties and Union 
law. 

Finally, in its capacity as a co-legislator, it is essential that the Parliament is kept duly 
informed on any aspects of the Commission's obligations towards the legislators to this 
Regulation. 

AMENDMENTS

The Committee on Industry, Research and Energy calls on the Committee on Legal Affairs, as 
the committee responsible, to incorporate the following amendments in its report:
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Amendment 1

Proposal for a regulation
Recital 7

Text proposed by the Commission Amendment

(7) The creation of unitary patent 
protection should be achieved by giving 
unitary effect to European patents in the 
post-grant phase by virtue of this 
Regulation and in respect of the 
participating Member States. The main 
feature of European patents with unitary 
effect should be their unitary character, i.e. 
providing uniform protection and having 
equal effect in all participating Member 
States. Consequently, a European patent 
with unitary effect should only be limited, 
licensed, transferred, revoked or lapse in 
respect of all the participating Member 
States. To ensure the uniform substantive 
scope of protection conferred by unitary 
patent protection, only European patents 
that have been granted for all the 
participating Member States with the same 
set of claims should benefit from unitary 
effect. However, to ensure legal certainty 
in the event of a limitation or revocation 
on the ground of lack of novelty pursuant 
to Article 54(3) EPC, the limitation or 
revocation of a European patent with 
unitary effect should take effect only in 
respect of the participating Member 
State(s) designated in the earlier 
European patent application as published. 
Finally, the unitary effect attributed to a 
European patent should have an accessory 
nature and should cease to exist or be 
limited to the extent that the basic 
European patent has been revoked or 
limited.

(7) The creation of unitary patent 
protection should be achieved by giving 
unitary effect to European patents in the 
post-grant phase by virtue of this 
Regulation and in respect of the 
participating Member States. The main 
feature of European patents with unitary 
effect should be their unitary character, i.e. 
providing uniform protection and having 
equal effect in all participating Member 
States. Consequently, a European patent 
with unitary effect should only be limited, 
transferred or revoked, or lapse, in respect 
of all the participating Member States. It 
should be possible for a European patent 
with unitary effect to be licensed in 
respect of the whole or part of the 
territories of the participating Member 
States. To ensure the uniform substantive 
scope of protection conferred by unitary 
patent protection, only European patents 
that have been granted for all the 
participating Member States with the same 
set of claims should benefit from unitary 
effect. Finally, the unitary effect attributed 
to a European patent should have an 
accessory nature and should cease to exist 
or be limited to the extent that the basic 
European patent has been revoked or 
limited.

Or. en

Justification

Indeed, the issuing and termination of an European patent with unitary effect should happen 
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with respect to all participating Member States, however, with regards its licensing, it should 
be possible to do that only for the territories of a few and not all participating states.

Amendment 2

Proposal for a regulation
Recital 16

Text proposed by the Commission Amendment

(16) Patent proprietors should pay one 
common annual renewal fee for European 
patents with unitary effect. Renewal fees 
should be progressive throughout the term 
of the patent protection and, together with 
the fees to be paid to the European Patent 
Organisation during the pre-grant stage, 
should cover all costs associated with the 
grant of the European patent and the 
administration of the unitary patent 
protection. The level of the renewal fees 
should be fixed with the aim of facilitating 
innovation and fostering the 
competitiveness of European businesses. It 
should also reflect the size of the market 
covered by the patent and be similar to the 
level of the national renewal fees for an 
average European patent taking effect in 
the participating Member States at the time 
where the level of the renewal fees is first 
fixed by the Commission.

(16) Patent proprietors should pay one 
common annual renewal fee for European 
patents with unitary effect. Renewal fees 
should be progressive throughout the term 
of the patent protection and, together with 
the fees to be paid to the European Patent 
Organisation during the pre-grant stage, 
should cover all costs associated with the 
grant of the European patent and the 
administration of the unitary patent 
protection. The level of the renewal fees 
should be fixed with the aim of facilitating 
innovation and fostering the 
competitiveness of European businesses 
and should take into account the specific 
situation of small and medium-sized 
enterprises in the form of lower fees. It 
should also reflect the size of the market 
covered by the patent and be similar to the 
level of the national renewal fees for an 
average European patent taking effect in 
the participating Member States at the time 
where the level of the renewal fees is first 
fixed.

Or. en

Amendment 3

Proposal for a regulation
Article 3 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

Without prejudice to Article 5, a European Without prejudice to Article 5, a European 
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patent with unitary effect may only be 
limited, licensed, transferred, revoked or 
lapse in respect of all the participating 
Member States.

patent with unitary effect may only be 
limited, transferred or revoked, or lapse, in 
respect of all the participating Member 
States.

Or. en

Justification

Indeed, the issuing and termination of an European patent with unitary effect should happen 
with respect to all participating Member States, however, with regards its licensing, it should 
be possible to do that only for the territories of a few and not all participating states.

Amendment 4

Proposal for a regulation
Article 3 – paragraph 2 – subparagraph 2 a (new)

Text proposed by the Commission Amendment

A European patent with unitary effect 
may however be licensed in respect of the 
whole or part of the territories of the 
participating Member States.

Or. en

Justification

Indeed, the issuing and termination of an European patent with unitary effect should happen 
with respect to all participating Member States, however, with regards its licensing, it should 
be possible to do that only for the territories of a few and not all participating states. 

Amendment 5

Proposal for a regulation
Article 5

Text proposed by the Commission Amendment

Article 5 deleted
Prior rights

In the event of a limitation or a revocation 
on the ground of lack of novelty pursuant 
to Article 54(3) of the EPC, the limitation 
or revocation of a European patent with 
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unitary effect shall take effect only in 
respect of the participating Member 
State(s) designated in the earlier 
European patent application as published.

Or. en

Justification

Since the amendment of the European Patent Convention in 2000, such possibility as 
provided for by this article is not longer possible to which end it might as well be deleted from 
the regulation.

Amendment 6

Proposal for a regulation
Article 8 – introductory wording

Text proposed by the Commission Amendment

The rights conferred by the European 
patent with unitary effect shall not extend 
to any of the following:

The rights conferred by the European 
patent with unitary effect shall accord with 
rights conferred by the Treaties and 
Union law and shall not extend to any of 
the following:

Or. en

Justification

Rights conferred by European patents with unitary effect could sometimes conflict with other 
areas of EU policy and thus ensuring compliance with EU law is compulsory as provided for 
by Article 326 TFEU ("Any enhanced cooperation shall comply with the Treaties and Union 
law"). 

Amendment 7

Proposal for a regulation
Article 15 – paragraph 2 – point b a (new)

Text proposed by the Commission Amendment

(ba) taking into account the specific 
situation of small and medium-sized 
enterprises in the form of lower fees,
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Or. en

Amendment 8

Proposal for a regulation
Article 16 – paragraph 2 – point b

Text proposed by the Commission Amendment

(b) the size of the market expressed in the 
number of population,

(b) the size of the market, while ensuring a 
minimum amount to be distributed to 
each participating Member State,

Or. en

Justification

In the distribution of renewal fees among Member States it might be more practical to ensure 
a distribution based on the size of the market (not in terms of population but in terms of 
market covered by the patent) but at the same time ensuring nonetheless some form of 
minimum payment to all participating MSs.

Amendment 9

Proposal for a regulation
Article 18

Text proposed by the Commission Amendment

The Commission shall establish a close 
cooperation through a working agreement 
with the European Patent Office in the 
fields covered by this Regulation. This 
cooperation shall include regular 
exchanges of views on the functioning of 
the working agreement and in particular on 
the issue of renewal fees and the impact on 
the budget of the European Patent 
Organisation.

The Commission shall establish a close 
cooperation through a working agreement 
with the European Patent Office in the 
fields covered by this Regulation. This 
cooperation shall include regular 
exchanges of views on the functioning of 
the working agreement, in particular on the 
issue of renewal fees and the impact on the 
budget of the European Patent 
Organisation, as well as on the 
cooperation between the European Patent 
Office and the central industrial property 
offices of the participating Member 
States, in particular as regards the 
provision of support for patent activities to 
small and medium-sized enterprises.
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Or. en

Justification

As reflected in recital 20, there could be a clear benefit of "an enhanced partnership" between 
the EPO and the national central industrial property offices in particular with regards the 
patent activities of SMEs. Such cooperation should be encouraged and the Commission 
should be kept informed in the framework of its cooperation with the EPO.

Amendment 10

Proposal for a regulation
Article 20 – paragraph 1

Text proposed by the Commission Amendment

1. Not later than six years from the date on 
which the first European patent with 
unitary effect takes effect in the territories
of the participating Member States, the 
Commission shall present to the Council a 
report on the operation of this Regulation 
and, where necessary, make appropriate 
proposals for amending it. Subsequent 
reports on the operation of this Regulation 
shall be presented by the Commission 
every six years.

1. Not later than six years from the date on 
which the first European patent with 
unitary effect takes effect in the territories 
of the participating Member States, the 
Commission shall present to the European 
Parliament and the Council a report on the 
operation of this Regulation and, where 
necessary, make appropriate proposals for 
amending it. Subsequent reports on the 
operation of this Regulation shall be 
presented by the Commission every six 
years.

Or. en

Justification

The European Parliament is a co-legislator and hence needs to be informed on any aspects of 
this legislation on equal terms with the Council.


