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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on Implementation report on the regulatory framework for electronic communications

(2013/2080(INI))

The European Parliament,

– having regard to Directive 2009/140/EC (Better Regulation Directive),

– having regard to Directive 2009/136/EC (Citizens’ Rights Directive),

– having regard to Regulation (EU) No 526/2013 (BEREC Regulation),

– having regard to Directive 2002/21/EC (Framework Directive or FD),

– having regard to Directive 2002/20/EC (Authorisation Directive),

– having regard to Directive 2002/19/EC (Access Directive),

– having regard to Directive 2002/22/EC (Universal Service Directive),

– having regard to Directive 2002/58/EC (Directive on privacy and electronic 
communications),

– having regard to Regulation (EC) No 531/2012 (recast Roaming Regulation),

– having regard to Recommendation 2007/879/EC (Recommendation on relevant markets),

– having regard to Recommendation 2009/396/EC (Recommendation on termination rates),

– having regard to COM 2002/C 165/03 (SMP Guidelines),

– having regard to Recommendation 2008/850/EC (Rules of procedure in Article 7 of the 
Framework Directive),

– having regard to Decision No 243/2012/EU establishing a multiannual radio spectrum 
policy programme (RSPP),

– having regard to the proposal of 19 October 2011 for a Regulation of the European 
Parliament and of the Council establishing the Connecting Europe Facility 
(COM(2011)0665),

– having regard to the proposal of 7 February 2013 for a Directive of the European 
Parliament and of the Council concerning measures to ensure a high common level of 
network and information security (COM(2013)0048),

– having regard to the proposal of 26 March 2013 for a Regulation of the European 
Parliament and of the Council on measures to reduce the cost of deploying high-speed 
electronic communications networks (COM(2013)0147),
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– having regard to Rule 48 of its Rules of Procedure,

– having regard to the report of the Committee on Industry, Research and Energy and the 
opinion of the Committee on the Internal Market and Consumer Protection (A7-
0000/2013), 

A. whereas the regulatory framework for electronic communications in the Union was last 
amended in 2009, on the basis of proposals presented in 2007 and preceded by years of 
preparatory work;

B. whereas transposition of the 2009 amendments in the Member States was due by 25 May 
2011 and was completed in the last Member State in January 2013;

C. whereas there is a margin of interpretation for each NRA in the way it implements the 
framework, so that the evaluation of the framework’s efficiency should also take into 
account the conditions according to which the framework is implemented in the Member 
States;

D. whereas the aims of the framework are to promote a sectoral ecosystem of competition 
and investment, benefiting consumers and users, while consolidating the internal market 
in communications;

E. whereas the regulatory framework should be maintained as a coherent whole;

F. whereas, in line with better regulation principles, the Commission is obliged to 
periodically review the framework in order to ensure that it keeps pace with technological 
and market developments;

G. whereas, rather than building on the regulatory framework, the Commission has engaged 
in a parallel trail of individual initiatives, with the ‘single digital market’ as the latest 
avatar; 

H. whereas the Commission has declared its intention to review the Directive on privacy and 
electronic communications and the Recommendation on relevant markets, but not yet the 
other parts of the regulatory framework;

I. whereas the Commission has not updated the universal service obligations since 1998, 
despite the request included in the 2009 Citizens’ Rights Directive;

J. whereas a relevant, stable and consistent framework is essential to promote investment 
and competition;

K. whereas a collective NRA-based bottom-up approach has proven to be effective in 
promoting common regulatory case-law;
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L. whereas the rollout of ultrafast internet access is slow, representing only 3.4 % of all fixed 
lines, and user demand appears weak, with only about 2 % of households subscribing to 
such lines1;

M. whereas issues regarding competition both between traditional providers and between 
them and newer over-the-top providers deserve attention;

N. whereas the framework should remain neutral and the same rules apply to equivalent 
services;

1. Regrets the delay by Member States in transposing the 2009 changes to the regulatory 
framework; 

2. Underlines the fact that the framework has made substantial progress towards achieving 
its aims;

3. Considers that the next review should aim at a further evolution of the framework, with a 
view to addressing any weaknesses and taking account of market and technological 
developments;

4. Considers that the aspects to be considered in a review of the entire regulatory framework 
include:

(i) the overdue review of the universal service obligation, taking into account the need to 
reduce the digital divide and to respond to the constraints imposed by the state aid 
guidelines;

(ii) the competence of NRAs for all issues, including spectrum, that are addressed by the 
framework; the powers granted to the NRAs in the Member States and the scope of the 
NRA independence requirement, accordingly;

(iii) cooperation between the NRAs and national competition authorities;

(iv) the symmetric obligations relating to network access (Art 12 FD), since in certain 
Member States such regulatory powers were not given to NRAs;

(v) the rules on leverage effects (Art 14 FD) and joint dominance (Annex II FD), since 
despite the 2009 amendments, the NRAs still find those tools difficult to use;

(vi) the market review processes;

(vii) the impact of services substitutable to those provided by traditional providers but not 
necessarily covered by the framework: some clarifications regarding the reach of the 
framework’s technological neutrality would be needed;

(viii) the possibilities of abolishing redundant regulation;

(ix) the lifting of regulation in case of a satisfactory market analysis and continued 

                                               
1 SWD(2013)217 Digital agenda scoreboard, p 43.
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monitoring obligations;

(x) the effectiveness and workings of the Art 7/7a procedures (‘co-regulation’): while 
overall both the Commission and BEREC agree that they work well, allowing for a proper 
balancing, the former argues that in some cases NRAs did not adjust all their regulatory 
measures, or were slow to adapt them, and the latter complain of tight time constraints;

(xi) the situation where phase II of the procedure is not triggered due to an NRA 
withdrawing its draft measure or where an NRA does not propose a remedy to a problem 
recognised on a certain market, in which case the only solution is an infringement 
procedure: for both such cases, a way to trigger a proper Art 7/7a procedure should exist;

(xii) the effectiveness and workings of the Art 19 procedure: the Commission used its Art 
19 powers twice (NGA Recommendation in September 2010, and the currently discussed 
Recommendation on non-discrimination and costing methodologies). Since unlike for Art 
7/7a there is no timeframe for the Art 19 procedure, the regulatory dialogue between 
BEREC and the Commission was less smooth, leading to complaints from BEREC that its 
opinion was requested at very short notice, and from the Commission that certain NRAs 
were reluctant in the drafting and implementation period;

(xiii) pan-European services and operators, taking into account the (unused) provision of 
Art 15(4) FD allowing the Commission to identify transnational markets;

(xiv) BEREC and its functioning as well as the scope of its competences;

(xv) freedom of access following Art 1(3a) FD and net neutrality, building on Art 8(4)(g) 
FD;

(xvi) the recommendation on relevant markets; and

(xvii) the regulation of equipment, including bundling of equipment and operating 
systems;

5. Considers that important goals for the review include:

(i) ensuring that substitutable services are subject to the same rules;

(ii) providing a stable and sustainable framework for investment;

(iii) ensuring harmonised, consistent and effective application;

(iv) facilitating the development of pan-European providers.

6. Believes that the overall aim of the framework should continue to be the promotion of a 
sectoral ecosystem of competition and investment which benefits consumers and users, 
while consolidating the internal market in communications;

7. Underlines that the regulatory framework must remain coherent, relevant and effective; 

8. Believes that in order to maintain a consistent framework and provide regulatory certainty, 
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issues such as a Union passport or one-stop shop for providers, technical arrangements for 
spectrum auctions, and consumer issues should all be addressed in a comprehensive 
review of the framework as set out herein, and not piecemeal;

9. Stresses that a review must be based on broad consultations with all interested parties and 
a thorough analysis of all issues;

10. Calls on the Commission, therefore, to initiate the next review of the entire framework, in 
order to allow a proper debate during the next parliamentary term;

11. Instructs its President to forward this resolution to the Council and the Commission.



PE514.610v01-00 8/12 PR\940558EN.doc

EN

EXPLANATORY STATEMENT

The Commission presented its most recent proposals for amending the Union framework for 
electronic communications in November 2007, the revised framework was adopted by the 
Parliament and Council two years later, in November 2009, after lengthy and difficult 
negotiations. The deadline for transposition into national legislation was 25 May 2011, i.e. 18 
months after adoption. However, only a small minority of Member States transposed the rules 
in time and the last Member States to notify full transposition did so only in January 2013.

While the Commission has the obligation to review the framework periodically and has 
recently committed to a review of two integral parts of the framework (the 2002/58 Directive 
on privacy and electronic communications and the Recommendation on relevant markets) it 
has not so far announced its intention of a whole review.

Six years following the Commission’s proposal, the first assessment to be made is that the 
internal market for electronic communications still remains incomplete; there is for example 
no pan-European carrier. Though I think a unified market is essential, the package was firstly 
designed to bring regulatory certainty to the sector; it should be considered as a part of a 
broader picture, that is to say a tool that could bring the necessary conditions to foster and 
combine both investment and competition, and thus have an impact on the citizens’ life.

That is why the efficiency of the framework should be evaluated in the light of these 
achievements and the first issue to be tackled is why the expected level of investment did not 
follow the adoption of the package.

Considering the economic crisis, the social context and the power of this sector in terms of 
growth and creation of jobs, a valid strategy for the Commission should be to consider that the 
framework itself does not reply to all the challenges of the sector and that many other 
different pieces of legislation have an impact on the actors.

It is thus regrettable that we are still waiting for the Commission to create some linkage 
between the different pieces such as data protection, consumer issues, investment and 
competition, state aid guidelines etc.

Surprisingly, the Commissioner for the Digital Strategy has just announced her intention to 
launch a ‘full, final, package’ of legislative proposals in order to produce a ‘real single 
market’ - that is to say, the ‘internal market for electronic communications’ envisaged by the 
2007 proposals - by Easter 2014.

As I understand the Commission’s current thinking, I am generally sympathetic to the idea of 
a single European passport (with the necessary flanking measures regarding supervision, 
fiscal dumping, as well as consumer, labour and data protection) and greater harmonisation of 
spectrum allocation and auctions, to facilitate a Union-wide approach and avoid mistakes of 
the past for example regarding the price paid for spectrum. I am of course also sympathetic to 
the idea of further developing the concept of net neutrality and finally carving it into hard law.
However, I suggest that these issues are difficult and sensitive, and require thorough 
consultation and analysis, and I do not feel it would be appropriate for them to be presented to 
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the co-legislators piece-meal. The rules can not change all the time. Instead, I would prefer for 
these issues, and other aspects this Report will identify, to form part of the next broad review 
of the framework.

Indeed, although the 2009 framework represents clear and welcome improvement over its 
predecessor, for example by providing the NRAs with efficient and consistent regulatory 
tools, I believe that since its adoption new challenges have arisen in tandem with the creation 
of a new ecosystem which results from the emergence of new technologies, new players and 
business models and new consumer needs and expectations.

Those include next generation access (including the Commission’s NGA recommendation), 
radio spectrum policy, net neutrality, and cybersecurity. I feel very concerned by a recent 
tendency of the Commission which sometimes uses new proposals (such as the draft 
recommendation on costing and non-discrimination) to define very detailed remedies and 
hence seems almost inclined to substitute itself to the regulators. Before issuing a new 
proposal, the Commission should identify a gap in the legislation, define clearly common 
objectives and organise a full, formal, public consultation on how to reach them.

As a result I would have expected from the Commission that it would depart from the strict 
vision of the role of the regulation, by creating dynamism and proposing measures to better 
use the tools of the framework already at our disposal rather than proposing a brand new 
initiative, adoption of which by the co-legislators before the end of the legislature seems 
almost impossible. On the top of that, this late proposal would even lead to increased 
uncertainty and therefore decreased investment.

That is why I welcome this opportunity to weigh up the framework and consider where the 
Commission is standing for questions that were already on the table in 2009 but only touched 
upon at that time for lack of consensus.

Spectrum
Regarding spectrum, the framework embraced a ‘temperate’ principle of technology and 
service neutrality, and initiated the first radio spectrum policy programme which then called 
for an inventory of the use of frequencies by the Member States. It was the opportunity for the 
Commission to have a bigger role for spectrum but there was one condition to that: to be able 
to demonstrate its capacity to be a coordinator in this field and to show European added value. 
But some years down the line, we are still waiting for genuine pan-European services, and the 
promised inventory is yet to come.

Net Neutrality
The negotiations around the famous amendment 138 led us to a declaration by the 
Commission to act on content discrimination and net neutrality. The regulators made a huge 
work identifying some problems such as blocked content and insufficient quality of service 
but the Commission has still not moved on this major issue, apart from a weak 
Communication relying on transparency and ease of ISP switching.

As stated before, Net Neutrality is a hot topic which needs deep consultation and thorough 
deliberation, we can’t take the risk to miss the debate around citizen’s fundamental rights, but 
I will insist on the necessity to go much further than mere guidelines, in order to end up with a 
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real binding instrument.

OTTs
The legislative framework and in particular article 10 of the Authorisation Directive is 
focused on operators but the communications landscape has now enlarged to other operators 
such as over-the-top actors. Also, Art 2(c) of the FD expressly excludes information society 
services. I would like to explore the necessity for OTT providers to be subject to the same 
regulation when it comes to content, access or privacy and data protection, when they provide 
comparable services than the ones currently in the framework’s scope.

Universal Service
Despite the 2009 framework already calling for a review of the universal service obligation to 
integrate technological developments, the Commission has not published any plan on this 
issue. I would call once more on the Commission to make a proposal which would take into 
account the necessary reduction of the digital divide and answer the constraints imposed by 
state aid guidelines, which should be revised.

Roaming
In a sense, roaming presents a particular political problem. While this issue was not addressed 
in the telecom package and that I am not convinced it should be, it seems that some policy-
makers would support the quick publication of a new version.

I would have to remind that the current roaming regulation was adopted only last year, and 
imposes a range of structural measures on carriers intended to create competition and thus 
drive roaming prices down towards national levels. The regulation is due to be reviewed in 
2016. Even with the best of intentions, it would be surprising if the Commission now were to 
consider proposing ideas that it opposed just a year ago, and that were tabled and rejected in 
both Parliament and Council. I am all in favour of abolishing roaming fees, and my Group 
proposed it in the last review of the roaming regulation, but we must now instead trust that the 
system proposed by the Commission, as improved by Parliament, and set in place under the 
new regulation last year works - here is a case where regulatory certainty and consistency 
leading up to the 2016 review of the roaming regulation (which could be advanced and 
included in the overall review) should take precedence unless the Commission can 
substantiate that it simply got it wrong as recently as a year ago and that further change now 
will do more good than harm. The internal market for electronic communications does not 
turn on roaming alone.

I have conducted my own ‘mini-consultation’ in order to get a better grip on these issues. I 
have asked BEREC and the Commission a set of questions to provide me and other Members 
with the benefit of their current thinking. Their responses have been distributed and are 
available on the ITRE website: 
http://www.europarl.europa.eu/meetdocs/2009_2014/organes/itre/itre_20130619_0900.htm.

I find a number of points made by BEREC in particular interesting. They include:

 that the scale and speed of change in the communications sector, including the 
emergence of new technologies, players and business models as well as the growing 
convergence of networks, services and applications and content since 2009, have 
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posed new challenges and require thought about their impact in future and for the next 
review of the framework;

 the need for a stable and consistent framework in order to ensure investment and 
competition, including by way of facilitating action against possibly non-competitive 
behaviours currently difficult to address, such as joint-dominance;

 the need for greater involvement by NRAs, for example in spectrum, a broadening of 
their independence requirement and the need to maintain their expertise also in times 
of budgetary tightening and the need to coordinate between NRAs and competition 
authorities;

 the need to refine roles, procedures and the cooperation between BEREC and the 
Commission, including a more intensive and systematic consultation of BEREC by the 
Commission before issuing a new proposal, since this tool already exists but is not 
fully used by the Commission;

 the universal service obligation (the latter a matter my IMCO colleagues will address);
 the role and relevance of asymmetric and symmetric regulation, in particular in a NGA 

context;
 the question of relevant markets and lifting of regulation;
 the difficult issue of devices, such as handsets, in themselves often representing 

bundles of services to which the users are tied.

In particular regarding investment and roll-out of very high-speed networks, I would 
underline that regardless of Council’s unfortunate proposal to severely reduce the CEF’s 
budget. Stimulating investments in the roll-out of telecoms infrastructures is at least as 
important as regulating existing networks and a lack of EU coordination could be very 
detrimental for the future.

Overall, I believe that the generations of regulation of electronic communications leading up 
to the current framework has worked well and created a dynamic industry and very substantial 
gains for consumers and other users. As I have indicated above, there is however now a 
number of issues that appear too need to be considered in the next review of the framework.
That does not show that the framework is wrong - it just demonstrates the speed of 
development impacting on the sector.

Lastly, the framework should be allowed to develop. As I stated a multiple of times during the 
negotiations of the 2009 review, it should be an evolution, not a revolution. Evolution means 
identifying areas where there is need for improvement and again finding workable solutions 
and trade-offs between the large number of competing aspects. It is a task of huge economic 
significance, with an enormous potential for impact, good or bad, on citizens. It requires 
careful debate and analysis.

The Commission presented some of aims of any review of the framework well in their 2007 
proposals. Those aims still stand: the need for a more efficient management of spectrum; that, 
where regulation is necessary, it is efficient and simple, and the completion of the internal 
market for electronic communications. Since then, new issues have arisen from the scale and 
speed of change in the communications sector, and user demands. I have pointed out some of 
them above. And fragmentation, both in the sense of differing rules applying if different MS, 
and in the sense of the framework not forming a coherent whole, needs to be avoided. A well 
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thought-though framework, building on what we have, should be able to within itself provide 
the principles, rules and tools for addressing these important issues.


