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SHORT JUSTIFICATION

The Committee on Legal Affairs generally supports the Commission's proposal establishing a 
new financial supervisory architecture in order to ensure more effective supervision and 
rulemaking and to better identify risks in the financial system. As the financial crises show, a 
reform of the EU’s financial markets and institutions is needed to increase competition by 
encouraging a level playing field and to ensure consistency of arrangements and regulation. 

I. Article 7 – Technical Standards

Article 7 paragraph 1 subparagraph 1 of the proposed regulation refers to directives that 
define the legal framework in which the Authority may develop technical standards (see 
article 1 paragraph 2 of the draft regulation). The mentioned directives 2006/48/EC, 
2006/49/EC, 2002/87/EC, 2005/60 EC and 94/19/EC contain comitology provisions1. The 
change from the EC-Treaty to the (Lisbon) Treaty on the Functioning of the European Union 
(TFEU) entails changes in the comitology regime, i.e., more precisely, its abolition. 

As regards technical standards, the committee adopted the approach to do the necessary 
alignment to Article 290 TFEU mainly in the Omnibus proposal (2009/0161(COD), whereas 
Article 7 of the ESA regulations only concentrates on the procedure between the Commission 
and the Authority.

II. Articles 9, 10 and 11

1. Conferral of powers

The draft regulation confers specific powers on the new Authority. The Treaty does not 
explicitly allow for this type of conferral (cf Article 5 EU-Treaty). Nevertheless, case-law of 
the ECJ has recognised the possibility for Union institutions to delegate powers to 
independent executive or regulatory bodies, in so far as the delegation relates only to clearly 
defined executive competences and as, in particular, no power for making policy choices is 
granted to the delegated body. Furthermore, since the Union can only exercise the powers it 
has been conferred in the Treaty in accordance with the procedures determined in the Treaty, 
the institutions can not delegate more powers than those conferred by the Treaty (see ECJ, 
Case Meroni, 9/56, ( 1958) ECR 133 and 157).

2. Direct action by the Authority

While allowing a limited conferral of specific powers to the Authority, it rests with the 
Commission to ensure the respect for Community law (by infringement proceedings - Article 
258 TFEU). Nevertheless, Articles 9 paragraph 6, 10 paragraph 3 and 11 paragraph 4 of the 
proposed regulation, confer, "without prejudice to the powers of the Commission under 
Article 226" EC (new Article 258 TFEU) power to the Authority to make – bypassing the 
competent national authority – individual decisions that directly bind a market participant. 

                                               
1 see Article 151 of Directive 2006/48/EC, Article 42 of Directive 2006/49/EC, Article 21 of Directive 
2002/87/EC, Article 41 of Directive 2005/60 EC and Article 7a of Directive 94/19/EC.
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This is an extraordinary construction which stretches the system of powers between the 
European Institutions and which, from the rapporteur's point of view, calls for a special 
justification. While Article 10 follows the political will to react quickly and efficiently in 
times of crisis to guarantee the functioning and integrity of the financial market and system, 
Articles 9 and 11 apply in normal every-day-situations

Based on a broadly supported compromise, the committee adopted amendments as regards the 
powers of the Authorities to address individual decisions to market participants in every day 
situations (Articles 9(6) and 11(4)) proposing a procedure to be followed between the 
Authority and the Commission in order to better align the powers of the Authorities with the 
powers conferred on the Commission under Article 17(1) TEU and Article 258 TFEU.

AMENDMENTS

The Committee on Legal Affairs calls on the Committee on Economic and Monetary Affairs, 
as the committee responsible, to incorporate the following amendments in its report:

Amendment 1

Proposal for a regulation
Recital 6 

Text proposed by the Commission Amendment

(6) The Community has reached the limits 
of what can be done with the present status 
of the Committees of European 
Supervisors, which remain advisory bodies 
to the Commission. The Community
cannot remain in a situation where there is 
no mechanism to ensure that national 
supervisors arrive at the best possible 
supervisory decisions for cross-border 
institutions; where there is insufficient 
cooperation and information exchange 
between national supervisory authorities; 
where joint action by national authorities 
requires complicated arrangements to take 
account of the patchwork of regulatory and 
supervisory requirements; where national 
solutions are most often the only feasible 
option in responding to European 
problems, where different interpretations of 
the same legal text exist. The European 
System of Supervisors should be designed 
to overcome these deficiencies and provide 
a system that is in line with the objective of 

(6) The Union has reached the limits of 
what can be done with the present status of 
the Committees of European Supervisors. 
The Union cannot remain in a situation 
where there is no mechanism to ensure that 
national supervisors arrive at the best 
possible supervisory decisions for cross-
border institutions; where there is 
insufficient cooperation and information 
exchange between national supervisory 
authorities; where joint action by national 
authorities requires complicated 
arrangements to take account of the 
patchwork of regulatory and supervisory 
requirements; where national solutions are 
most often the only feasible option in 
responding to European problems, where 
different interpretations of the same legal 
text exist. The European System of 
Supervisors should be designed to 
overcome these deficiencies and provide a 
system that is in line with the objective of a 
stable and single Union financial market 
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a stable and single Community financial 
market for financial services, linking 
national supervisors into a strong 
Community network.

for financial services, linking national 
supervisors into a strong Union network.

Amendment 2

Proposal for a regulation
Recital 14 

Text proposed by the Commission Amendment

(14) There is a need to introduce an 
effective instrument to establish 
harmonised technical standards in financial 
services to ensure, also through a single 
rulebook, a level playing field and an 
adequate protection of depositors, investors 
and consumers across Europe. As a body 
with highly specialised expertise, it is 
efficient and appropriate to entrust the 
Authority, in areas defined by Community
law, with the elaboration of draft technical 
standards, which do not involve policy 
choices. The Commission should endorse 
those draft technical standards in 
accordance with Community law in order 
to give them binding legal effect. The draft 
technical standards have to be adopted by 
the Commission. They would be subject to 
amendment if, for example, the draft
technical standards were incompatible 
with Community Law, would not respect 
the principle of proportionality or would 
run counter to the fundamental principles
of the internal market for financial 
services as reflected in the acquis of 
Community financial services legislation. 
To ensure a smooth and expedited 
adoption process for those standards, the 
Commission should be subject to a time 
limit for its decision on the endorsement.

(14) There is a need to introduce an 
effective instrument to establish 
harmonised technical standards in financial 
services to ensure, also through a single 
rulebook, a level playing field and an 
adequate protection of depositors, investors 
and consumers across Europe. As a body 
with highly specialised expertise, it is 
efficient and appropriate to entrust the 
Authority, in areas defined by Union law, 
with the elaboration of draft technical 
standards, which do not involve policy 
choices. The Commission should endorse 
those draft technical standards in 
accordance with Union law in order to give 
them binding legal effect. The Commission
should be empowered, in accordance with 
Article 290 of the Treaty on the 
Functioning of the European Union to 
adopt the technical standards by means of
delegated acts. The delegation should be 
made in the basic legislative act and 
should be able to be revoked by the 
European Parliament or the Council. The 
period for delegation should be extended 
on the request of the Commission, unless 
the European Parliament or the Council 
object. The standards should be adopted 
by the Commission by means of 
regulations or decisions as delegated acts 
in accordance with Article 290 of the 
Treaty on the Functioning of the 
European Union. The word "delegated" 
should be inserted in the title of those 
acts. The standards adopted pursuant to 
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the procedure of Article 7 of this 
Regulation should enter into force only if 
no objection has been expressed by the 
European Parliament or the Council 
within a period of three months.

Amendment 3

Proposal for a regulation
Recital 15 

Text proposed by the Commission Amendment

(15) The process for the development of 
technical standards in this regulation is 
without prejudice to the Commission's 
powers to adopt on its own initiative 
implementing measures under comitology 
procedures at level 2 of the Lamfalussy 
structure as laid out in the relevant 
Community legislation. The matters 
concerned by the technical standards do 
not involve policy decisions, and their 
content is framed by the Community acts 
adopted at Level 1. Development of the 
draft standards by the Authority ensures 
that they fully benefit from the specialised 
expertise of national supervisory 
authorities.

deleted

Amendment 4

Proposal for a regulation
Recital 20 

Text proposed by the Commission Amendment

(20) To overcome exceptional situations of 
persistent inaction by the competent 
authority concerned, the Authority should 
be empowered, as a last resort, to adopt 
decisions addressed to individual financial 
institutions. This power should be limited 
to exceptional circumstances in which a 
competent authority does not comply with 

(20) To overcome exceptional situations of 
persistent inaction by the competent 
authority concerned, the Authority should 
be empowered, as a last resort and only in 
urgent situations, to adopt decisions 
addressed to individual financial 
institutions that have an impact on the 
internal market. This power should be 
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the decisions addressed to it and in which 
Community law is directly applicable to 
financial institutions by virtue of existing 
or future EU Regulations.

limited to exceptional circumstances in 
which a competent authority does not 
comply with the decisions addressed to it 
and in which Union law is directly 
applicable to financial institutions by virtue 
of existing or future EU Regulations.

Amendment 5

Proposal for a regulation
Recital 34 

Text proposed by the Commission Amendment

(34) Member States have a core 
responsibility in preserving financial 
stability in crisis management, in 
particular with regard to stabilising and 
resolving individual ailing financial 
institutions. Measures by the Authority in 
emergency or settlement situations 
affecting the stability of a financial 
institution should not impinge on the fiscal 
responsibilities of Member States. A 
mechanism should be established whereby 
Member States may invoke this safeguard 
and ultimately bring the matter before the 
Council for a decision. It is appropriate to 
confer on the Council a role in this matter 
given the particular responsibilities of the 
Member States in this respect.

(34) Member States have a core 
responsibility in preserving financial 
stability in crisis situations, in particular 
with regard to stabilising and resolving 
individual ailing financial institutions. 
Measures by the Authority in emergency or 
settlement situations affecting the stability 
of a financial institution should not 
impinge on the fiscal responsibilities of 
Member States. A mechanism should be 
established whereby Member States may 
request that the decision of the Authority 
be reconsidered.

Amendment 6

Proposal for a regulation
Recital 41 

Text proposed by the Commission Amendment

(41) In order to guarantee its full autonomy 
and independence, the Authority should be 
granted an autonomous budget with 
revenues mainly from obligatory 
contributions from national supervisory 
authorities and from the General Budget 

(41) In order to guarantee its full autonomy 
and independence, the Authority should be 
granted an autonomous budget with 
revenues from the General Budget of the 
European Union. The Union budgetary 
procedure should be applicable. The 
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of the European Union. The Community
budgetary procedure should be applicable 
as far as the Community contribution is 
concerned. The auditing of accounts 
should be undertaken by the Court of 
Auditors.

auditing of accounts should be undertaken 
by the Court of Auditors.

Amendment 7

Proposal for a regulation
Article 7 – title 

Text proposed by the Commission Amendment

Technical standards Technical standards – delegated acts

Amendment 8

Proposal for a regulation
Article 7 – paragraph 2 

Text proposed by the Commission Amendment

2. The standards shall be adopted by the 
Commission by means of Regulations or 
Decisions and published in the Official 
Journal of the European Union.

2. The standards shall be adopted by the 
Commission by means of regulations or 
decisions as delegated acts in accordance 
with Article 290 of the Treaty on the 
Functioning of the European Union.

Amendment 9

Proposal for a regulation
Article 9 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. Upon request from one or more 
competent authorities, from the 
Commission or on its own initiative and 
after having informed the competent 
authority concerned, the Authority may 
investigate the alleged incorrect application 

2. Upon request from one or more 
competent authorities, from the European 
Parliament, the Council or the 
Commission, or on its own initiative and 
after having informed the competent 
authority concerned, the Authority may 
investigate the alleged incorrect application 
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of Community law. of Union law.

Amendment 10

Proposal for a regulation
Article 9 – paragraph 6 – subparagraph 1

Text proposed by the Commission Amendment

6. Without prejudice to the powers of the 
Commission under Article 226 of the 
Treaty, where a competent authority does 
not comply with the decision referred to in 
paragraph 4 of this Article within the 
period of time specified therein, and where 
it is necessary to remedy in a timely 
manner the non compliance by the 
competent authority in order to maintain or 
restore neutral conditions of competition in 
the market or ensure the orderly 
functioning and integrity of the financial 
system, the Authority may, where the 
relevant requirements of the legislation 
referred to in Article 1(2) are directly 
applicable to financial institutions, adopt 
an individual decision addressed to a 
financial institution requiring the necessary 
action to comply with its obligations under 
Community law including the cessation of 
any practice.

6. Without prejudice to the powers of the 
Commission under Article 258 of the 
Treaty on the Functioning of the 
European Union, where a competent 
authority does not comply with the 
decision referred to in paragraph 4 of this 
Article within the period of time specified 
therein, and where it is necessary to 
remedy in a timely manner the non-
compliance by the competent authority in 
order to maintain or restore neutral 
conditions of competition in the internal 
market or ensure the orderly functioning 
and integrity of the financial system in the 
internal market, the Authority may, where 
the relevant requirements of the legislation 
referred to in Article 1(2) are directly 
applicable to financial institutions, adopt 
an individual decision addressed to a 
financial institution requiring the necessary 
action to comply with its obligations under 
Union law including the cessation of any 
practice. Before adopting an individual 
decision, the Authority shall inform the 
Commission thereof.
The Commission shall ensure that the 
right to be heard of the addressees of the 
decision is respected.
The Authority and the competent 
authorities shall provide the Commission 
with all necessary information.
Within two weeks of receipt of the draft 
decision of the Authority, the Commission 
shall decide whether to endorse the draft 
decision. The Commission may not extend 
that period. The Commission may endorse 
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the draft decision only in part or with 
amendments where the Union interest so 
requires.
Where the Commission does not endorse 
the draft decision or endorses it in part or 
with amendments, it shall inform the 
Authority without delay in the form of a 
formal opinion.
Within one week of receipt of that formal 
opinion, the Authority shall review and 
adapt its decision to the Commission's 
formal opinion and transmit it without 
delay to the Commission.
Within one week of receipt of the 
amended decision of the Authority, the 
Commission shall decide whether to 
endorse it or reject it.
If the amended decision is rejected by the 
Commission, the decision shall be deemed 
not to have been adopted.

Amendment 11

Proposal for a regulation
Article 10 – paragraph 1

Text proposed by the Commission Amendment

1. In the case of adverse developments 
which may seriously jeopardise the orderly 
functioning and integrity of financial 
markets or the stability of the whole or part 
of the financial system in the Community, 
the Commission, upon its own initiative or 
following a request by the Authority, the 
Council, or the ESRB, may adopt a 
decision addressed to the Authority, 
determining the existence of an emergency 
situation for the purposes of this 
regulation.

1. In the case of adverse developments 
which may seriously jeopardise the orderly 
functioning and integrity of financial 
markets or the stability of the whole or part 
of the financial system in the Union, the 
Commission, upon its own initiative or 
following a request by the Authority, the 
European Parliament, the Council or the 
ESRB, may adopt a decision addressed to 
the Authority, determining the existence of 
an emergency situation for the purposes of 
this Regulation.

Amendment 12
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Proposal for a regulation
Article 11 – paragraph 4 

Text proposed by the Commission Amendment

4. Without prejudice to the powers of the 
Commission under Article 226 of the 
Treaty, where a competent authority does 
not comply with the decision of the 
Authority, and thereby fails to ensure that a 
financial institution complies with 
requirements directly applicable to it by 
virtue of the legislation referred to in 
Article 1(2), the Authority may adopt an 
individual decision addressed to a financial 
institution requiring the necessary action to 
comply with its obligations under 
Community law, including the cessation of 
any practice.

4. Without prejudice to the powers of the 
Commission under Article 258 of the 
Treaty on the Functioning of the 
European Union, where a competent 
authority does not comply with the 
decision of the Authority, and thereby fails 
to ensure that a financial institution 
complies with requirements directly 
applicable to it by virtue of the legislation 
referred to in Article 1(2), the Authority 
may adopt an individual decision, in 
accordance with the procedure laid down 
in Article 9(6), addressed to a financial 
market participant requiring the necessary 
action to comply with its obligations under 
Union law, including the cessation of any 
practice.

Amendment 13

Proposal for a regulation
Article 23 – paragraph 1 

Text proposed by the Commission Amendment

1. The Authority shall ensure that no 
decision adopted under Articles 10 or 11 
impinges in any way on the fiscal 
responsibilities of Member States.

1. The Authority shall ensure that no 
decision adopted under Article 10 or 11 
impinges directly on the fiscal 
responsibilities of Member States.

Amendment 14

Proposal for a regulation
Article 23 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. Where a Member State considers that a 
decision taken under Article 11 impinges 
on its fiscal responsibilities, it may notify 

2. Where a Member State considers that a 
decision taken under Article 11 impinges 
directly on its fiscal responsibilities, it may 
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the Authority and the Commission within 
one month after notification of the 
Authority's decision to the competent 
authority that the decision will not be 
implemented by the competent authority.

notify the Authority, the Commission and 
the Council within three working days
after notification of the Authority's 
decision to the competent authority.

Amendment 15

Proposal for a regulation
Article 23 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

In its notification, the Member State shall 
justify why and clearly demonstrate how 
the decision impinges on its fiscal 
responsibilities.

In its notification, the Member State shall 
justify why and clearly demonstrate how 
the decision impinges directly on its fiscal 
responsibilities.

Amendment 16

Proposal for a regulation
Article 23 – paragraph 2 – subparagraph 4

Text proposed by the Commission Amendment

Within a period of one month from the 
notification by the Member State, the 
Authority shall inform the Member State as 
to whether it maintains its decision or
whether it amends or revokes it.

Within a period of one week from the 
notification by the Member State, the 
Authority shall inform the Member State as 
to whether it maintains its decision or 
whether it amends or revokes it.

Amendment 17

Proposal for a regulation
Article 23 – paragraph 2 – subparagraph 5 

Text proposed by the Commission Amendment

Where the Authority maintains its decision, 
the Council, acting by qualified majority as 
defined in Article 205 of the Treaty, shall, 
within two months, decide whether the 

Where the Authority maintains its decision, 
the Council, acting by qualified majority as 
defined in Article 238 of the Treaty on the 
Functioning of the European Union, 
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Authority's decision is maintained or 
revoked.

shall, within one month, decide whether 
the Authority's decision is maintained or 
revoked.

Amendment 18

Proposal for a regulation
Article 23 – paragraph 3 – subparagraph 1

Text proposed by the Commission Amendment

3. Where a Member State considers that a 
decision taken under Article 10(2) 
impinges on its fiscal responsibilities, it 
may notify the Authority, the Commission 
and the Council within three working days 
after notification of the Authority's 
decision to the competent authority that the 
decision will not be implemented by the 
competent authority.

3. Where a Member State considers that a 
decision taken under Article 10(2) 
impinges directly on its fiscal 
responsibilities, it may notify the 
Authority, the Commission and the 
Council within three working days after 
notification of the Authority's decision to 
the competent authority that the decision 
will not be implemented by the competent 
authority.

Amendment 19

Proposal for a regulation
Article 23 – paragraph 3 – subparagraph 2 

Text proposed by the Commission Amendment

In its notification, the Member State shall 
justify why and clearly demonstrate how 
the decision impinges on its fiscal 
responsibilities.

In its notification, the Member State shall 
justify why and clearly demonstrate how 
the decision impinges directly on its fiscal 
responsibilities.

Amendment 20

Proposal for a regulation
Article 48 – paragraph 1 –  point a 

Text proposed by the Commission Amendment

(a) obligatory contributions from the 
national public authorities competent for 

deleted
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the supervision of financial institutions;
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