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SHORT JUSTIFICATION

Background

The financial and economic crisis is laying bare the serious shortcomings in the regulation 
and supervision of financial markets. At present there is no balance between risk, on the one 
hand, and responsibility, and legal liability, on the other. The proposal for a directive under 
consideration here is intended to establish just such a balance between the risk inherent in the 
activities of investment funds and the responsibility they bear as a result.

On 30 April 2009, in response to a number of Parliament own-initiative reports and ever 
increasing public pressure, the Commission put forward a proposal for a directive on 
Alternative Investment Fund Managers which is designed to create a legal framework for all 
funds not covered by the UCITS Directive. This legal framework would provide the basis for 
a more effective, European solution to the problem of investment fund regulation by replacing 
the plethora of national rules currently applicable in this area. Although the mere fact that the 
Commission is taking action, and the approach it has chosen, are welcome, the proposal needs 
to be improved in certain key areas.

Rapporteur's position:

Your rapporteur would like to draw attention to a number of serious shortcomings in the 
Commission proposal:

(a) The proposal seeks to regulate fund managers, not funds themselves. Although this 
approach creates an impression of security, it fails to close a number of significant loopholes. 
What is more, managers of foreign funds who are not EU nationals would be able to invest in 
the EU without being registered or supervised.

(b) It is impossible to determine in advance, on the basis of threshold values, which firms are 
systemically important and which are not. As the current crisis shows, it only becomes clear 
whether a firm is systemically important when it fails. In addition, the threshold values create 
a loophole, since it would be an easy task to circumvent the limits by means of the purely 
formal division of a fund into smaller units.

(c) Although the rules governing transparency and oversight are welcome, your rapporteur 
still sees room for improvement. It is important that AIFMs should be forced to disclose their 
remuneration strategy and make clear that it is geared to sustainable business success. 
Reliable, transparent assessment procedures applicable throughout the EU are also essential. 
In cases where AIFMs are active in more than one country, the transfer of responsibility for 
oversight to a European authority makes sense.

(d) The way in which private equity funds use leveraged financing and transfer loans 
contracted in order to purchase firms to those firms themselves, in many cases jeopardising 
their survival, makes stricter rules to govern such funds essential. Against the background of 
the far-reaching implications of the purchase of a firm by a private equity fund, no exceptions 
should be made for SMEs in this respect.
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Your rapporteur is keen to point out that the best means of making long-term business 
strategies more attractive is by strengthening employees' information and codetermination 
rights, combined with the corresponding changes to the law governing capital markets and 
companies such a step would imply.

AMENDMENTS

The Committee on Legal Affairs calls on the Committee on Internal Market and Consumer 
Protection, as the committee responsible, to accept without a vote the amendments falling 
within the exclusive competence of the associated committee, under the procedure with 
associated committees (Rule 50):

Amendment 1

Proposal for a directive
Recital 5

Text proposed by the Commission Amendment

(5) The scope of this Directive should be 
confined to the management of collective 
investment undertakings which raise 
capital from a number of investors with a 
view to investing it in accordance with a 
defined investment policy on the principle 
of risk-spreading for the benefit of those 
investors. This Directive should not apply 
to the management of pension funds or 
managers of non-pooled investments such 
as endowments, sovereign wealth funds or 
assets hold on own account by credit 
institutions, insurance or reinsurance 
undertakings. This Directive should neither 
apply to actively managed investments in 
the form of securities, such as certificates, 
managed futures, or index-linked bonds. It 
should, however, cover managers of all 
collective investment undertakings which
are not required to be authorised as 
UCITS. Investment firms authorised under 
Directive 2004/39/EC on Markets in 
Financial Instruments should not be 
required to obtain an authorisation under 
this Directive in order to provide 
investment services in respect of AIF. 
Investment firms can however only provide 

(5) The scope of this Directive should be 
confined to the management of collective 
investment undertakings which raise 
capital from a number of investors with a 
view to investing it in accordance with a 
defined investment policy on the principle 
of risk-spreading for the benefit of those 
investors. It should cover managers of all 
such collective investment undertakings 
which are not required to be authorised as 
UCITS. This Directive should not apply to 
the management of pension funds or 
managers of non-pooled investments such 
as endowments, sovereign wealth funds or 
assets held on own account by credit 
institutions, insurance or reinsurance 
undertakings. This Directive should neither 
apply to actively managed investments in 
the form of securities, such as certificates, 
managed futures, or index-linked bonds. 
Nor, for the purposes of this Directive, 
should an undertaking which principally 
acts as a holding entity for a group of
subsidiary undertakings, and which owns 
strategic stakes in undertakings with a 
view to long-term holding rather than for 
the purpose of generating returns through 
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investment services in respect of AIF, if 
and to the extent the units or shares thereof 
can be marketed in accordance with this 
Directive.

divestment within a defined timeframe, be
regarded as a collective investment 
undertaking. Investment firms authorised 
under Directive 2004/39/EC on markets in 
financial instruments should not be 
required to obtain an authorisation under 
this Directive in order to provide 
investment services in respect of AIF. 
Investment firms can however only provide 
investment services in respect of AIF, if 
and to the extent the units or shares thereof 
can be marketed in accordance with this 
Directive.

Justification

It should be clear that the reference to ‘collective investment undertakings’ in the statement 
that managers of all collective investment undertakings which are not UCITS are within the 
scope of the Directive is a reference to collective investment undertakings which raise capital 
from a number of investors with a view to investing it in accordance with a defined investment 
policy on the principle of risk-spreading for the benefit of those investors, rather than a 
broader class of collective investment undertaking. 

Amendment 2

Proposal for a directive
Recital 6 a (new)

Text proposed by the Commission Amendment

(6a) In order to avoid potential asset-
stripping, the net assets of a target 
company controlled by AIF should 
comply with the provisions of the capital 
adequacy regime under the Second 
Company Law Directive1.
________________________________
1 Second Council Directive 77/91/EEC of 13 
December 1976 on coordination of safeguards 
which, for the protection of the interests of 
members and others, are required by member 
States of companies within the meaning of the 
second paragraph of Article 58 of the Treaty, in 
respect of the formation of public limited liability 
companies and the maintenance and alteration of 
their capital, with a view to making such 
safeguards equivalent (OJ L 26, 31.1.1977, p. 1.).
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Justification

The provisions in point (a) of Article 15(1) of Second Council Directive 77/91/EEC of 13 
December 1976 on coordination of safeguards, and the provisions of Article 1(4)(b) and 
Article 1(5) of  Directive 2006/68/EC of the European Parliament and of the Council of 6 
September 2006 amending Council Directive 77/91/EEC as applied to Public Limited 
Liability Companies could help prevent asset stripping as divestment just to pay down 
acquisition debt while at the same time allowing sufficient leeway for legitimate strategic 
restructurings. 

Amendment 3

Proposal for a directive
Recital 12

Text proposed by the Commission Amendment

(12) It is necessary to ensure that AIFM 
operate subject to robust governance
controls. AIFM should be managed and 
organised so as to minimise conflicts of 
interest. Recent developments underline 
the crucial need to separate asset safe-
keeping and management functions, and 
segregate investor assets from those of the 
manager. To this end, the AIFM has to 
appoint a depositary and entrust it with the 
booking of investor money on a segregated 
account, the safe-keeping of financial 
instruments and the verification of whether 
the AIF or the AIFM on behalf of the AIF 
has obtained ownership of all other assets.

(12) It is necessary to ensure that AIFM 
operate subject to robust governance 
controls. AIFM should be managed and 
organised so as to minimise conflicts of 
interest. Recent developments underline 
the crucial need to separate asset safe-
keeping and management functions, and 
segregate investor assets from those of the 
manager. To this end, the AIFM has to 
appoint a depositary and entrust it with the 
booking of investor money on a segregated 
account, the safe-keeping of financial 
instruments and the verification of whether 
the AIF or the AIFM on behalf of the AIF 
has obtained ownership of all other 
assets. To facilitate speedy and effective 
restitution of investor assets, the 
depositary shall be liable to the AIFM, to 
the AIF and to the investors of the AIF 
collectively except in cases where such 
losses arise as a result of 'force majeure'. 
In this context, 'force majeure' means 
unforeseeable external events, causing 
losses beyond the control of the 
depositary, the consequences of which 
could not have been avoided despite 
compliance with the due diligence 
requirements laid down in this Directive.
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Amendment 4

Proposal for a directive
Recital 12 a (new)

Text proposed by the Commission Amendment

(12a) The depositary's liability shall not 
be affected by the delegation of that 
liability to an authorised third party. 
However, where the depositary is legally 
prevented by the law of the third country 
or as a result of an unforeseeable external 
event, the depositary should be able to 
discharge itself of its liability. Such a 
discharge of liability should be approved 
by the authority of the competent Member 
State and such delegated liability should 
not be capable of being further delegated.

Amendment 5

Proposal for a directive
Recital 13

Text proposed by the Commission Amendment

(13) Reliable and objective asset valuation 
is crucial for the protection of investor 
interests. Different AIFM employ different 
methodologies and systems for valuing 
assets, depending on the assets and markets 
in which they predominantly invest. It is 
appropriate to recognise these differences 
but to, nevertheless, require the valuation 
of assets to be undertaken by an entity 
which is independent of the AIFM.

(13) Reliable and objective asset valuation 
is crucial for the protection of investor 
interests. Different AIFM employ different 
methodologies and systems for valuing 
assets, depending on the assets and markets 
in which they predominantly invest. It is 
appropriate to recognise these differences 
but to, nevertheless, require the valuation 
of assets to be undertaken by an entity 
which is independent of the AIFM. 
Valuation criteria should be laid down in 
line with guidelines provided by the 
European Securities Markets Authority  
established under Regulation 
2009/.../EC1* (ESMA).
* OJ ...
+ OJ please insert number, date and OJ reference.
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Amendment 6

Proposal for a directive
Recital 15

Text proposed by the Commission Amendment

(15) Given that AIFM employing high
levels of leverage in their investment 
strategies may, under certain conditions, 
contribute to the build up of systemic risk 
or disorderly markets, special requirements 
should be imposed on AIFM using certain 
techniques giving rise to particular risks. 
The information needed to detect, monitor 
and respond to those risks has not been 
collected in a consistent way throughout 
the Community, and shared across Member 
States so as to identify potential sources of 
risk to the stability of financial markets in 
the Community. To remedy this situation, 
special requirements should apply to 
AIFM, which consistently use high levels 
of leverage in their investment strategies. 
Those AIFM should be obliged to disclose 
information regarding their use and sources 
of leverage. That information should be 
aggregated and shared with other 
authorities in the Community, so as to 
facilitate a collective analysis of the impact 
of the leverage of those AIFM on the 
financial system in the Community, as well 
as a common response.

(15) Given that AIFM employing high 
levels of leverage in their investment 
strategies may, under certain conditions, 
contribute to the build up of systemic risk 
or disorderly markets, special reporting
requirements should be imposed on AIFM 
using leverage. The information needed to 
detect, monitor and respond to those risks 
has not been collected in a consistent way 
throughout the Community, and shared 
across Member States so as to identify 
potential sources of risk to the stability of 
financial markets in the Community. To 
remedy this situation, special reporting
requirements should apply to AIFM which 
use high levels of leverage in their 
investment strategies. Those AIFM should 
be obliged to disclose information 
regarding their use and sources of leverage. 
That information should be aggregated in a 
central register under the auspices of the 
European Systemic Risk Board (ESRB) 
established by Regulation 2009/.../EC and 
shared with other authorities in the Union, 
the ESMA and competent authorities in 
third countries, where appropriate, so as 
to facilitate a collective analysis of the 
impact of the leverage of those AIFM on 
the financial system in the Union, as well 
as a common response. A central register 
under the auspices of the ESRB for banks 
that provide prime broker services to AIF 
shall also be set up in Directives 
2006/48/EC and 2006/49/EC.

Justification

In order to be able to capture potential systemic risk, information that is collected at national 
level has to be aggregated within a central register under the auspices of the ESRB. This 
should be accompanied by a register for prime brokerage activities to be set-up in the CRD. 
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Amendment 7

Proposal for a directive
Recital 16

Text proposed by the Commission Amendment

(16) Activities of AIFM based on the use 
of high levels of leverage could be 
detrimental to the stability and efficient 
functioning of financial markets. It is
considered necessary to allow the
Commission to impose limits on the level 
of leverage that AIFM could use, in 
particular in those cases where AIFM 
employ high levels of leverage on a 
systematic basis. The limits to the
maximum amount of leverage should take 
into account aspects related to the source 
of leverage and the strategies employed by 
the AIFM. They should also take into 
account the essentially dynamic nature of 
the management of leverage by most 
AIFM using a high level of leverage. In 
this respect the limits to leverage could for 
example either consist in a threshold that 
should not be breached at any point in 
time or a limit on the average leverage 
employed during a given period (i.e. 
monthly or quarterly).

(16) Activities of AIFM based on the use 
of high levels of leverage could be 
detrimental to the stability and efficient 
functioning of financial markets. Leverage
is a difficult concept to define. The 
competent authorities of the home 
Member State of the AIFM should 
however have the possibility of imposing
limits on the level of leverage that AIFM 
can use in times of extreme market stress. 
Member States should inform the ESMA
and the Commission of any such measure.

Amendment 8

Proposal for a directive
Recital 16 a (new)

Text proposed by the Commission Amendment

(16a) It is necessary to ensure that all 
market participants engaging in short 
selling are subject to the same 
requirements. For that purpose, the 
Commission should propose a horizontal 
measure to ensure a level playing-field 
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between AIFM and other users of short 
selling.

Justification

Short selling must be addressed on a horizontal basis to ensure a level-playing field and 
avoid regulatory arbitrage. 

Amendment 9

Proposal for a directive
Recital 17 a (new)

Text proposed by the Commission Amendment

(17a) It is necessary to ensure that 
portfolio companies are not subject to 
more stringent requirements than any 
other issuer or non-listed company 
receiving private investment other than 
the investment provided by an AIF. While 
transparency in corporate law is needed, 
any discrimination such as the imposition 
of an obligation to make specific 
disclosure of the portfolio company's 
strategy and development plan based on 
ownership of the company would affect 
fair competition and endanger the 
financing of innovation in the Union. It 
may also affect the rights of other 
shareholders. To that end, the 
Commission should conduct a review of 
all relevant company law legislation as 
well as of relevant financial sector 
directives at the latest by ...* and should 
make necessary changes in the form of a 
legislative proposal, including any 
appropriate amendments needed to this 
Directive. The Commission's report and 
associated proposal should ensure a level 
playing-field between portfolio companies 
and other companies. In its report and 
proposal, the Commission should take 
into account the protection of 
shareholders' rights as well as the need 
for an international level playing field 
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and European competitiveness regarding 
the financing of innovation and 
developing technologies.
* OJ please insert date of entry into force of this 
Directive.

Amendment 10

Proposal for a directive
Recital 26

Text proposed by the Commission Amendment

(26) The measures necessary for the 
implementation of this Directive should be 
adopted in accordance with Council 
Decision 1999/468/EC of 28 June 1999 
laying down the procedures for the 
exercise of implementing powers 
conferred on the Commission.

deleted

Justification

This is appropriate under the new 'comitology' procedures. 

Amendment 11

Proposal for a directive
Recital 27

Text proposed by the Commission Amendment

(27) In particular the Commission should 
be empowered to adopt the measures 
necessary for the implementation of this 
Directive. In this respect, the Commission 
should be able to adopt measures 
determining the procedures under which 
AIFM managing portfolios of AIF whose 
assets under management do not exceed 
the threshold set out in this Directive may 
exercise their right to be treated as AIFM 
covered by this Directive. These measures

(27) The Commission should be 
empowered to adopt delegated acts in 
accordance with Article 290 of the Treaty 
on the Functioning of the European 
Union, in order to determine the 
procedures under which AIFM managing 
portfolios of AIF whose assets under 
management do not exceed the threshold 
set out in this Directive may exercise their 
right to be treated as AIFM covered by this 
Directive. These delegated acts may also 
specify the criteria to be used by competent 
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are also designed to specify the criteria to 
be used by competent authorities to assess 
whether AIFM comply with their 
obligations as regards their conduct of 
business, the type of conflicts of interests 
AIFM have to identify, as well as the 
reasonable steps AIFM are expected to 
take in terms of internal and organizational 
procedures in order to identify, prevent, 
manage and disclose conflicts of interest. 
They are designed to specify the risk 
management requirements to be employed 
by AIFM as a function of the risks which 
the AIFM incurs on behalf of the AIF that 
it manages as well as any arrangements 
needed to enable AIFM to manage the 
particular risks associated with short 
selling transactions, including any relevant 
restrictions that might be needed to protect 
the AIF from undue risk exposures. They 
are designed to specify the liquidity 
management requirements of this Directive 
and in particular the minimum liquidity 
requirements for AIF. They are designed 
to specify the requirements that originators 
of securitisation instruments have to meet 
in order for an AIFM to be allowed to 
invest in such instruments issued after 1 
January 2011. They are as well designed to
specify the requirements that AIFM have 
to comply with when investing in such 
securitisation instruments. They are 
designed to specify the criteria under 
which a valuator can be considered 
independent in the meaning of this 
Directive. They are designed to specify the 
conditions under which the delegation of 
AIFM functions should be approved and 
the conditions under which the manager 
could no longer be considered to be the 
manager of the AIF in case of excessive 
delegation. They are designed to specify 
the content and format of the annual report 
that AIFM have to make available for each 
AIF they manage and to specify the 
disclosure obligations of AIFM to investors 
and reporting requirements to competent 
authorities as well as their frequency. They 

authorities to assess whether AIFM comply 
with their obligations as regards their 
conduct of business, the type of conflicts of 
interests AIFM have to identify, as well as 
the reasonable steps AIFM are expected to 
take in terms of internal and organizational 
procedures in order to identify, prevent, 
manage and disclose conflicts of interest. 
They may specify the risk management 
requirements to be employed by AIFM as a 
function of the risks which the AIFM 
incurs on behalf of the AIF that it manages 
as well as any arrangements needed to 
enable AIFM to manage the particular risks 
associated with short selling transactions, 
including any relevant restrictions that 
might be needed to protect the AIF from 
undue risk exposures. They may specify 
the liquidity management requirements of 
this Directive and in particular the 
minimum liquidity requirements for AIF,
they may specify the requirements that 
originators of securitisation instruments 
have to meet in order for an AIFM to be 
allowed to invest in such instruments 
issued after 1 January 2011. They may as 
well specify the requirements that AIFM 
have to comply with when investing in 
such securitisation instruments. They may 
specify the criteria under which a valuator 
can be considered independent in the 
meaning of this Directive. They may 
specify the conditions under which the 
delegation of AIFM functions should be 
approved and the conditions under which 
the manager could no longer be considered 
to be the manager of the AIF in case of 
excessive delegation. They may specify the 
content and format of the annual report that 
AIFM have to make available for each AIF 
they manage and to specify the disclosure 
obligations of AIFM to investors and 
reporting requirements to competent 
authorities as well as their frequency. They 
may specify the disclosure requirements 
imposed on AIFM as regards leverage and 
the frequency of reporting to competent 
authorities and of disclosure to investors. 
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are designed to specify the disclosure 
requirements imposed on AIFM as regards 
leverage and the frequency of reporting to 
competent authorities and of disclosure to 
investors. They are designed to setting
limits to the level of leverage AIFM can 
employ when managing AIF They are 
designed to determine the detailed content 
and the way AIFM acquiring controlling 
influence in issuers and non-listed 
companies should fulfil their information 
obligation towards issuers and non-listed 
companies and their respective 
shareholders and representatives of 
employees, including the information to be 
provided in the annual reports of the AIF 
they manage. They are designed to specify 
the types of restrictions or conditions that 
can be imposed on the marketing of AIF to 
professional investor in the home Member 
State of the AIFM. They are designed to
specify general criteria for assessing 
equivalence of valuation standards of third 
countries where the valuator is established 
in a third country, the equivalence of 
legislation of third countries regarding 
depositaries and, for the purpose of the 
authorisation of AIFM established in third 
countries, the equivalence of prudential 
regulation and ongoing supervision. They 
are designed to specify general criteria for 
assessing whether third countries grant 
Community AIFM effective market access 
comparable to that granted by the 
Community to AIFM from third countries. 
They are designed to specify the 
modalities, content and frequency of 
exchange of information regarding AIFM 
between the competent authorities of the 
home Member State of the AIFM and other 
competent authorities where the AIFM 
individually or collectively with other 
AIFM may have an impact on the stability 
of systemically relevant financial 
institutions and the orderly functioning of 
markets. They are designed to specify the 
procedures for on-the-spot verifications 
and investigations.

They may set limits to the level of leverage 
AIFM can employ when managing AIF.
They may determine the detailed content 
and the way AIFM acquiring controlling 
influence in issuers and non-listed 
companies should fulfil their information 
obligation towards issuers and non-listed 
companies and their respective 
shareholders and representatives of 
employees, including the information to be 
provided in the annual reports of the AIF 
they manage. They may specify the types 
of restrictions or conditions that can be 
imposed on the marketing of AIF to 
professional investor in the home Member 
State of the AIFM. They may specify 
general criteria for assessing equivalence 
of valuation standards of third countries 
where the valuator is established in a third 
country, the equivalence of legislation of 
third countries regarding depositaries and, 
for the purpose of the authorisation of 
AIFM established in third countries, the 
equivalence of prudential regulation and 
ongoing supervision. They may specify 
general criteria for assessing whether third 
countries grant Community AIFM 
effective market access comparable to that 
granted by the Community to AIFM from 
third countries. They may specify the 
modalities, content and frequency of 
exchange of information regarding AIFM 
between the competent authorities of the 
home Member State of the AIFM and other 
competent authorities where the AIFM 
individually or collectively with other 
AIFM may have an impact on the stability 
of systemically relevant financial 
institutions and the orderly functioning of 
markets. They  specify the procedures for 
on- the- spot verifications and 
investigations. They state that the fund 
valuation standards of a specific third 
country are equivalent to those applicable 
in the Union where the valuator is 
established in a third country. They may 
state that the legislation on depositaries of 
a specific third country is equivalent to 
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this Directive. They may state that the 
legislation on prudential regulation and 
ongoing supervision of AIFM in a 
specific third country is equivalent to this 
Directive. They may state whether a 
specific third country grants Community 
AIFM effective market access comparable 
to that granted by the Union to AIFM 
from that third country. They may specify 
standard models for notification and 
attestations and to specify the procedure 
for the exchange of information between 
competent authorities.

Amendment 12

Proposal for a directive
Recital 27 a (new)

Text proposed by the Commission Amendment

(27a) Delegated acts of this type should 
take due account of investment strategy, 
risk management procedures and anti-
risk provisions. Similarly, they take into 
consideration the different investment 
strategies employed and the types of assets 
concerned by transactions on the 
financial markets.

Amendment 13

Proposal for a directive
Recital 28

Text proposed by the Commission Amendment

(28) Since those measures are of general 
scope and are designed to amend non-
essential elements of this Directive, by 
supplementing it with new non-essential 
elements, they must be adopted in 
accordance with the regulatory procedure 
with scrutiny provided for in Article 5a of 
Decision 1999/468/EC. Measures not 
falling under the above category should

deleted
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be subject to the regulatory procedure 
provided in Article 5 of that Decision. 
Those measures are designed to state that 
the fund valuation standards of a specific 
third country are equivalent to those 
applicable in the Community where the 
valuator is established in a third country. 
They are designed to state that the 
legislation on depositaries of a specific 
third country is equivalent to this 
Directive. They are designed to state that 
the legislation on prudential regulation 
and on-going supervision of AIFM in a 
specific third country is equivalent to this 
Directive. They are designed to state 
whether a specific third country grants 
Community AIFM effective market access 
comparable to that granted by the 
Community to AIFM from that third 
country. They are designed to specify 
standard models for notification and 
attestations and to specify the procedure 
for the exchange of information between 
competent authorities.

Justification

This is appropriate under the new 'comitology' procedures. 

Amendment 14

Proposal for a directive
Article 2 – paragraph 1 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Where the law under which the AIF is
organised requires the establishment of a 
board of directors or any other governing 
body and the governing body is 
responsible for the performance of the 
management functions in relation to the 
AIF, the AIF shall be considered as the 
AIFM under this Directive.
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Justification

The Directive should be amended to ensure that AIF which have a governing body - for 
instance a board of directors - which has overall responsibility for management are treated 
as being an AIFM subject to the requirements of the Directive. 

Amendment 15

Proposal for a directive
Article 2 – paragraph 2 – point c

Text proposed by the Commission Amendment

(c) UCITS or their management or 
investment companies authorised in 
accordance with Directive 2009/…/EC [the 
UCITS Directive];

(c) UCITS or their management or 
investment companies authorised in 
accordance with Directive 2009/…/EC [the 
UCITS Directive] in so far as those 
management or investment companies do 
not manage AIF;

Amendment 16

Proposal for a directive
Article 2 – paragraph 2 – point g a (new)

Text proposed by the Commission Amendment

(ga) national central banks;

Amendment 17

Proposal for a directive
Article 2 – paragraph 2 – point g b (new)

Text proposed by the Commission Amendment

(gb) industrial holding companies whose 
shares are traded on a EU regulated 
market in so far as they hold shares in 
their subsidiaries or associated companies 
for the purpose of pursuing an industrial 
business strategy;
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Justification

Industrial holding companies are long term owners without a planned exit horizon and have 
an industrial approach to their holdings – whether as holding companies of industrial 
conglomerates or as industrial investment companies. Such companies pose limited systemic 
risk and, insofar as they are listed, are subject to existing EU Company Law, national 
regulation and stock exchange listing rules, which provides effective protection for investors. 
Industrial holding companies which are more industrial than trading oriented in their 
investments should therefore be exempted from the scope of the Directive. 

Amendment 18

Proposal for a directive
Article 2 – paragraph 2 – point g c (new)

Text proposed by the Commission Amendment

(gc) national, regional and local 
governments and bodies or institutions 
which manage funds supporting social 
security and pension systems;

Amendment 19

Proposal for a directive
Article 2 – paragraph 2 – point g d (new)

Text proposed by the Commission Amendment

(gd) AIFM in respect of any AIF of the 
closed-ended type whose securities are 
admitted to trading or the subject of an 
application for admission to trading on a 
regulated market established or operating 
in the Union.

Justification

This proposed amendment to Article 2 would prevent the requirements of the Directive having 
a disproportionate approach in respect of closed-ended AIFs whose securities are admitted to 
trading in an EU regulated market. 
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Amendment 20

Proposal for a directive
Article 2 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures with a view to
determining the procedures under which 
AIFM managing portfolios of AIF whose 
assets under management do not exceed 
the threshold set out in paragraph 2(a) may 
exercise their right under paragraph 3.

4. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts determining the 
procedures under which AIFM managing 
portfolios of AIF whose assets under 
management do not exceed the threshold 
set out in paragraph 2(a) may exercise their 
right under paragraph 3.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 21

Proposal for a directive
Article 3 – point a

Text proposed by the Commission Amendment

(a) 'Alternative investment fund' or AIF 
means any collective investment 
undertaking, including investment 
compartments thereof whose object is the 
collective investment in assets and which 
does not require authorisation pursuant to 
Article 5 of Directive 2009/…/EC [the 
UCITS Directive];

(a) 'Alternative investment fund' or 'AIF'
means any collective investment 
undertaking which raises capital from a 
number of investors with a view to 
investing it in accordance with a defined 
investment policy on the principle of risk-
spreading for the benefit of those 
investors, including investment 
compartments of any such undertaking,
and which does not require authorisation 
pursuant to Article 5 of Directive 
2009/…/EC [the UCITS Directive];

Justification

The definition of ‘Alternative investment fund’ is a key definition in the context of the scope of 
the Directive and the definition should clearly specify the collective investment undertakings 
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intended to be covered. 

Amendment 22

Proposal for a directive
Article 3 – point b

Text proposed by the Commission Amendment

(b) 'manager of alternative investment 
funds' or AIFM means any legal or natural 
person whose regular business is to 
manage one or several AIF;

(b) 'manager of alternative investment 
funds' or AIFM means any legal or natural 
person who manages one or more AIFs or 
a single AIF which is managed 
autonomously;

Justification

Some AIFs are managed not by an AIFM but autonomously.

Amendment 23

Proposal for a directive
Article 3 – point e

Text proposed by the Commission Amendment

(e) 'Marketing' means any general offering 
or placement of units or shares in an AIF to 
or with investors domiciled in the 
Community, regardless of at whose 
initiative the offer or placement takes 
place;

(e) 'Marketing' means any general offering 
or placement of units or shares in an AIF, 
at the initiative of the AIFM managing 
such AIF, to or with investors domiciled in 
the Union;

Justification

This proposed amendment modifies the marketing restriction in Article 4 by defining 
‘marketing’ for the purposes of the Directive so that it relates only to marketing of an AIF at 
the initiative of its manager. 

Amendment 24

Proposal for a directive
Article 3 – point o a (new)
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Text proposed by the Commission Amendment

(oa) ‘Closed-ended AIF’ means an AIF 
the shares or units of which the holders 
are not entitled to have re-purchased or 
redeemed, directly or indirectly, out of the 
assets of the AIF;

Amendment 25

Proposal for a directive
Article 3 – point o b (new)

Text proposed by the Commission Amendment

(ob) ‘Closed-ended collective investment 
undertaking' means a collective 
investment undertaking the shares and 
units of which shall not, at the request of 
holders, be re-purchased or redeemed, 
directly or indirectly, out of those 
undertakings' assets;

Justification

It is necessary to define closed-ended collective investment undertakings in order to 
distinguish them from collective investment undertakings which should be captured by this 
directive. 

Amendment 26

Proposal for a directive
Article 3 – point o c (new)

Text proposed by the Commission Amendment

(oc) 'Target company' means an issuer or 
non-listed company that is the subject of a 
takeover from an investor gaining a 
controlling influence.
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Justification

It is necessary to define the meaning of a 'target company' when considering the issue of 
'asset stripping'. 

Amendment 27

Proposal for a directive
Article 4 – paragraph 1

Text proposed by the Commission Amendment

1. Member States shall ensure that no 
AIFM covered by this Directive provides 
management services to any AIF or 
markets shares or units thereof without 
prior authorisation.

1. Member States shall ensure that no 
AIFM covered by this Directive provides 
management services to any AIF or 
markets shares or units thereof without 
prior authorisation.

Entities which are neither authorised in 
accordance with this Directive nor, in case 
of AIFM not covered by this Directive, in 
accordance with the national law of a 
Member State, shall not be allowed to 
provide management services to AIF or 
market units or shares thereof within the 
Community.

Entities which are neither authorised in 
accordance with this Directive nor, in case 
of AIFM not covered by this Directive, in 
accordance with the national law of a 
Member State, shall not be allowed to 
provide management services to AIF 
within the Union.

This Directive shall not operate to prevent 
or restrict persons from selling or 
otherwise disposing of units or shares 
which they hold in AIF on the capital 
market, and a person who holds units or 
shares in an AIF may himself or through 
an intermediary, including an AIFM 
authorised in accordance with this 
Directive, market such shares or units to 
investors in a Member State in 
accordance with the national law of that 
Member State, where such marketing is 
not at the initiative of the AIFM 
managing such AIF.

Amendment 28

Proposal for a directive
Article 4 – paragraph 2 – subparagraph 1
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Text proposed by the Commission Amendment

2. AIFM may be authorised to provide 
management services either for all or 
certain types of AIF.

2. AIFM may be authorised to provide 
management services either for all or 
certain types of AIF. An AIF may be 
managed by a single AIFM.

Justification

The aim of this amendment is to avoid difficulties in identifying the AIFM responsible or 
presupposing joint legal responsibility.

Amendment 29

Proposal for a directive
Article 5 – subparagraph 2

Text proposed by the Commission Amendment

The AIFM must have its head office in the 
same Member State as its registered office.

The AIFM must have its head office in the 
same Member State as its registered office. 
Where an AIFM manages one or more 
AIFs, authorisation shall be required for 
each AIF concerned. 

Amendment 30

Proposal for a directive
Article 6 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The Commission is empowered to 
adopt, in accordance with Article 49 of 
this Directive, delegated acts specifying 
the authorisation criteria concerning, 
inter alia, those responsible for 
administering the AIFMs.

Amendment 31

Proposal for a directive
Article 7
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Text proposed by the Commission Amendment

AIFM shall, before implementation, notify 
the competent authorities of the home 
Member State of any change regarding
the information provided in their initial 
application that may substantially affect 
the conditions under which the
authorisation has been granted, in
particular changes of the investment 
strategy and policy of any AIF managed by 
it, of the AIF rules or instruments of 
incorporation and the identity of any 
further AIF the AIFM intends to manage.

AIFM shall, before implementation, notify 
the competent authorities of the home 
Member State of any material changes to
the conditions for initial authorisation or 
registration, in particular changes in the 
programme of activity of the AIFM or the 
investment strategy and policy of any AIF 
managed by it.

The AIFM shall inform the competent 
authority of any change concerning the
persons effectively conducting the 
business of the AIFM.

The competent authorities shall, within a 
month of receipt of that notification, either
approve, or impose restrictions, or reject 
those changes.

The competent authorities shall, within a 
month of receipt of that notification, 
approve, impose restrictions or reject those 
changes. The competent authorities shall, 
where duly justified, reject changes 
regarding the investment strategy and 
policy of an AIF or changes regarding 
rules or instruments of incorporation if 
those have been agreed upon by the 
investors.

Amendment 32

Proposal for a directive
Article 9 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

No investor may obtain a preferential 
treatment, unless this is disclosed in the 
AIF rules or instruments of incorporation.

No investor may obtain a material
preferential treatment vis-à-vis other 
investors pertaining to the same AIF
unless the nature and character of that 
preferential treatment is referred to in the 
AIF rules or instruments of incorporation.
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Justification

The requirements of the directive on the disclosure of investors' identity should not apply in 
the case of non-standard conditions. There would here be a risk of infringement of the EU 
data protection rules. Names should only be disclosed to authorised bodies on a basis of strict 
confidentiality, and not to other investors or the public.

Amendment 33

Proposal for a directive
Article 9 – paragraph 2

Text proposed by the Commission Amendment

2. The Commission shall adopt 
implementing measures specifying the 
criteria to be used by competent authorities 
to assess whether AIFM comply with their 
obligation under paragraph 1.

2. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
criteria to be used by competent authorities 
to assess whether AIFM comply with their 
obligation under paragraph 1. 

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 34

Proposal for a directive
Article 10 – paragraph 1 – subparagraph 3 a (new)

Text proposed by the Commission Amendment

The measures outlined in this paragraph 
shall be appropriate to the nature, scale 
and complexity of the AIF.

Amendment 35

Proposal for a directive
Article 10 – paragraph 2 – subparagraphs 1 a, 1 b and 1 c (new)
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Text proposed by the Commission Amendment

The AIFM shall set up and implement 
sound remuneration policies and 
practices that are consistent with effective 
risk management and long-term value 
creation.
The AIFM shall inform Member States’ 
competent authorities about the 
characteristics of its remuneration 
policies and practices.
Member States’ competent authorities 
may react and take appropriate corrective 
measures to offset risks that may result in 
the failure of an AIFM to implement 
sound remuneration policies and 
practices.

Justification

The principles should align to those developed by the Financial Stability Board for Sound 
Compensation Practices (25 September 2009). The Leaders’ Statement following the 
Pittsburgh Summit (24-25 September 2009) fully endorses the implementation standards of 
the FSB aimed at aligning remuneration with long-term value creation and not excessive risk 
taking. We consider that the FSB principles endorsed by the G20 should apply to systemically 
important AIFM in common with other financial services firms.  Whilst we do not consider 
that there is any need for detailed requirements in relation to remuneration to be proposed 
under this Directive, it is important that, in the event any relevant Level 2 measures are to be 
implemented under this Directive, such measures take account of the principle of 
proportionality and ensure the competitiveness of the industry in the EU is maintained by 
having regard to consistent implementation of such initiatives by the Commission working 
with the Financial Stability Board as envisaged by the FSB. In particular, any amendment to 
require an AIFM to ensure that its remuneration rules are compatible with the rules 
applicable to credit institutions and investment firms should be resisted as there are very 
good reasons why remuneration policies for AIFM should validly differ from banks and 
broker/dealers, for example.  Accordingly, we do not agree with Amendment 50 in the Gauzès 
Report. 
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Amendment 36

Proposal for a directive
Article 10 – paragraph 3

Text proposed by the Commission Amendment

3. The Commission shall adopt 
implementing measures:

3. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts:

(a) further specifying the types of conflicts 
of interests as referred to in paragraph 1;

(a) further specifying the types of conflicts 
of interests as referred to in paragraph 1;

(b) specifying the reasonable steps AIFM 
are expected to take in terms of internal 
and organizational procedures in order to 
identify, prevent, manage and disclose 
conflicts of interest.

(b) specifying the reasonable steps AIFM 
are expected to take in terms of internal 
and organizational procedures in order to 
identify, prevent, manage and disclose 
conflicts of interest.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 37

Proposal for a directive
Article 11 – paragraph 1

Text proposed by the Commission Amendment

1. The AIFM shall ensure that the 
functions of risk management and portfolio 
management are separated and subject to 
separate reviews.

1. The AIFM shall ensure that the 
functions of risk management and portfolio 
management are separated so far as it is 
appropriate and proportionate in view of 
its nature, scale and complexity and of the 
nature, scale and complexity of the AIF 
that it manages.

Justification

The requirement to have a separate risk management function should be proportionate to the 
risks presented by the AIFM and the funds it manages. 
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Amendment 38

Proposal for a directive
Article 11 – paragraph 5 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

5. The Commission shall adopt
implementing measures further specifying 
the following:

5. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
following:

Amendment 39

Proposal for a directive
Article 11 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

deleted

Amendment 40

Proposal for a directive
Article 12 – paragraph 3

Text proposed by the Commission Amendment

3. The Commission shall adopt
implementing measures further specifying:

3. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts further specifying

(a) the liquidity management requirements 
set out in paragraph 1 and

(a) the liquidity management requirements 
set out in paragraph 1 and

(b) in particular, the minimum liquidity 
requirements for AIF which redeem units 

(b) in particular, the minimum liquidity 
requirements for AIF which redeem units 
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or shares more often than half-yearly. or shares more often than half-yearly.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 41

Proposal for a directive
Article 12 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. Paragraphs 1 to 3 shall not apply to a 
closed-ended AIF.

Justification

Liquidity management in relation to possible demands for redemption are not required for a 
closed-ended fund, as investors are not entitled to realise their investment out of the assets of 
the fund. 

Amendment 42

Proposal for a directive
Article 13

Text proposed by the Commission Amendment

In order to ensure cross-sectoral 
consistency and to remove misalignment 
between the interest of firms that 
repackage loans into tradeable securities 
and other financial instruments 
(originators) and AIFM that invest in these 
securities or other financial instruments on 
behalf of one or more AIF, the 
Commission shall adopt implementing
measures laying down the requirements in 
the following areas:

In order to ensure cross-sectoral 
consistency and to remove misalignment 
between the interest of firms that 
repackage loans into tradeable securities 
and other financial instruments 
(originators) and AIFM that invest in these 
securities or other financial instruments on 
behalf of one or more AIF, the 
Commission is empowered to adopt, in 
accordance with Article 49 of this 
Directive, delegated acts laying down the 
requirements in the following areas:
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(a) the requirements that need to be met by 
the originator in order for an AIFM to be 
allowed to invest in securities or other 
financial instruments of this type issued 
after 1 January 2011 on behalf of one or 
more AIF, including requirements that 
ensure that the originator retains a net 
economic interest of not less than 5 per 
cent;

(a) the requirements that need to be met by 
the originator in order for an AIFM to be 
allowed to invest in securities or other 
financial instruments of this type issued 
after 1 January 2011 on behalf of one or 
more AIF, including requirements that 
ensure that the originator retains a net 
economic interest of not less than 5 per 
cent;

(b) qualitative requirements that must be 
met by AIFM which invest in these 
securities or other financial instruments on 
behalf of one or more AIF.

(b) qualitative requirements that must be 
met by AIFM which invest in these 
securities or other financial instruments on 
behalf of one or more AIF.

Those measures, designed to amend to 
amend non-essential elements of this 
Directive by supplementing it, shall be 
adopted in accordance with the regulatory 
procedure with scrutiny referred to in 
Article 49(3).

Amendment 43

Proposal for a directive
Article 14 – paragraph 2

Text proposed by the Commission Amendment

Where the value of the portfolios of AIF 
managed by the AIFM exceeds EUR 250 
million, the AIFM shall provide an 
additional amount of own funds; that 
additional amount of own funds shall be 
equal to 0.02 % of the amount by which 
the value of the portfolios of the AIFM 
exceeds EUR 250 million.

Where the value of the portfolios of AIF 
managed by the AIFM exceeds EUR 250 
million, the AIFM shall provide an 
additional amount of own funds; that 
additional amount of own funds shall be 
equal to 0.02 % of the amount by which 
the value of the portfolios of the AIFM 
exceeds EUR 250 million. However, the 
required total of the initial capital and the 
additional amount shall not exceed 
EUR 10 000 000.
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Amendment 44

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, a certified valuator is 
appointed that is functionally independent 
of the AIFM to establish the value of assets 
acquired by the AIF and the value of the 
shares and units of the AIF.

Amendment 45

Proposal for a directive
Article 16 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. Where an external valuator is not 
used, the competent authorities of the 
home Member State may require the 
AIFM to have its valuation procedures 
and/or valuations verified by an external 
valuator or, where appropriate, by an 
auditor.

Amendment 46

Proposal for a directive
Article 16 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission is empowered to adopt, 
in accordance with Article 49 of this 
Directive, delegated acts further specifying 
the conditions governing the certification 
of valuators and the principles underlying 
the valuation criteria within the meaning 
of paragraph 1.

Those measures, designed to amend non-
essential elements of this Directive by 
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supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 47

Proposal for a directive
Article 17

Text proposed by the Commission Amendment

Depositary Depositary
1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
functions:

(a) receive all payments made by investors 
when subscribing units or shares of an AIF 
managed by the AIFM and book them on 
behalf of the AIFM in a segregated 
account;

(a) receive all payments made by investors 
when subscribing units or shares of an AIF 
managed by the AIFM and book them on 
behalf of the AIFM in a segregated 
account;

(b) safe-keep any financial instruments 
which belong to the AIF;

(b) safe-keep any financial instruments 
which belong to the AIF, namely:
(i) hold in custody all financial 
instruments that can be kept and make 
adequate arrangements so as to safeguard 
the AIF's ownership rights, especially in 
the event of the depositary's insolvency, 
including arrangements to ensure that 
those financial instruments are registered 
in the depositary's books within 
segregated accounts or a common 
segregated account for multiple AIF, so 
that in the event of the depositary's 
default they can be clearly identified as 
separate from the assets of the depositary;
(ii) maintain the records to verify the 
ownership of financial instruments that 
cannot be kept on the basis of the 
information provided by the AIFM and 
external evidence of transactions made.

(c) verify whether the AIF or the AIFM on 
behalf of the AIF has obtained the 
ownership of all other assets the AIF 
invests in.

(c) verify whether the AIF or the AIFM on 
behalf of the AIF has obtained the 
ownership of all other assets the AIF 
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invests in.

1a. In addition to the functions referred to 
in paragraph 1, the depositary shall 
ensure that:
(a) the sale, issue, re-purchase, 
redemption and cancellation of shares or 
units of the AIF are carried out in 
accordance with the applicable national 
law and the AIF rules or instruments of 
incorporation;
(b) the value of the shares or units of the 
AIF is calculated in accordance with the 
applicable national law and the AIF rules 
or instruments of incorporation;
(c) in transactions involving the assets of 
an AIF, any consideration is remitted to it 
within the usual time limits; and
(d) an AIF's income is applied in 
accordance with the applicable national 
law and the AIF rules.

2. An AIFM shall not act as depositary. 2. An AIFM shall not act as depositary.
The depositary shall act independently and 
solely in the interest of AIF investors.

The depositary shall act honestly, fairly, 
professionally, independently and in the 
interest of AIF investors.

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 14 
June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be either:

(a) a credit institution having its registered 
office in the Community and be authorised 
in accordance with Directive 2006/48/EC ,
or
(b) an investment firm authorised in 
accordance with Directive 2004/39/CE.
3a. Where an AIF managed by an 
authorised AIFM is domiciled in a third 
country, the depositary shall have its 
registered office in the Union, unless all 
of the following conditions are satisfied:
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(a) the competent authorities of the home 
Member State of the AIFM and those of 
the third country where the AIF is 
domiciled have signed cooperation and 
exchange of information agreements;
(b) the law of the third country where the 
AIF is domiciled is in line with the 
standards set by international 
organisations;
(c) the third country where the AIF is 
domiciled is the subject of a decision 
taken pursuant to point (e) stating that 
depositaries domiciled in that country are 
subject to effective prudential regulation 
and supervision which is equivalent to the 
provisions laid down in Union law;
(d) the third country where the AIF is 
domiciled is the subject of a decision 
taken pursuant to point (e) stating that the 
standards to prevent money laundering 
and terrorist financing are equivalent to 
those laid down in Union law;
(e) the home Member State of the AIFM 
has signed an agreement with the third 
country where the AIF is domiciled which 
fully complies with the standards laid 
down in Article 26 of the OECD Model 
Tax Convention and ensures an effective 
exchange of information in tax matters.

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks 
apart from functions of monitoring and 
oversight over their sub-depositaries. A 
depositary shall not delegate its functions 
to the extent that it becomes a letter-box 
entity. Such a delegation of liability shall 
only occur in one instance. There shall be 
no chain of liability.

4a. Depositaries shall respect best 
practices and shall exercise all due skill, 
care and diligence in the selection and 
appointment, periodic review and ongoing 
monitoring of their performance of any 
third party to whom they have delegated 
their tasks as referred to in this 
paragraph.
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5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
failure to perform its obligations pursuant 
to this Directive.

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
intentional or negligent failure to perform 
its obligations pursuant to this Directive or 
its improper performance of them except 
where such loss arises as a result of force 
majeure. 

In case of any loss of financial instruments 
which the depositary safe-keeps, the 
depositary can only discharge itself of its 
liability if it can prove that it could not 
have avoided the loss which has occurred.

In case of any loss of financial instruments 
which the depositary safe-keeps, the 
depositary can only discharge itself of its 
liability if it can prove that the loss has 
been caused by an external event, that it 
was not foreseeable and that the 
depositary could not have avoided the loss 
which has occurred.

The depositary's liability towards AIFM 
and investors shall not be affected by the 
fact that it has chosen to undertake a 
single delegation to an authorised third 
party, such as a sub-depositary or a sub-
custodian, a part of its tasks. Therefore, in 
the event of any loss of financial 
instruments which the depositary safe-
keeps, as a primary obligation, without 
prejudice to national law, the depositary 
shall return the assets to the AIF without 
undue delay. That requirement shall 
apply without prejudice to any legal 
proceedings.

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of 
the relationship between the depositary, 
the AIFM and the investors. The 
depositary's liability shall not be affected 
by any delegation referred to in 
paragraph 4.

Liability to AIF investors may be invoked 
directly or indirectly through the AIFM.

5a. By way of exception to paragraph 5, 
where a depositary is legally prevented by 
the law of the country where the AIFM 
invests on behalf of the AIF or is unable 
to exercise its custodial functions due to 
an unforeseeable external event, the 
depositary can discharge itself of its own 
liability, including for loss of financial 
instruments, if it can prove that it has 
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performed its due diligence duties as 
referred to in paragraph 4a. Such 
delegation of liability can only occur in 
one instance. There shall be no chain of 
liability.
5b. By way of exception to paragraph 5, 
where the contract between the depositary 
and a prime broker or a sub-custodian 
allows for the transfer and reuse of assets 
in compliance with the AIF's rules, the 
depositary may discharge itself of its own 
liability if it can prove that it has 
performed its due diligence duties as 
referred to in paragraph 4a.
The contract between the AIFM and the 
depositary shall require that the AIFM be 
informed of any contractual term 
allowing the transfer and reuse of assets 
in compliance with the AIF's rules before 
the implementation of the contract. 
Before they invest in the AIF, investors 
shall be informed of that clause and 
updated about the identity of the third 
party. In particular, investors shall be 
informed of any transfer of liability to the 
third party that may exist, including in the 
event of loss of financial instruments. In 
that case, the delay for restitution shall be 
in accordance with the terms of the 
contract between the depositary and the 
third party.
5c. The depositary shall make available 
on request to the competent authorities of 
its home Member State all information 
which it has obtained while undertaking 
its duties and that may be necessary for 
the competent authorities to supervise the 
AIFM. If the home Member State of the 
AIFM is different from that of the 
depositary, the competent authorities of 
the home Member State of the depositary 
shall share the information received 
without delay with the competent 
authorities of the home Member State of 
the AIFM.
5d. The Commission is empowered to 
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adopt, in accordance with Article 49 of 
this Directive, delegated acts further 
specifying the duties and responsibilities 
of depositaries and the conditions under 
which an AIF depositary may delegate 
some of its functions to a third party.
5e. Any appointment of a depositary shall 
be subject to approval from the competent 
authority of the home Member State of 
the AIFM. The competent authority may 
permit the appointment of more than one 
depositary where it is satisfied that this 
will not interfere with the proper 
performance of all the obligations of the 
depositary set out in this Directive.

Amendment 48

Proposal for a directive
Article 18 – paragraph 2

Text proposed by the Commission Amendment

2. In no case shall the AIFM's liability be 
affected by the fact that the AIFM has 
delegated functions to a third party, nor 
shall the AIFM delegate its functions to the 
extent that, in essence, it can no longer be 
considered to be the manager of the AIF.

2. In no case shall the AIFM's liability be 
affected by the fact that the AIFM has 
delegated functions to a third party, nor 
shall the AIFM delegate its functions to the 
extent that, in essence, it can no longer be 
considered to be the manager of the AIF 
and to the extent that it becomes a 'letter-
box' entity.

Justification

This clarifying amendment is also proposed by the Gauzès Report and is considered 
appropriate. 
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Amendment 49

Proposal for a directive
Article 18 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt
implementing measures further specifying 
the following:

The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
following:

(a) the conditions for approving the 
delegation;

(a) the conditions for approving the 
delegation;

(b) the conditions under which the manager 
could no longer be considered to be the 
manager of the AIF as set out in paragraph 
2.

(b) the conditions under which the manager 
could no longer be considered to be the 
manager of the AIF as set out in paragraph 
2.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 50

Proposal for a directive
Article 19 – paragraph 1

Text proposed by the Commission Amendment

1. An AIFM shall, for each of the AIF it 
manages, make available an annual report 
for each financial year. The annual report 
shall be made available to investors and 
competent authorities no later than four 
months following the end of the financial 
year.

1. An AIFM shall, for each of the AIF it 
manages, make available an annual report 
for each financial year. The annual report 
shall be made available to investors and 
competent authorities no later than four 
months following the end of the financial 
year or, where an AIF invests in another 
AIF and requires information from the 
annual or interim reports of that other 
AIF in order to prepare its annual report, 
no later than six months following the end 
of the financial year.
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Justification

Private equity funds of funds prepare their annual reports on the basis of the most recent 
financial information received from the underlying private equity funds in which they invest.  
Those underlying funds may not publish their annual reports or financial information in time 
for the fund of funds to meet a mandatory four month period in relation to the preparation of 
its own annual report.  For this reason, funds of funds need additional time in order to 
complete the preparation of their annual reports. 

Amendment 51

Proposal for a directive
Article 19 – paragraph 2 – point c a (new)

Text proposed by the Commission Amendment

(ca) the information listed in Article 20, to 
the extent that it has changed during the 
financial year covered by the report such 
as the amounts of remuneration, split into 
fixed and variable remuneration, paid by 
the AIFM and, where relevant by the AIF 
to senior executives and other employees 
having a material impact on the firm's 
risk exposure.

Amendment 52

Proposal for a directive
Article 19 – paragraph 2 – point c b (new)

Text proposed by the Commission Amendment

(cb) the annual valuation report relating 
to the companies included in the portfolio 
of each AIF;

Justification

In all commercial firms (AIFs not excluded), the annual (AIFM) report is the document most 
read by the investors. 

Amendment 53



AD\815631EN.doc 39/64 PE438.149v03-00

EN

Proposal for a directive
Article 19 – paragraph 3

Text proposed by the Commission Amendment

3. The accounting information given in the 
annual report shall be audited by one or 
more persons empowered by law to audit 
accounts in accordance with Directive 
2006/43/EC of the European Parliament 
and of the Council of 17 May 2006 on 
statutory audits of annual accounts and 
consolidated accounts, amending Council 
Directives 78/660/EEC and 83/349/EEC 
and repealing Council Directive 
84/253/EEC. The auditor's report, 
including any qualifications, shall be 
reproduced in full in the annual report.

3. The accounting information given in the 
annual report shall be prepared in 
accordance with the standards and 
principles provided for in the rules or 
instruments applicable to AIFs 
concerning establishment and mergers, 
and shall be audited by one or more 
persons empowered by law to audit 
accounts in accordance with Directive 
2006/43/EC of the European Parliament 
and of the Council of 17 May 2006 on 
statutory audits of annual accounts and 
consolidated accounts, amending Council 
Directives 78/660/EEC and 83/349/EEC 
and repealing Council Directive 
84/253/EEC The auditor's report, including 
any qualifications, shall be reproduced in 
full in the annual report.

Justification

As in the case of self-valuation (see justification to Amendment 15), accounting information 
should not have to be audited. Nonetheless, companies included in an AIF portfolio may draw 
up a financial report for auditing purposes where this is necessary.

Amendment 54

Proposal for a directive
Article 19 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt
implementing measures further specifying 
the content and format of the annual report. 
These measures shall be adapted to the 
type of AIFM to which they apply.

4. The Commission is empowered to adopt, 
in accordance with Article 49 of this 
Directive, delegated acts further specifying 
the content and format of the annual report. 
These acts shall be appropriate and 
proportionate and adapted to the type of 
AIFM to which they apply and to the AIF 
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to which the report relates, taking account 
of the different size, resources, 
complexity, nature, investments, 
investment strategies and techniques, 
structures and investors of different types 
of AIFM and the AIF which they 
manage.

Amendment 55

Proposal for a directive
Article 19 – paragraph 4 – subparagraph 2

Text proposed by the Commission Amendment

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

deleted

Amendment 56

Proposal for a directive
Article 20 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. AIFM shall ensure that AIF investors 
receive the following information before 
they invest in the AIF, as well as any 
changes thereof:

1. AIFM shall ensure that the following 
information is made available to AIF 
investors before they invest in the AIF, as 
well as any changes thereof:

Justification

Alignment with UCITS and MIFID. 

Amendment 57

Proposal for a directive
Article 20 – paragraph 1 – point a
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Text proposed by the Commission Amendment

(a) a description of the investment strategy 
and objectives of the AIF, all the assets 
which the AIF can invest in and of the 
techniques it may employ and of all
associated risks, any applicable investment 
restrictions, the circumstances in which the 
AIF may use leverage, the types and 
sources of leverage permitted and the 
associated risks and of any restrictions to
the use of leverage;

(a) a description of the investment strategy 
and objectives of the AIF, the types of
assets which the AIF can invest in and of 
the techniques it may employ and of the
associated risks, any applicable investment 
restrictions, the circumstances in which the 
AIF may use leverage, the types and 
sources of leverage permitted and the 
associated risks and of any restrictions in
the use of leverage;

Justification

It is impracticable to disclose “all” of the assets in which an AIF may invest and the 
proposed amendment follows that in the Swedish Presidency Compromise Proposal. The 
remaining amendments are consequential. 

Amendment 58

Proposal for a directive
Article 20 – paragraph 1 – point h

Text proposed by the Commission Amendment

(h) a description of all fees, charges and 
expenses and of the maximum amounts 
thereof which are directly or indirectly 
borne by investors;

(h) a description of all fees, charges and 
expenses and of the maximum amounts or 
rates thereof which are directly or 
indirectly borne by investors, together with 
a description of fees, charges and 
expenses paid in the last twelve months;

Amendment 59

Proposal for a directive
Article 20 – paragraph 1 – point j a (new)

Text proposed by the Commission Amendment

(ja) a description of the past performance 
of the AIF from its inception to the most 
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recent assessment.

Justification

The information provided to investors must be comprehensive, in view of the risks taken. In 
particular, information on the track record of the AIF, but also of the AIFM is a key element 
for the investment decision. This information is all too often partial or misleading. The 
information on fees actually paid and sources of funds is also necessary to a sound decision. 
Monthly information on the risk profile of the AIF will also help investors to manage their 
risk. 

Amendment 60

Proposal for a directive
Article 20 – paragraph 2 – introductory part

Text proposed by the Commission Amendment

2. For each AIF an AIFM manages, it
shall periodically disclose to investors:

2. For each AIF that permits redemptions 
at the option of investors, the managing 
AIFM shall periodically disclose to 
investors:

Justification

Private equity funds of funds (and private equity funds) invest in illiquid investments and do 
not confer redemption rights on investors. Where investors do not have a right to redeem, it 
should not be necessary to have periodic disclosure in relation to illiquid assets or liquidity. 

Amendment 61

Proposal for a directive
Article 20 – paragraph 2 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Where AIF are sold to pension funds, 
attention must be drawn to the specific 
risks associated with this form of 
investment. In addition, in such cases the 
documents to be issued to investors shall 
also be made available to the holders of 
pension rights, their representatives or the 
expert advisers they have appointed.
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Justification

Pension funds have a particular responsibility, since they are increasingly being asked to 
perform public-service tasks in the form of the provision of old-age pensions for employees. 
For that reason, if they are allowed to invest in AIF at all special disclosure requirements are 
essential. In addition, steps should be taken to ensure that the primary investors, i.e. the 
holders of pension rights, are not deprived of vital information they need to monitor the 
actions of their asset manager and/or pension fund.

Amendment 62

Proposal for a directive
Article 20 – paragraph 3

Text proposed by the Commission Amendment

3. The Commission shall adopt
implementing measures further specifying 
the disclosure obligations of AIFM and the 
frequency of the disclosure referred to in 
paragraph 2. These measures shall be 
adapted to the type of AIFM to which they 
apply.

3. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts further specifying 
the disclosure obligations of AIFM and the 
frequency of the disclosure referred to in 
paragraph 2, taking into account the type 
of AIFM to which they apply.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 63

Proposal for a directive
Article 21 – paragraph 2 – point c

Text proposed by the Commission Amendment

(c) the actual risk profile of the AIF and the 
risk management tools employed by the 
AIFM to manage these risks;

(c) the actual risk profile of the AIF,
including the level of leverage used, and 
the risk management tools employed by the 
AIFM to manage these risks;
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Justification

Competent authorities must have a full picture of AIF and AIFM. 

Amendment 64

Proposal for a directive
Article 21 – paragraph 2 – point e a (new)

Text proposed by the Commission Amendment

(ea) the structure of fees and the amounts 
paid to the AIFM;

Justification

Competent authorities must have a full picture of AIF and AIFM. The fee structure is 
important as a determinant of risk. 

Amendment 65

Proposal for a directive
Article 21 – paragraph 2 – point e b (new)

Text proposed by the Commission Amendment

(eb) performance data of the AIF, 
including a valuation of assets.

Justification

Competent authorities must have a full picture of AIF and AIFM. 

Amendment 66

Proposal for a directive
Article 21 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt
implementing measures further specifying 

4. The Commission is empowered to adopt, 
in accordance with Article 49 of this 
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the reporting obligations referred to in 
paragraphs 1, 2 and 3 and their frequency.

Directive, delegated acts further specifying 
the reporting obligations referred to in 
paragraphs 1, 2 and 3, which may be 
adapted and supplemented in the light of 
evolving financial techniques, and their 
frequency.

Amendment 67

Proposal for a directive
Article 21 – paragraph 4 – subparagraph 2

Text proposed by the Commission Amendment

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

The Commission is also empowered to
adopt, in accordance with Article 49 of 
this Directive, delegated acts, regarding 
the type of information made public 
pursuant to paragraph 3a.

Amendment 68

Proposal for a directive
Article 21 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. AIFM managing one or more AIF 
employing leverage on a systemically 
significant basis shall make available to 
the competent authorities of its home 
Member State information about the 
overall level of leverage employed by each 
AIF it manages, a breakdown between 
leverage arising from borrowing of cash 
or securities and leverage embedded in 
financial derivatives and, where known, 
the extent to which their assets have been 
reused under leveraging arrangements.
That information shall include the 
identity of the five largest sources of 
borrowed cash or securities for each of 
the AIF managed by the AIFM, and the 
amounts of leverage received from each 
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of those entities for each of the AIF 
managed by the AIFM.

Justification

This amendment is proposed in the Swedish Presidency Compromise Proposal, which we 
consider appropriate. 

Amendment 69

Proposal for a directive
Article 21 – paragraph 4 b (new)

Text proposed by the Commission Amendment

4b. Member States shall ensure that the 
competent authorities of the home 
Member State of an AIFM have access to 
information on the use of short selling on 
account of AIF managed by the AIFM for 
the purposes of identifying the extent to 
which the use of short selling contributes 
to the build-up of systemic risk in the 
financial system or risks of disorderly 
markets. The competent authorities of the 
home Member State shall also ensure that 
such information, aggregated in respect 
of all AIFM that they supervise, is made 
available to other competent authorities, 
the Committee of European Securities 
Regulators (CESR) established by 
Commission Decision 2009/77/EC of 23 
January 2009 1 and the ESRB established 
by Regulation…/…/EC, through the 
procedures set out in Article 46 on 
supervisory cooperation.
________________
1 OJ L 25, 29.1.2009, p. 18.

Justification

We consider it inappropriate to regulate short-selling by AIFM in isolation. We note that the 
Explanatory Memorandum to the Directive acknowledges that short-selling is not the 
exclusive preserve of AIFM and that the Commission is considering short-selling on a 
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broader front. Further, we note that this has been recognised in the Swedish Presidency 
Compromise Proposal, which substitutes an information-gathering requirement, and by the 
Gauzès Report which acknowledges in Amendment 13 that short-selling should operate in a 
harmonised regulatory framework. 

Amendment 70

Proposal for a directive
Article 21 a (new)

Text proposed by the Commission Amendment

Article 21a

Confidentiality
Nothing in this Directive shall prevent an 
AIFM from notifying its competent 
authority that certain information 
provided by it pursuant to this Directive is 
a trade secret or confidential information, 
without prejudice to the ability of the 
competent authority to share information 
with other competent authorities pursuant 
to this Directive.

Amendment 71

Proposal for a directive
Article 24 – paragraph 2

Text proposed by the Commission Amendment

2. The Commission shall adopt
implementing measures further specifying 
the disclosure requirements with regard to 
leverage and the frequency of reporting to 
competent authorities and of disclosure to 
investors.

2. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts further specifying 
the disclosure requirements with regard to 
leverage and the frequency of reporting to 
competent authorities and of disclosure to 
investors.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).
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Amendment 72

Proposal for a directive
Article 25 – paragraph 2

Text proposed by the Commission Amendment

2. Home Member States shall ensure that 
all information received under Article 24, 
aggregated in respect of all AIFM that it 
supervises, are made available to other 
competent authorities through the 
procedure set out in Article 46 on 
supervisory co-operation. It shall, without 
delay, also provide information through 
this mechanism, and bilaterally to other 
Member States directly concerned, if an 
AIFM under its responsibility could 
potentially constitute an important source 
of counterparty risk to a credit institution 
or other systemically relevant institution in 
other Member States.

2. Home Member States shall ensure that 
all information received under Article 21 
and Article 24, aggregated in respect of all 
AIFM that it supervises, are made available 
to other competent authorities within the 
Union, the ESMA and the ESRB. The 
competent authorities of the home 
Member States shall, without delay, 
provide information, through the 
procedure set out in Article 46 on 
supervisory cooperation. It shall, without 
delay, also provide information through 
this mechanism, and bilaterally to other 
Member States directly concerned, if an 
AIFM under its responsibility could 
potentially constitute an important source 
of counterparty risk to a credit institution 
or other systemically relevant institution in 
other Member States.

Amendment 73

Proposal for a directive
Article 25 – paragraph 3

Text proposed by the Commission Amendment

3. In order to ensure the stability and 
integrity of the financial system, the 
Commission shall adopt implementing 
measures setting limits to the level of 
leverage AIFM can employ. These limits 
should take into account, inter alia, the 
type of AIF, their strategy and the sources 
of their leverage.

deleted

Those measures, designed to amend non-
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essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Justification

It is inappropriate for the Commission to set an EU-wide leverage cap since it would be 
disproportionate and ignore the huge variety of structures and strategies within the AIFM 
sector. It could also prove procyclical in the event of a downturn. Instead, this competence 
should rest with Member State authorities on a case-by-case basis. 

Amendment 74

Proposal for a directive
Article 25 – paragraph 4

Text proposed by the Commission Amendment

4. In exceptional circumstances and when 
this is required in order to ensure the 
stability and integrity of the financial 
system, the competent authorities of the 
home Member State may impose 
additional limits to the level of leverage 
that AIFM can employ. Measures taken by
the competent authorities of the home 
Member States shall have a temporary 
nature and should comply with the
provisions adopted by the Commission
pursuant to paragraph 3.

4. In exceptional circumstances and when 
this is required in order to ensure the 
stability and integrity of the financial 
system, the competent authorities of the 
home Member State of the AIFM may 
impose limits to the level of leverage that 
AIFM can employ. The home Member 
State of the AIF, the ESMA, the ESRB
and the Commission should be informed 
about any such measure.

Justification

It is inappropriate for the Commission to set an EU-wide leverage cap since it would be 
disproportionate and ignore the huge variety of structures and strategies within the AIFM 
sector. It could also prove procyclical in the event of a downturn. Instead, this competence 
should rest with Member State authorities on a case-by-case basis. 



PE438.149v03-00 50/64 AD\815631EN.doc

EN

Amendment 75

Proposal for a directive
Article 26

Text proposed by the Commission Amendment

Scope Scope
1. This section shall apply to the following: 1. This section shall apply to the following:

(a) AIFM managing one or more AIF 
which either individually or in aggregation 
acquires 30 % or more of the voting rights 
of an issuer or of a non-listed company 
domiciled in the Community, as 
appropriate;

(a) AIFM managing one or more AIF 
which either individually or in aggregation 
acquires controlling influence, for 
example when acquiring 10%, 20%, 30% 
or 50% or more of the voting rights, over
an issuer or over a non-listed company 
domiciled in the Union, as appropriate;

(b) AIFM having concluded an agreement 
with one or more other AIFM which would 
allow the AIF managed by these AIFM to 
acquire 30 % or more of the voting rights 
of the issuer or the non-listed company, as 
appropriate.

(b) AIFM having concluded an agreement 
with one or more other AIFM which would 
allow the AIF managed by these AIFM to 
acquires controlling influence , for 
example when acquiring 10%, 20%, 30% 
or 50% or more of the voting rights, over  
an issuer or over a non-listed company, as 
appropriate.

2. This section shall not apply where the 
issuer or the non-listed company concerned 
are small and medium enterprises that 
employ fewer than 250 persons, have an 
annual turnover not exceeding 50 million 
euro and/or an annual balance sheet not 
exceeding 43 million euro.

2. Article 26 to 30 shall not apply where 
the issuer or the non-listed company 
concerned – included depended companies 
– employs fewer than 50 persons.

Amendment 76

Proposal for a directive 
Article 27

Text proposed by the Commission Amendment

Notification of the acquisition of 
controlling influence in non-listed 

companies

Notification of the acquisition of 
significant influence in non-listed 

companies
1. Member States shall ensure that when an 1. Member States shall ensure that when an 
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AIFM is in a position to exercise 30 % or 
more of the voting rights of a non-listed 
company, such AIFM notifies the non-
listed company and all other share-holders 
the information provided in paragraph 2.

AIFM is in a position to exercise 
controlling influence over a non-listed 
company, such AIFM notifies the non-
listed company and all other share-holders 
the information provided in paragraph 2.

Member States shall ensure that each 
time an AIFM, acting alone or in concert, 
comes to hold through one or several AIF 
that it manages 10%, 20%, 30% or 50% of 
the voting rights of an issuer or a non-
listed company, it shall notify to the issuer 
or the non-listed company, as appropriate, 
its employee representatives or, where 
there are no such representatives, the 
employees themselves, the competent 
authority of the AIFM and the competent 
authority of the Member State where the 
issuer or the non listed company is 
established, the information provided for 
in paragraph 2.

This notification shall be made, as soon as 
possible, but not later than four trading 
days the first of which being the day on 
which the AIFM has reached the position 
of being able to exercise 30% of the voting 
rights.

This notification shall be made, as soon as 
possible, but not later than four trading 
days the first of which being the day on 
which the AIFM has reached the relevant 
threshold.

2. The notification required under 
paragraph 1 shall contain the following 
information:

2. The notification required under 
paragraph 1 shall contain the following 
information:

(a) the resulting situation in terms of voting 
rights;

(a) the resulting situation in terms of voting 
rights;

(b) the conditions under which the 30% 
threshold has been reached, including 
information about the identity of the 
different shareholders involved;

(b) the conditions under which controlling 
influence has been reached, including
information about the full identification of 
the different AIFM, AIF and shareholders 
involved and of persons acting in concert 
with them, any natural person or legal 
entity entitled to exercise voting rights on 
their behalf and, if applicable, the chain 
of undertakings through which voting 
rights are effectively held;

(c) the date on which the threshold was 
reached or exceeded.

(c) the date on which the controlling 
influence was reached or exceeded.
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Amendment 77

Proposal for a directive
Article 27 a (new)

Text proposed by the Commission Amendment

Article 27a

Capital adequacy in target companies
In order to avoid potential asset-stripping, 
the net assets of a target company 
controlled by an AIF shall comply with 
the provisions of the capital adequacy 
regime under the Second Company Law 
Directive.

Justification

The provisions in point (a) of Article 15(1) of Second Council Directive 77/91/EEC of 13 
December 1976 on coordination of safeguards, and the provisions of Article 1(4)(b) and 
Article 1(5) of  Directive 2006/68/EC of the European Parliament and of the Council of 6 
September 2006 amending Council Directive 77/91/EEC as applied to Public Limited 
Liability Companies could help prevent asset stripping as divestment just to pay down 
acquisition debt while at the same time allowing sufficient leeway for legitimate strategic 
restructurings. 

Amendment 78

Proposal for a directive 
Article 28 – paragraph 1

Text proposed by the Commission Amendment

1. In addition to Article 27, Member States 
shall ensure that where an AIFM acquires 
30 % or more of the voting rights of an 
issuer or a non-listed company, that AIFM 
makes the information set out in the 
second and third subparagraphs available
to the issuer, the non-listed company, their 
respective shareholders and representatives 
of employees or, where there are no such 
representatives, to the employees 

1. In addition to Article 27, Member States 
shall ensure that where an AIFM, acting 
alone or in concert with other AIFM, 
acquires a controlling influence over an 
issuer or a non-listed company, that AIFM 
notifies the information set out in this 
paragraph to the issuer, the non-listed 
company, their respective shareholders and 
representatives of employees or, where 
there are no such representatives, to the 
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themselves. employees themselves.

With regard to issuers, the AIFM shall 
make available to the issuer concerned, its 
shareholders and representatives of its 
employees, the information referred to in 
Article 6 (3) of Directive 2004/25/EC.

With regard to issuers, the AIFM shall 
make available the following to the issuer 
concerned, its shareholders and 
representatives of employees:

With regard to issuers and non-listed 
companies, the AIFM shall make 
available:

(a) the information referred to in Article 
6(3) of Directive 2004/25/EC of the 
European Parliament and of the Council 
of 21 April 2004 on takeover bids1;

(a) planned significant divestments of 
assets;

(b) the policy for preventing and managing 
conflicts of interests, in particular between 
the AIFM and the issuer;

(b) the policy for preventing and managing 
conflicts of interests, in particular between 
the AIFM and the issuer;

(c) the policy for external and internal 
communication of the issuer in particular 
as regards employees.

(c) the policy for external and internal 
communication of the issuer in particular 
as regards employees.

With regard to non-listed companies, the 
AIFM shall make available the following 
to the non-listed company concerned, its 
shareholders and representatives of 
employees:
(d) the identity of the AIFM which either 
individually or in agreement with other 
AIFM have reached the 30 % threshold;

(d) the identity of the AIFM which either 
individually or in agreement with other
AIFM have reached a controlling or 
influence;

(e) the development plan for the non-
listed company;
(f) the policy for preventing and managing 
conflicts of interests, in particular between 
the AIFM and the non-listed company;

(f) the policy for preventing and managing 
conflicts of interests, in particular between 
the AIFM and the non-listed company;

(g) the policy for external and internal 
communication of the issuer or non-listed 
company, in particular as regards 
employees.

(ga) the person or persons authorised to 
conclude legally binding agreements 
relating to business strategy and 
employment policy.

1 OJ L 142, 30.4.2004, p.12.
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Amendment 79

Proposal for a directive 
Article 28 – paragraph 2 – introductory part

Text proposed by the Commission Amendment

2. The Commission shall adopt
implementing measures determining:

2. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts determining:

Amendment 80

Proposal for a directive 
Article 28 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

deleted

Amendment 81

Proposal for a directive
Article 29 – paragraph 2 – introductory part

Text proposed by the Commission Amendment

2. The AIF annual report shall include the 
following additional information for each 
issuer and non listed company in which the
AIF has invested:

2. The AIF annual report shall include the 
following additional information for each 
issuer and non listed company in which an 
AIFM exercises a controlling influence 
within the meaning of Article 28:



AD\815631EN.doc 55/64 PE438.149v03-00

EN

Amendment 82

Proposal for a directive 
Article 29 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt
implementing measures specifying the 
detailed content of the information to be 
provided under paragraphs 1 and 2.

4. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
detailed content of the information to be 
provided under paragraphs 1 and 2.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 83

Proposal for a directive 
Article 30

Text proposed by the Commission Amendment

Where, following an acquisition of 30 % or 
more of the voting rights of an issuer, the 
shares of that issuer are no longer admitted 
to trading on a regulated market, it shall 
nevertheless continue to comply with its 
obligations under Directive 2004/109/EC 
for two years from the date of withdrawal 
from the regulated market.

Where, following an acquisition of a 
controlling influence, or the securing of a 
significant influence, over an issuer, the 
shares of that issuer are no longer admitted 
to trading on a regulated market, it shall 
nevertheless continue to comply with its 
obligations under Directive 2004/109/EC 
for one year from the date of withdrawal 
from the regulated market.
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Amendment 84

Proposal for a directive 
Article 31 – paragraph 3 – subparagraphs 2 and 3

Text proposed by the Commission Amendment

Subject to the implementing measures
referred to in the third subparagraph, the 
competent authorities may impose 
restrictions or conditions on the marketing 
of AIF pursuant to this Article.

Subject to the delegated acts referred to in 
the third subparagraph, the competent 
authorities may impose restrictions or 
conditions on the marketing of AIF 
pursuant to this Article.

The Commission shall adopt
implementing measures specifying the 
types of restrictions or conditions that can 
be imposed on the marketing of AIF 
pursuant to the second subparagraph of this 
paragraph. Those measures, designed to 
amend non essential elements of this 
Directive by supplementing it, shall be 
adopted in accordance with the regulatory 
procedure with scrutiny referred to in 
Article 49(3).

The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
types of restrictions or conditions that can 
be imposed on the marketing of AIF 
pursuant to the second subparagraph of this 
paragraph.

Amendment 85

Proposal for a directive
Article 31 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Subject to national law, the AIFM's 
home Member State may permit AIFM to 
market on its territory an AIF domiciled 
outside the Union.
Where an AIF permits redemptions at the 
option of investors, such a possibility is 
conditional on the AIFM being domiciled 
in the Union or on the existence of a 
cooperation agreement and an efficient 
exchange of all relevant information for 
monitoring systemic risks between:
(a) the competent authorities of the 
Member State where the AIF is marketed 
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and the competent authorities of the third 
country concerned;
(b) the AIFM and its supervisor;
(c) the AIFM's supervisor and the ESMA.

Justification

New paragraph 4a, enabling individual Member States to maintain their own private 
placement exemptions, is essential to avoid the significant harm to EU pension funds and 
other investors that would otherwise result if they were unable to access non-EU managed 
funds. 

Amendment 86

Proposal for a directive 
Article 33 – paragraph 7 – introductory part

Text proposed by the Commission Amendment

7. The Commission shall, in accordance 
with the procedure referred to in Article
49(2), adopt implementing measures 
specifying the following:

7. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
following:

Amendment 87

Proposal for a directive
Article 35 – paragraph 1

Text proposed by the Commission Amendment

An AIFM may only market shares or units 
of an AIF domiciled in a third country to 
professional investors domiciled in a 
Member State, if the third country has 
signed an agreement with this Member 
State which fully complies with the 
standards laid down in Article 26 of the 
OECD Model Tax Convention and 
ensures an effective exchange of 
information in tax matters.

An AIFM may only market shares or units 
of an AIF domiciled in a third country to 
professional investors domiciled in a 
Member State if the third country is 
included on the OECD list of jurisdictions 
which have substantially implemented the 
internationally agreed tax standard.
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Justification

The requirement that the country of domicile of a third country AIF have an exchange of 
information agreement with each EU Member State into which that fund is to be marketed is 
unduly burdensome and is likely to impose a substantial practical limitation on the ability for 
Member States to permit such AIF to be marketed within their territories under national 
private placement exemptions. 

Amendment 88

Proposal for a directive 
Article 37 – paragraph 2

Text proposed by the Commission Amendment

2. The Commission shall adopt
implementing measures specifying the 
criteria for assessing the equivalence of the 
valuation standards and rules of third 
countries as referred to in paragraph (1)(b).

2. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
criteria for assessing the equivalence of the 
valuation standards and rules of third 
countries as referred to in paragraph (1) 
(b).

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 89

Proposal for a directive 
Article 37 – paragraph 3

Text proposed by the Commission Amendment

3. On the basis of the criteria referred to in 
paragraph 2, the Commission shall, in 
accordance with the procedure referred to 
in Article 49(2), adopt implementing
measures, stating that the valuation 
standards and rules of a third country 
legislation are equivalent to those 
applicable in the Community.

3. On the basis of the criteria referred to in 
paragraph 2, the Commission is 
empowered to adopt, in accordance with 
Article 49 of this Directive, delegated acts
stating that the valuation standards and 
rules of a third country legislation are 
equivalent to those applicable in the 
Union. 
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Amendment 90

Proposal for a directive 
Article 38 – paragraph 3

Text proposed by the Commission Amendment

3. The Commission shall adopt
implementing measures specifying the 
criteria for assessing the equivalence of the 
prudential regulation, supervision and 
standards of third countries as referred to in 
paragraph 1.

3. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
criteria for assessing the equivalence of the 
prudential regulation, supervision and 
standards of third countries as referred to in 
paragraph 1

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 91

Proposal for a directive 
Article 38 – paragraph 4

Text proposed by the Commission Amendment

4. On the basis of the criteria referred to in 
paragraph 3, the Commission shall, in 
accordance with the procedure referred to 
in Article 49(2), adopt implementing
measures, stating that prudential 
regulation, supervision and standards of a 
third country are equivalent to this 
Directive.

4. On the basis of the criteria referred to in 
paragraph 3, the Commission is
empowered to adopt, in accordance with 
Article 49 of this Directive, delegated acts
stating that prudential regulation, 
supervision and standards of a third 
country are equivalent to this Directive.

Amendment 92

Proposal for a directive
Article 39 – paragraph 1 – point e

Text proposed by the Commission Amendment

(e) the third country has signed an 
agreement with the Member State in which 

(e) the third country has signed an 
agreement with the Member State in which 
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it applies for authorisation which fully
complies with the standards laid down in 
Article 26 of the OECD Model Tax 
Convention and ensures an effective 
exchange of information in tax matters.

it applies for authorisation which complies 
with the standards laid down in Article 26 
of the OECD Model Tax Convention and 
ensures an effective exchange of 
information in tax matters.

Amendment 93

Proposal for a directive 
Article 39 – paragraph 2 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

2. The Commission shall adopt
implementing measures aimed at 
establishing:

2. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts aimed at 
establishing:

Amendment 94

Proposal for a directive 
Article 39 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

deleted

Amendment 95

Proposal for a directive 
Article 39 – paragraph 3 – introductory part

Text proposed by the Commission Amendment

3. On the basis of the criteria referred to in 
paragraph 2, the Commission shall, in 
accordance with the regulatory procedure 

3. On the basis of the criteria referred to in 
paragraph 2, the Commission is 
empowered to adopt, in accordance with 
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referred to in Article 49(2), adopt 
implementing measures stating:

Article 49 of this Directive, delegated acts
stating:

Amendment 96

Proposal for a directive
Article 39 – paragraph 3 – point a

Text proposed by the Commission Amendment

(a) that the legislation on prudential 
regulation and ongoing supervision of 
AIFM in a third country is equivalent to 
this Directive and effectively enforced;

(a) that the legislation on prudential 
regulation and ongoing supervision of 
AIFM in a third country is reasonably
equivalent to this Directive with respect to 
AIFM and AIF of a given size, type or 
complexity and effectively enforced;

Amendment 97

Proposal for a directive 
Article 45 – paragraph 5

Text proposed by the Commission Amendment

5. The Commission shall, in accordance
with the procedure referred to in Article
49(2), adopt implementing measures
relating to the procedures for exchange of 
information between competent authorities.

5. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts relating to the 
procedures for exchange of information 
between competent authorities.

Amendment 98

Proposal for a directive 
Article 46 – paragraph 3

Text proposed by the Commission Amendment

3. The Commission shall adopt
implementing measures specifying the 
modalities, content and frequency of the 
information to be exchanged pursuant to 
paragraph 1.

3. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts specifying the 
modalities, content and frequency of the 
information to be exchanged pursuant to 
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paragraph 1.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 99

Proposal for a directive 
Article 47 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt
implementing measures concerning 
procedures for on-the-spot verifications 
and investigations.

4. The Commission is empowered to adopt,
in accordance with Article 49 of this 
Directive, delegated acts concerning 
procedures for on-the-spot verifications 
and investigations.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Amendment 100

Proposal for a directive 
Article 49

Text proposed by the Commission Amendment

Committee Delegated Acts

1. The Commission shall be assisted by 
the European Securities Committee 
established by Commission Decision 
2001/528/EC of 6 June 2001 establishing 
the European Securities Committee. 

1. The powers to adopt delegated acts 
referred to in Articles 2(4), 9(2), 10(3), 
11(5), 12(3), 13, 16(4), 18(4), 19(4), 20(3), 
21(4), 24(2), 25(3), 28(2), 29(4), 31(3), 
33(7), 37(2), 37(3), 38(3), 38(4), 39(2), 
39(3), 45(5), 46(3), 47(4) and 53 are 
conferred on the Commission subject to 
the conditions laid down in paragraphs 2 
and 3 of this Article.
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2. Where reference is made to this 
paragraph, Articles 5 and 7 of Council 
Decision 1999/468/EC of 28 June 1999 
laying down the procedures for the 
exercise of implementing powers 
conferred on the Commission shall apply, 
having regard to the provisions of 
Article 8 thereof.

2. The delegation of powers shall last for 
three years from the date of entry into 
force of this Directive and shall be 
extended for periods of three years on a 
request from the Commission made at the 
latest one month before the expiry of the 
delegation, unless the European 
Parliament or the Council objects within 
three months of the request. 

The period laid down in Article 5(6) of 
Decision 1999/468/EC shall be set at three 
months.

The European Parliament or the Council 
may revoke the delegation of power at any 
time.

3. Where reference is made to this 
paragraph, Article 5a(1) to (4) and 
Article 7 of Decision 1999/468/EC shall 
apply, having regard to the provisions of 
Article 8 thereof.

3. A delegated act adopted pursuant to 
this Article shall enter into force only if 
no objection has been expressed by the 
European Parliament or the Council 
within a period of three months.
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